4-6-94 

Vol.  59  No.  66 


Wednesday 
April  6, 1994 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


,  SECOND  CLASS  NEWSPAPER 

:  Postage  and  Fees  Paid 

U  S.  Government  Printing  Office 
-  (ISSN  0097-6326) 

4c>l  - 

A  FR  UMISE346U  MAR  95  R 

UMI  SERIAS-S  ACQUISITIONS 
3D0  N  2EEB  RD 
PO  BOX  1346 

ANN  ARBOR  MI  48106 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  S300 


Vol.  59  No.  66 
Pages  16089-16510 


IT  Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Contents 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 

(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  24x  microfiche 
format.  The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $444,  or  $490  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA)  subscription; 
tbe  microfiche  edition  of  the  Federal  Register  including  the  Federal 
Register  Index  and  LSA  is  $403.  Six  month  subscriptions  are 
available  for  one-half  the  annual  rate.  The  charge  for  individual 
copies  in  paper  form  is  $6.00  for  each  issue,  or  $6.00  for  each  group 
of  pages  as  actually  bound;  or  $1.50  for  each  issue  in  microfiche 
form.  All  prices  include  regular  domestic  postage  and  handling. 
International  customers  please  add  25%  for  foreign  handling.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  or  charge  to  your  GPO  Deposit  Account,  VISA  or 
MasterCard.  Mail  to:  New  Orders,  Superintendent  of  Documents, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  59  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 
Single  copies^ack  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 
FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 

For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 


202-783-3238 

512-2303 


783-3238 

512-2457 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

WHO:  The  Office  of  the  Federal  Register. 

WHAT:  Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 

There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

April  20  at  9:00  am 

Office  of  the  Federal  Register,  7th  Floor 
Conference  Room,  800  North  Capitol  Street 
NW,  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 

202-523-4538 


BOSTON,  MA 

WHEN:  May  3  at  9:00  am 

WHERE:  Room  419 

Barnes  Federal  Building 
495  Summer  Street 
Boston,  MA 

RESERVATIONS:  Call  the  Federal  Information  Center 
1-800-347-1997 


WHEN: 

WHERE: 


RESERVATIONS: 


0 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


Ill 


Contents 


Federal  Register 
Vol.  59.  No.  66 
Wednesday,  April  6,  1994 


Agency  for  Health  Care  Policy  and  Research 

NOTICES 

Medical  technology  assessments: 

Signal-averaged  electrocardiography;  safety,  clinical 
effectiveness,  and  indications,  16211 

Advisory  Committee  on  Human  Radiation  Experiments 

See  Human  Radiation  Experiments,  Advisory  Committee 

Agricultural  Marketing  Service 

PROPOSED  RULES 

Federally  restricted  use  pesticides,  certified  applicators; 
recordkeeping  requirements,  16400-16403 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Commodity  Credit  Corporation 
See  Federal  Crop  Insurance  Corporation 
See  Food  and  Nutrition  Service 

Architectural  and  Transportation  Barriers  Compliance 
Board 
NOTICES 

Committees;  establishment,  renevi’al,  termination,  etc.: 
Accessibility  Guidelines  for  Buildings  and  Facilities 
Advisory  Committee,  16175-16176 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Interventions  to  prevent  or  reduce  childhood  lead 

poisoning;  studies  to  evaluate  effectiveness,  16211- 
16214 

Sources  and  predictors  of  lead  poisoning  in  young 
children,  16214-16216 

State-based  diabetes  control  programs,  16216-16218 

Commerce  Department 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  16176 

Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles.- 
Brazil,  16191 

Commodity  Credit  Corporation 

PROPOSED  RULES 

Loan  and  purchase  programs: 

Wheat  acreage  reduction  (1995  crop),  16149-16150' 

Community  Services  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Commimity  food  and  nutrition  program,  16218-16239 


Customs  Service 

RULES 

Organization  and  functions;  field  organization,  ports  of 
entry,  etc.: 

Santa  Teresa,  NM,  16121-16123 

Defense  Department 

See  Navy  Department 

RULES 

Base  closure  communities  revitalization  and  community 
assistance.  16123-16136 

Qvilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 

Continued  health  care  benefit  program,  16136-16139 
PROPOSED  RULES 

Base  closure  communities  revitalization  and  community 
assistance,  16157-16158 
Federal  Acquisition  Regulation  (FAR): 

Contractors’  purchasing  systems  reviews  and 
subcontractor  consent.  16393-16394 
Fluctuating  exchange  rates,  16391-16392 
Insurance;  liability  to  third  persons,  16392-16393 
Nonallowability  of  excise  taxes  on  nondeductible 

contributions  to  deferred  compensation  plans,  16393 
Nonprofit  institutions  clause  prescription,  16389-16390 
Overhead  should-cost  reviews,  16388-16389 
Subcontracting  plans,  16390-16391 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  under  OMB 
review,  16396-16397 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Cooperative  demonstration  program.  16192-16194 
National  Institute  on  Disability  and  Rehabilitation 
Research — 

Knowledge  dissemination  and  utilization  program, 
16436-16491 

Energy  Department 

See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 
NOTICES 

Environmental  statements;  availability,  etc.: 

Savemnah  River  Site,  SC — 

Defense  waste  processing  facility,  16499-16502 
Waste  management,  16494-16499 
Grant  and  cooperative  agreement  awards: 

Underground  Injection  Practices  Research  Foimdation, 
16196-16197 

Grants  and  coop>erative  agreements;  availability,  etc.: 
Environmental  management  programs;  risk  assessment 
and  management,  16194-16196 

Energy  Information  Administration 

NOTICES 

Forms;  availability,  etc.: 

Oil  and  gas  reserves  surveys,  16197-16198 


IV 


Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Contents 


Environmental  Protection  Agency 

RULES 

Air  pollution  control;  new  motor  vehicles  and  engines,  etc.: 
Refueling  emissions;  light-duty  vehicles  and  trucks, 
16262-16309 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

California,  16139-16140 
Delaware,  16140-16142 

Pesticides:  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 

Dimethenamid,  16142-16144 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 

Colorado,  16158-16162 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  16200-16201 
Drinking  water: 

Public  water  supply  supervision  program — 

Michigan,  16201-16202 
Pesticide  programs: 

Washington  State  University — 

Genetically  altered  microbial  pesticide:  field  test, 
16208-16209 

Pesticide  registration,  cancellation,  etc.: 

Federal  Food,  Drug  and  Cosmetic  Act  Delaney  clause — 
Food  additive  regulations;  prioritization  of  actions, 
16202-16204 
Roussel  Bio  Corp.,  16207 
Sandoz  Argo,  Inc.,  16207-16208 
Pesticides;  emergency  exemptions,  etc.: 

Imidacloprid,  16205-16206 
Mancozeb,  16206-16207 

Executive  Office  of  the  President 

See  Presidential  Documents 

Family  Support  Administration 

See  Community  Services  Office 

Federal  Aviation  Administration 

RULES 

Standard  instrument  approach  procedures,  16119-16121 
PROPOSED  RULES 
Airworthiness  directives: 

Beech,  16151-16153 
Class  E  airspace,  16153-16156 
NOTICES 
Meetings: 

RTCA,  Inc.,  16255 

Passenger  facility  charges;  applications,  etc.: 

Adirondack  Regional  Airport,  NY,  16255-16256 
Burbank-Glendale-Pasadena  Airport,  CA,  16256 

Federal  Communications  Commission 

NOTICES 

Public  safety  radio  communications  plans: 

Florida.  16209 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  16209 

Federal  Crop  Insurance  Corporation 

NOTICES 

Crop  insurance  program;  actuarial  soundness,  overall  loss 
ratio  goal,  and  comprehensive  plan,  16167-16174 


Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Wolverine  Hydroelectric  Corp.,  16198 
Meetings: 

Interstate  natural  gas  pipeline  gas  supply  realignment 
costs;  public  conference,  16198-16200 
Natural  Gas  Policy  Act: 

State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 

Oklahoma  Corporation  Commission,  16200 

Federal  Maritime  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  16209-16210 
Freight  forwarder  licenses: 

L.  Dias  Forwarding  et  al.,  16210 
Rene  Ortiz  Villafane,  Inc.,  et  al.,  16210 

Federal  Railroad  Administration 
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See  Public  Health  Service 
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RULES 
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rehabilitation,  and  rental  voucher  programs, 
16408-16484 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Low  income  housing — 

Intermediaries  to  administer  preservation  technical 
assistance  grants,  16366-16378 

Human  Radiation  Experiments,  Advisory  Committee 

NOTICES 

Meetings,  16510 

Inter-American  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  16260 

Interior  Department 

See  Land  Management  Bureau 
See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
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NOTICES 
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Colombia  and  Ecuador,  16241 
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Brazil  and  Japan,  16242-16243 

Interstate  Commerce  Commission 

PROPOSED  RULES 
Tariffs  and  schedules: 
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Justice  Department 

See  National  Institute  of  Justice 
See  Parole  Commission 
See  Prisons  Bureau 
NOTICES 

Pollution  control;  consent  judgments: 

Hamm’s  Holiday  Harbor,  Inc.,  16243 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Management  framework  plans,  etc.: 

Utah,  16240 

Sodiiun  leases,  exploration  licenses,  etc.: 

-  Wyoming,  16240 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 

•  California,  16188-16190 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Contractors’  purchasing  systems  reviews  and 
subcontractor  consent,  16393-16394 
Fluctuating  exchange  rates,  16391-16392 
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National  Foundation  on  the  Arts  and  the  Humanities  ' 

PROPOSED  RULES 
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16245 
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Special  observances:  * 

Reconciliation,  National  Day  of  (Proc.  6661),  16505- 
16506 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 

Editorial  amendments,  16406 


National  Highway  Traffic  Safety  Administration 

RULES 

Fuel  economy  standards; 

Light  trucks — 

1996-1997  model  years,  16312-16323 
PROPOSED  RULES 
Fuel  economy  standards: 

Light  trucks — 

1998-2006  model  years,  16324-16332 
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Meetings: 

Motor  Vehicle  Safety  Research  Advisory  Committee, 
16258 

National  Institute  of  Justice 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Program  plan  (1994  FY),  16243 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Marine  mammals: 

Taking  and  importing;  fisheries  certificate  of  origin, 
16144-16145 
NOTICES 
Permits: 

Marine  mammals,  16190-16191 

National  Park  Service 

NOTICES 

Meetings: 

National  Capital  Memorial  Commission,  16240-16241 

National  Science  Foundation 

NOTICES 

Meetings: 

Social  and  Political  Science  Advisory  Panel,  16245 

Navy  Department 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
16191-16192 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Texas  Utilities  Electric  Co.,  16246-16247 
Applications,  bearings,  determinations,  etc.: 

Connecticut  Yankee  Atomic  Power  Co.  et  al.,  16245 
Energy  Fuels  Nuclear,  Inc.,  16246 

Occupational  Safety  and  Health  Administration 

RULES 

Safety  and  health  standards: 

Personal  protective  equipment  for  general  industry. 
16334-16364 

Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act,  16260 

Presidential  Documents 

PROCLAMATIONS 

Government  agencies  and  employees: 

ACTION  Agency;  transfer  of  functions  to  the  Corporation 
for  National  and  Commimity  Service  (Proc.  6662), 
16507-16508 


Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Ceiiters  for  Disease  Control  and  Prevention 
See  Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Family  planning  nurse  practitioner  training  program, 
16380-16382 

General  family  planning  training  projects,  16384-16386 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  16247-16248 
Chicago  Stock  Exchange,  Inc.,  16248-16250 
National  Association  of  Securities  Dealers,  Inc.,  16250- 
16251 

New  York  Stock  Exchange,  Inc.,  16251-16252 
Philadelphia  Stock  Exchange,  Inc.,  16252-16254 


Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Initial  and  permanent  regulatory  programs: 

Surface  coal  mining  and  reclamation  operations — 
Claiborne  County  TN;  petition  evaluation  document 
and  environmental  impact  statement,  16156-16157 


Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 
See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Ser\'ice 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  16258-16259 


Small  Business  Administration 

NOTICES 

Meetings;  district  and  regional  advisory  councils: 
Kentucky,  16254 

Applications,  hearings,  determinations,  etc.: 
Commonwealth  Enterprise  Fund,  Inc.,  16254 

State  Department 

NOTICES 

Foreign  assistance  determinations; 

Cameroon,  16254-16255 
Western  NIS  Enterprise  Fund,  16255 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  271, 272, 273  and  277 
[Arndt  No.  3161 
RtN  0584-AB45 

Food  Stamp  Program;  Administrative 
Improvement  artd  Simplification 
Provisions  From  the  Hunger 
Prevention  Act  of  1988 

AGENCY:  Food  and  Nutrition  Service. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  action  places  into  final 
form  an  interim  Food  Stamp  Program 
rule  published  on  June  7, 1989.  The 
interim  rulemaking  implemented  Food 
Stamp  Program  provisions  contained  in 
the  Hunger  Prevention  Act  of  1988.  The 
provisions  of  that  Act  addressed  in  this 
rule  are:  (1)  Expanding  the  definition  of 
disabled;  (2)  optional  training  for 
volunteer  and  non-profit  organizations; 
(3)  program  information  for  low-income 
households;  (4)  expanding  hardship 
criteria  for  waiving  of  in-office 
interview;  (5)  simplified  applications; 

(6)  Joint  applications;  (7)  verification;  (8) 
federally  authorized  demonstration 
projects  which  cash  out  benefits  in  other 
assistance  programs;  (9)  telephone 
access  to  certification  offices  in  order  to 
receive  program  information  or  to  report 
changes;  (10)  annualizing  self- 
employment  income  and  expenses  fiom 
farming;  and  (11)  resource  exclusions 
for  farm  households  in  transition  from 
farming. 

DATES:  The  provisions  of  this  final 
action  are  effective  and  shall  be 
implemented  as  follows:  (i)  Those 
provisions  in  §  271.2(11),  §  272.1(g), 

§  273.2(b)(3).  §  273.2(c)(5). 

§  273.2(f)(8)(i)(A),  and  §  273.2(f)(8)(ii), 
which  adopt  the  interim  provisions  of 


the  June  7, 1989  interim  rule  as  final 
with  some  changes,  are  elective  May  6, 
1994  and  must  implemented  no  later 
than  September  5, 1994;  (ii)  all  other 
provisions,  which  adopt  the  interim 
provisions  as  final  with  no  changes,  are 
effective  as  of  July  1, 1989. 

FOR  FURTHER  INFORMATIOM  CONTACT; 
Judith  M.  Seymour,  Eligibility  and 
Certification  Rulemaking  Section, 
Certification  Policy  Branch,  Program 
Development  Division,  Food  and 
Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302,  (703)  305-2496. 

SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12866 

The  Food  and  Nutrition  Service  is 
issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866,  and  has  determined  that  it  is  a 
“significant  regulatory  action.”  Based 
on  information  compiled  by  the 
Department,  it  has  b^n  determined  that 
this  action:  (1)  Would  have  an  effect  on 
the  economy  of  less  than  $100  million; 
(2)  would  not  adversely  afreet  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition. 
Jobs,  the  enviroiunent.  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  commimities;  (3)  would 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (4)  would 
not  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and  (5) 
would  not  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President’s  priorities,  or  principles  set 
forth  in  Executive  Order  12866. 

Executive  Order  12372 
The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  notice(s)  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983), 
this  Program  is  excluded  from  the  scope 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  ofrldals. 

Regulatory  Flexibility  Act 
This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 


U.S.C  601  et  seqX  William  E.  Ludwig, 
the  Administrator  of  the  Food  and 
Nutrition  Service  (FNS).  has  certified 
that  this  final  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

State  and  local  welfare  agencies  will  be 
the  most  affected  to  the  extent  that  they 
may  be  required  to  modify  application 
forms,  add  telephone  access  information 
to  their  forms,  and  modify  their 
verification  procedures,  however  the 
effect  on  these  entities  will  be  minimaL 
Participants  and  applicants  will  be 
affected  by  changes  to  the  application 
and  to  procedures  in  reporting  medical 
expenses. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
burden  associated  with  the  certification 
and  continued  eligibility  of  food  stamp 
households  is  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
0MB  control  number  0584-0064. 

The  food  stamp  application,  as 
approved  under  this  OMB  number, 
already  contains  several  important 

verification  statements  to  the  _ 

household.  The  requirement  in  7  CFR 
273.2(c)(5)  that  State  agencies  develop  a 
separate  written  general  "Notice  of 
Verification"  versus  including  such 
information  on  the  food  stamp 
application  or  verbally  conveying  such 
information  to  households  does  not  alter 
or  change  the  methodologies  used  to 
determine  the  burden  estimates 
approved  under  OMB  control  No.  0584- 
0064. 

The  requirements  in  7  CFR  272.2(a), 
272.4(d),  and  272.5  relative  to  the 
submission  and  updating  of  an  optional 
"Program  information  activities 
planning  document”  as  part  of  a  State 
agency’s  Plan  of  Operation  have  been 
submitted  to  OMB  and  have  been 
approved  under  OMB  approval  number 
0584-0083.  This  rule  amends  the  table 
at  7  CFR  271.8  “Information  collection/ 
recordkeeping — OMB  assigned  control 
numbers”  to  reflect  the  OMB  control 
number  for  the  approval  of  burden 
associated  with  7  CFR  272.5  of  this  rule. 

The  remaining  provisions  of  this  rule 
do  not  contain  any  reporting  and/or 
recordkeeping  requirements  subject  to 
approval  by  OMB  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Executive  Order  12776 

This  final  rule  has  been  reviewed 
under  Executive  Order  12770,  Civil 
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Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  law,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
“effective  date”  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program,  the  administrative  procedures 
are  as  follows:  (1)  For  program  benefit 
recipients — State  administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2020(e)(10)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quality  control  (QC) 
liabilities);  (3)  for  program  retailers  and 
wholesalers — administrative  procedures 
issued  pursuant  to  7  U.S.C.  2023  set  out 
at  7  CFR  278.8. 

Background 

On  June  7, 1989  the  Department 
published  an  interim  rulemaking  at  54 
FR  24518,  which  implemented  several 
of  the  food  stamp  provisions  contained 
in  the  Hunger  Prevention  Act  of  1988 
(Pub.  L.  100-435).  Comments  were 
solicited  on  the  provisions  of  the 
interim  rulemaking  through  August  7, 
1989.  The  Department  received  13 
comment  letters  from  State  and  local 
welfare  agencies  and  public  interest 
groups.  All  comments  received  were 
reviewed  and  considered  but  comments 
which  were  unclear  or  not  pertinent  to 
this  rulemaking  are  not  addressed  in 
this  preamble.  For  a  full  understanding 
of  the  provisions  of  this  final  rule,  the 
reader  should  refer  to  the  preamble  of 
the  interim  rule.  The  provisions  of  the 
interim  rule  addressing  specihed 
procedures  for  claiming  the  medical 
deduction  are  not  being  finalized  in  this 
rule.  Those  provisions  will  be  addressed 
in  a  forthcoming  proposed  rule  entitled 
Simplification  of  Program  Rules.  Also, 
the  provision  of  the  interim  rule 
addressing  the  delivery  of  benefits  to 
households  which  apply  after  the 
fifteenth  of  the  monA  is  not  finalized  in 
this  rule  but  will  be  placed  in  final  form 
in  the  forthcoming  Benefit  Delivery  final 
rule. 

Definition  of  Elderly  or  Disabled — 7  CFR 
271.2 

Section  350  of  Public  Law  100-435 
added  three  categories  to  the  definition 
of  elderly  or  disabled  persons.  These 
categories  are:  (1)  Recipients  of  interim 
assistance  benefits  pending  the  receipt 


of  supplemental  security  income  (SSI); 

(2)  recipients  of  disability-related 
medical  assistance  benefits  under  title 
XIX  of  the  Social  Security  Act  (SSA); 
and  (3)  recipients  of  disability-based 
State  general  assistance  benefits. 
Recipients  of  any  of  these  benefits  must 
be  treated  as  disabled  persons  for  food 
stamp  purposes  provided  the  eligibility 
to  receive  these  benefits  is  based  upon 
disability  or  blindness  criteria  which  are 
at  least  as  stringent  as  those  under  title 
XVI  of  the  SSA.  The  Department 
amended  paragraph  (11)  of  the 
definition  of  “Elderly  or  disabled 
member"  in  7  CFR  271.2  in  the  interim 
rulemaking  to  implement  these 
provisions. 

The  Department  received  several 
comments  suggesting  changes  to  the 
interim  rule  language.  One  commenter 
stated  that  it  was  unclear  in  the  rule 
language  that  receipt  of  interim 
assistance  is  involved  in  only  the  first 
of  the  three  new  categories  of  disabled 
member.  The  Department  shares  the 
commenter’s  concern  and  is  amending 
paragraph  (11)  of  the  definition  of 
“Elderly  or  disabled  member”  in  7  CFR 
271.2  in  this  rulemaking  to  more  clearly 
indicate  that  receipt  of  interim 
assistance  as  a  condition  of  being 
defined  as  disabled  for  food  stamp 
purposes  is  only  required  for  those 
persons  who  are  interim  recipients  of 
SSI. 

Another  commenter  stated  that  it  is 
imclear  in  the  regulatory  language  if  it 
is  only  disability-based  State  general 
assistance  (GA)  that  must  be  based  upon 
disability  or  blindness  criteria  at  least  as 
stringent  as  title  XVI  of  the  SSA,  or 
whether  the  “at  least  as  stringent” 
requirement  applies  to  all  three  types  of 
benefits.  The  Department  interprets  the 
law  to  require  that  the  “at  least  as 
stringent”  criteria  apply  to  all  three 
types  of  benefits.  The  regulatory 
language  at  7  CFR  271.2  is  being 
amended  to  clarify  this  point. 

Another  commenter  pointed  out  that 
the  definition  of  elderly  or  disabled 
persons  in  7  CFR  271.2  needs  to  be 
revised  to  clearly  state  that  it  is  State 
programs,  not  individual  cases,  which 
are  to  be  measured  by  the  “at  least  as 
stringent  criteria  as  those  under  title 
XVI  of  the  Social  Security  Act” 
requirement.  The  commenter  argued 
that  the  regulation,  as  it  is  written  in  the 
interim  rule,  appears  to  state  that  the 
decision  as  to  whether  a  GA  program  is 
based  on  criteria  as  stringent  as  those 
under  title  XVI  of  the  Social  Security 
Act  can  be  made  on  a  case-by-case  basis. 
The  commenter  argued,  however,  that 
the  intent  of  Public  Law  100—435  was 
for  this  decision  to  be  made  on  a  State- 
by-State  basis,  not  case-by-case.  The 


Department  agrees  with  the  commenter 
and  is  amending  paragraph  (11)  of  the 
definition  to  clarify  this  point. 

In  order  to  further  emphasize  that 
State  disability  programs  will  be 
measured  by  criteria  at  least  as  stringent 
as  those  under  title  XVI,  the  Department 
has  decided  to  further  amend  the 
definition  of  “Elderly  or  disabled 
member”  in  this  final  rule  to  include  in 
paragraph  (11)  of  the  definition  the 
specific  citation  to  the  SSA  regulations 
interpreting  title  XVI  of  the  SSA. 
Including  this  citation  will  provide 
State  and  local  agencies  with  the 
information  necessary  to  determine  if  an 
individual  applying  for  food  stamps 
meets  the  definition  of  elderly/disabled 
person  as  set  forth  in  the  Food  Stamp 
Act. 

Training— 7  CFR  272.4(d) 

Section  322(a)  of  Public  Law  100—435 
amended  section  11(e)(6)(C)  of  the  Act 
(7  U.S.C.  2020(e)(6)(C))  to  specifically 
require  that  training  for  case  workers 
provided  by  the  State  agency  convey  the 
goals  of  and  methods  for  promptly  and 
accurately  certifying  eligible 
households.  The  interim  rule  amended 
7  CFR  272.4(d)(l)(i)  to  reflect  this 
statutory  language.  A  commenter  did 
not  think  it  was  necessary  for  the 
Department  to  instruct  State  agencies  to 
include  this  “function”  of  the  Program 
in  their  training  programs.  As  the 
Department  explained  in  the  preamble 
of  the  interim  rule,  this  language  was 
added  to  the  regulations  to  emphasize 
Congressional  concern  in  this  area  as 
reflected  by  Public  Law  100—435.  The 
Department  is  adopting  the  interim 
provisions  at  7  CFR  272.4(d)(l)(i)  as 
final  without  change. 

In  addition,  pursuant  to  section  322(b) 
of  Public  Law  100—435,  the  interim  rule 
added  a  new  paragraph  (d)(2)  to  7  CFR 
272.4  to  allow  State  agencies,  at  their 
option,  to  offer  training  and  assistance 
to  persons  working  with  certain 
volunteer  or  nonprofit  organizations.  In 
conjunction  with  this  new  option,  the 
interim  rule  added  a  new  paragraph  (f) 
to  7  CFR  277.4  to  provide  that  expenses 
(e.g.,  travel  costs,  lodging,  or  meals)  of 
the  persons  working  with  the  volunteer 
or  nonprofit  organization  who  receive 
this  training  and  assistance  would  not 
be  reimbursed.  A  commenter  was 
concerned  that  the  interim  rule  language 
appearing  in  7  CFR  277.4(f)  could  be 
misinterpreted  to  mean  that  travel 
expenses  of  State  employees  who  work 
with  organizations  that  receive  this 
training  would  not  be  allowable.  The 
Department  agrees  that  the  language 
could  create  this  misinterpretation. 
Accordingly,  this  final  rule  cunends  the 
interim  provisions  at  7  CFR  277.4(f)  to 
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clarify  this  distinction.  The  interim 
provision  at  7  CFR  272.4(d)(2)  is 
adopted  as  final  without  change. 

Information  for  Low-Income 
Households — 7  CFR  272.5(c) 

Section  204(a)  and  (b)  of  Public  Law 
100-^35  and  7  CFR  272.5(c)  of  the 
interim  rule  allow  State  agencies,  at 
their  option,  to  inform  low-income 
households  about  the  availability, 
eligibility  requirements,  application 
procedures  and  benefits  of  the  Food 
Stamp  Program.  Pursuant  to  section 
204(b)  of  PubUc  Law  100-435,  the 
interim  rule  also  amended  7  CFR 
272.5(c)  to  specify  that  State  agencies,  at 
their  option,  may  request 
reimbursement  under  7  CFR  part  277  for 
these  outreach  activities.  The  interim 
rule  contained  a  number  of  conforming 
amendments  necessitated  by  the 
addition  of  these  outreach  activity 
provisions.  7  CFR  272.5(c)  was  amended 
to  specify  that  if  a  State  agency  elects  to 
request  reimbursement  for  Program 
informational  materials  directed  at  low* 
income  households,  those  materials 
must  meet  any  applicable  bilingual 
requirements.  7  CFR  272.5(c)  was 
further  amended  to  require  that  prior  to 
claiming  such  outreach  costs.  State 
agencies  must  receive  approval  from  the 
Food  and  Nutrition  Service  (FNS)  of  an 
appropriate  amendment  to  their  State 
Plan  of  Operations.  In  addition,  7  CFR 
272.2(a)(2)  was  amended  to  add  a 
reference  to  the  optional  "Program 
informational  activities  plan”  as  a 
component  of  the  State  Plan  of 
Operation,  and  7  CFR  272.2(d)(1)  was 
amended  to  add  the  requirement  that 
State  agencies  submit  the  optional 
"Program  informational  activity” 
planning  document  to  FNS  for  inclusion 
in  their  State  Plan  of  Operation.  Lastly, 
the  interim  rule  added  a  conforming 
amendment  to  7  CFR  part  277,  appendix 
A.  to  remove  paragraph  C{14)  wmch 
was  made  obsolete. 

One  commenter  felt  the  requirement 
of  7  CFR  272.2(a)(2)  which  mandates 
that  State  agencies  submit  a  Program 
informational  activities  plan  is 
burdensome.  The  commenter  suggested 
that  the  budget  justification  contained 
on  the  form  FNS-366A  should  be 
sufficient  to  obtain  the  prediction  of 
expenditures.  The  Department 
disagrees.  As  State  agencies  begin  to 
implement  outreach  under  Public  Law 
100-435,  the  Department  wishes  to 
make  sure  that  controls  are  in  place  that 
ensure  cost-effective  spending.  The 
plans  provide  important  information  on 
the  kinds  of  activities  and  services  being 
planned  as  well  as  the  sub-p>opulations 
at  which  State  agencies  eire  targeting 
their  efforts.  Having  this  information 


and  the  budget  projection  data  will 
enable  the  Department  to  assist  State 
agencies  in  developing  the  most  cost- 
effective  outreach  programs  possible. 
Therefore,  this  final  rule  adopts  the 
interim  provisions  pertaining  to 
information  for  low  income  households 
as  final  without  change. 

Waiver  of  the  In-Office  Interview — 7 
CFR  273.2(e) 

In  accordance  with  section  330  of 
PubUc  Law  100-435,  the  Interim  rule 
amended  7  CFR  273.2(e)  to  explicitly 
specify  the  circumstances  under  which 
the  in-office  interview  for  an  applicant 
household  must  be  waived. 
Consequently,  current  rules  at  7  CFR 
273.2(e)  require  that  in-ofiice  interviews 
be  waived  if  requested  by  households 
which  are  unable  to  send  a  household 
member  to  the  food  stamp  office 
because  they;  (1)  Are  elderly  or  disabled 
as  defined  in  7  CFR  271.2;  (2)  Uve  in  a 
location  which  is  not  served  by  a 
certification  office;  (3)  are  experiencing 
transportation  difficulties  as  determined 
by  the  State  agency  on  a  case-by-case 
basis;  or  (4)  are  experiencing  o^er 
hardships  that  the  State  agency 
determines  warrants  a  waiver  of  the  in¬ 
office  interview  such  as  illness,  care  of 
a  household  member,  hardships  due  to 
residing  in  a  rural  area,  prolonged 
severe  weather  or  work  hours.  If  the  in¬ 
office  interview  is  waived,  the  State 
agency  has  the  option  to  conduct  a 
telephone  interview  or  a  home  visit. 

The  Elepartment  received  one 
comment  criticizing  the  interim  rule 
provision,  stating  that  the  provision 
made  "the  obvious  and  thoroughly 
unnecessary  statement  that  granting 
waivers  to  in-office  interviews  applied 
in  rural  areas”.  The  commenter  felt  that 
adding  emphasis  to  the  regulations  is 
not  a  decisive  way  to  act  when  the 
Program  has  operational  problems. 
Fur^ermore,  the  commenter  felt  that 
problems  State  agencies  may  have  in 
applying  the  requirement  to  grant 
waivers  of  in-office  interviews  should 
be  dealt  with  by  FNS  regional  office 
staff.  The  Department  understands  the 
commenter’s  concerns,  but  the  language 
in  the  interim  rule  was  not  added  to 
address  operational  concerns,  but  rather 
was  required  by  law.  Pubhc  Law  100- 
435  clearly  states  that  waiving  in-office 
interviews  for  households  in  rural  areas 
is  sometimes  necessary,  and  State 
agencies  must  do  so  when  a  household 
meets  specific  criteria.  The  interim  rule 
amended  7  CFR  273.2(e)  specifically  to 
address  Congressional  concern  that 
residency  in  a  rural  area  not  be  a  barrier 
to  participation  in  the  Food  Stamp 
Program.  Therefore  this  action  adopts 


the  interim  provisions  at  7  CFR  273.2(e) 
as  final  without  change. 

The  Food  Stamp  Application  Form — 7 
CFR  273.2(b) 

Pursuant  to  section  310  of  Public  Law 
100—435,  the  June  7, 1989  interim  rule 
amended  several  provisions  of  the 
regulations  pertaining  to  the  food  stamp 
application  form.  Prior  to  publication  of 
the  interim  rule,  the  regulations  at  7 
CFR  273.2(b)  permitted  State  agencies  to 
deviate  from  the  FNS-designed  food 
stamp  application  in  order  to  process 
joint  applications  with  other  assistance 
programs,  meet  the  requirements  of  a 
State  agency  computer  system  or 
accommodate  State  agency  needs  that 
are  determined  to  be  justifiable.  The 
first  provision  of  section  310  of  Public 
Law  100—435  amended  section  11(e)(2) 
of  the  Food  Stamp  Act  to  mandate  that, 
in  addition  to  its  current  criteria  for 
approving  State  agency  application 
forms,  FNS  must  also  ensiue  that  the 
application  is  brief.  Accordingly,  the 
Jime  7, 1989  interim  rule  amended  7 
CFR  273.2(b)  to  include  brevity  as  a 
condition  for  approving  deviations  &om 
the  FNS  food  stamp  application  form. 

The  majority  of  comments  received 
about  the  food  stamp  apphcation  form 
concerned  this  provision.  Commenters, 
while  supporting  the  interim  rule’s 
intent  to  Horten  the  food  stamp 
application,  wondered  how  the 
Department  intends  to  judge  whether  an 
application  form  is  "brief*  enough  to 
meet  the  requirements  of  Public  Law 
100-435. 

Senate  Report  No.  100-397  (jx  24) 
expressed  Congressional  dismay  over 
the  length  of  multi-program  application 
forms,  i.e.  application  forms  for  food 
stamps  and  Aid  to  Families  with 
Dependent  Children  (AFDC)  benefits. 
The  Department  concurs  with  Congress 
on  this  issue.  The  purpose  of  an 
application  form  is  to  obtain  basic 
eligibiUty  information  from  the  client 
(such  as  name,  address,  income, 
expenses,  etc.).  Such  information 
requires  only  a  few  pages  of  questions 
for  apphcant  households  to  complete. 
The  Department  also  understands, 
however,  that  limiting  the  length  of 
applications  can  ^  a  problem  for  State 
agencies  trying  to  administer  a  variety  of 
programs.  In  December  1990,  the 
Department  completed  a  review  of  all 
State-designed  application  forms.  The 
review  had  been  initiated  because  of  the 
passage  of  Public  Law  100—435  and  the 
ongoing  concern  that  the  food  stamp 
apphcation  not  be  a  barrier  to 
participation  in  the  Program.  The 
reviewers  found  length  to  be  the  most 
disturbing  problem  with  State-designed 
multi-program  application  forms.  The 
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length  of  the  forms  ranged  from  3  to  44 
pages,  and  the  number  of  programs 
covered  by  the  forms  ranged  from  3  to 
9.  Of  the  multi-program  applications 
reviewed,  8  forms  were  1-10  pages  long. 
21  were  11-20  pages,  7  were  21-30 
pages,  and  12  forms  were  over  30  pages 
long. 

The  Department  realizes  that  the 
length  of  application  forms  is  due  to  a 
great  extent  to  such  demands  as 
automation  and  the  need  to  administer 
a  variety  of  programs.  The  Food  Stamp 
Act,  however,  requires  the  Department 
to  ensure  that  application  forms  are  easy 
to  use,  readable,  brief  and  written  in 
simple  terms.  Therefore,  the 
Department,  in  reviewing  State  agency 
applications,  attempts  to  balance  the 
need  to  reduce  the  burden  on  applicants 
and  each  State  agency’s  need  to 
administer  the  many  programs  under  its 
jurisdiction.  The  Department  is  making 
no  changes  to  the  interim  provision  and 
is  adopting  that  provision  as  final. 

The  second  provision  of  section  310 
of  Public  Law  100—435  requires  that  the 
Department,  in  consultation  with  the 
Department  of  Health  and  Human 
Services  (HHS),  provide  guidance  to 
those  State  agencies  requesting 
assistance  in  the  development  of  brief, 
simply-written  application  forms, 
including  forms  that  allow  for 
simultaneous  application  to  participate 
in  the  Food  Stamp,  AFDC,  and 
Medicaid  Programs.  Accordingly,  the 
June  7, 1989  interim  rule  amended  7 
CFR  273.2(b)  to  advise  State  agencies  of 
their  option  to  request  assistance  from 
FNS  when  developing  their 
applications. 

A  commenter  suggested  that  the 
Department  reevaluate  the  FNS 
application  form  and  work  with  the 
Ciepartment  of  Health  and  Human 
Services  (HHS)  to  design  a  simpler, 
shorter  form  to  be  used  for  all  assistance 
programs.  The  Department  has 
completed  drafting  a  revised  version  of 
the  FNS  Food  Stamp  Application  Form 
(FNS  Form  385),  which  is  available  to 
State  agencies.  The  Department 
believes,  however,  that  since  many 
public  assistance  programs  are 
administered  by  State  agencies  and 
funded  by  a  combination  of  Federal  and 
State  monies.  State  agencies  are  better 
able  to  design  a  short,  multi-program 
application  form  that  will  enhance  the 
administration  of  their  public  assistance 
programs  while  lessening  barriers  to 
participation  for  food  stamp  applicants. 

Another  commenter  objected  that 
there  is  no  clear  procedure  to  request 
assistance  from  FNS  in  developing  a 
new  application  form.  The  Department 
disagrees.  In  the  preamble  to  the  June  7, 
1989  interim  rule  (54  FR  24521),  the 


Department  describes  the  procedure 
necessary  to  request  assistance.  The 
procedure,  which  has  not  changed,  is 
for  State  agencies  to  request  assistance 
through  the  Deputy  Administrator  for 
the  Food  Stamp  Program.  The  Deputy 
administrator,  or  the  Deputy 
Administrator’s  designee,  would  be 
responsible  for  overseeing  the  review  of 
an  application  form  by  FNS  officials  at 
the  Regional  level  and  would  coordinate 
the  review  of  the  application  with  HHS. 
Regional  officials  will  be  responsible  for 
coordinating  between  the  State  agency 
and  the  National  office. 

Section  310  of  Public  Law  100-435 
also  requires  that  all  applications  for 
food  stamp  benefits  contain  certain 
statements  on  the  front  cover  which 
advise  the  household  of  important 
information  about  the  application 
process.  These  required  statements 
include:  (1)  A  place  on  the  front  cover 
where  applicants  can  write  their  names, 
addresses,  and  signatures:  (2) 
instructions  that  advise  the  households 
of  their  right  to  file  the  application 
without  finishing  all  parts;  (3)  a 
statement  describing  the  expedited 
service  procedures;  and  (4)  a  statement 
that  informs  the  household  that  benefits 
are  provided  only  from  the  date  of 
application.  Accordingly,  the  interim 
rule  amended  7  CTR  273.2(b)  to  require 
that  the  food  stamp  application  form 
contain  the  above  information. 

Subsequent  to  publication  of  the 
interim  rule,  section  1736  of  the  Mickey 
Leland  Memorial  Domestic  Hunger 
Relief  Act,  Title  XVII,  Public  Law  101- 
624, 104  Stat.  3359,  enacted  November 
28, 1990  (hereafter  referred  to  as  the 
Leland  Act)  amended  section  11(e)  of 
the  Food  Stamp  Act  to  require  that 
certain  information  previously 
mandated  to  be  displayed  on  the  front 
cover  of  the  application  form  must  now 
be  placed  “on  or  near’’  the  front  page  of 
the  application  form.  There  must 
continue  to  appear  on  the  front  page  of 
the  application  a  place  where  applicants 
can  write  their  names,  addresses,  and 
signatures.  However,  the  instructions 
that  advise  the  households  of  their  right 
to  file  the  application  without  finishing 
all  parts,  the  statement  describing  the 
expedited  service  procedures,  and  the 
statement  that  informs  the  household 
that  benefits  are  provided  only  from  the 
date  of  application  must  now  appear 
“on  or  near’’  the  front  page.  The 
Department  implemented  this  provision 
in  a  final  regulation  implementing 
categorical  eligibility  and  application 
provisions  of  the  Leland  Act,  published 
at  56  FR  63611  on  December  4, 1991, 
W'hich  amended  7  CFR  273.2(b)(l)(v), 
(b)(l)(vi),  and  (b)(l)(vii). 


The  changes  mandated  by  the  Leland 
Act  and  implemented  in  the  final  rule 
published  on  December  4, 1991  have 
superseded  the  provisions  of  Public  Law 
100—435  pertaining  to  mandatory 
information  appearing  on  the  front  page 
of  the  application  form.  For  this  reason, 
the  Department  is  not  addressing  any 
comments  which  discuss  this  provision 
of  Public  Law  100—435.  Individuals 
with  any  questions  about  this  provision 
should  refer  to  the  December  4, 1991 
final  rule. 

Section  310  of  Public  Law  100—435 
and  the  interim  rule  mandate  that 
households  be  informed  on  the 
application  of  their  right  to  file  for  food 
stamp  benefits  with  only  their  name, 
address  and  signature.  This  is  reflected 
in  7  CFR  273.2(b)(l)(iv)  of  the  interim 
rule.  A  commenter  felt  this  requirement 
did  not  consider  the  impact  on  on-line 
application  systems  which  satisfy  the 
intent  of  this  provision  in  a  more 
sophisticated  manner.  Usually,  an  on¬ 
line  application  system  does  not  require 
applicants  to  complete  any  handwritten 
information  on  an  application  form.  The 
eligibility  worker  completes  the  on-line 
application  at  the  certification 
interview.  When  an  applicant  is  unable 
to  complete  the  on-line  application 
process,  usually  some  sort  of  “Intent  to 
Apply’’  application  form  is  submitted  to 
protect  the  filing  date.  The  applicant 
then  returns  to  complete  the  on-line 
application  process  at  a  later  date. 

The  Department  does  not  believe  the 
interim  rule  conflicts  with  any  on-line 
system  presently  in  operation.  In  the 
final  rulemaking  implementing 
categorical  eligibility  and  application 
provisions  of  the  Leland  Act,  published 
at  56  FR  63611  on  December  4, 1991, 
the  Department  amended  7  CFR 
273.2(b)(3)  to  give  FNS  authority  to 
review  and  approve  deviations  from  the 
FNS-designed  application  form, 
including  the  use  of  on-line  application 
forms.  The  Department  believes  this 
oversight  authority  will  ensure  that  on¬ 
line  application  forms  contain  the 
mandatory  information  required  by  law. 
The  Department  is  therefore  adopting 
the  interim  provision  in  7  CFR 
273.2(b)(l)(iv)  as  final  without  change. 

The  I^partment  also  received  a 
general  comment  which  recommended 
the  final  rule  specifically  indicate  when 
the  term  “applications”  refers  to  the 
applicant’s  initial  request  for 
certification  only,  and  when  it  refers  to 
recertification.  For  food  stamp  purposes, 
the  Department  does  not  differentiate 
between  certification  and  recertification. 
In  both  situations,  a  household  must 
complete  and  submit  a  food  stamp 
application  form,  provide  verification  of 
information  and  participate  in  an 
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interview  with  an  eligibility  worker. 
Therefore,  the  term  “applications”  in 
the  interim  rule  and  in  this  final  rule 
refers  to  both  initial  certification  and 
subsequent  recertifications.  The 
Department  is,  however,  considering 
differentiating  between  initial 
certification  and  subsequent 
recertification.  The  Department  is 
currently  developing  a  proposed  rule  to 
consider  means  to  simplify  program 
requirements,  including  simplifying 
recertification  procedures.  In  that  rule, 
the  Department  may  propose 
introducing  differences  in  processing 
initial  applications  for  certification  and 
applications  for  recertification. 

Joint  Processing  of  Applications — 7  CFR 
273.2(i) 

Section  352  of  Public  Law  100-^35 
reinstated  joint  application  practices 
that  were  previously  required  under  the 
Food  Stamp  Act  of  1977,  as  originally 
enacted,  but  subsequently  were  made 
optional  by  the  Omnibus  Budget 
Reconciliation  Act  of  1982  (Pub.  L.  97- 
253,  96  Stat.  763,  Sept.  8, 1982). 
Accordingly,  the  interim  rule,  published 
June  7, 1989,  amended  7  CFR  273.2  (j) 
and  (j)(l)(i)  to  require  State  agencies  to 
join  the  application  for  food  stamps 
with  the  application  for  public 
assistance  (PA)  and  general  assistance 
(GA)  and  to  notify  AFDC  applicants  of 
their  right  to  file  a  joint  application.  The 
interim  rule  also  amended  7  CFR 
273.2(j)(l)  to  add  a  new  paragraph 
(j)(l)(v)  which  specified  that  households 
whose  PA/GA  eligibility  was  terminated 
shall  not  be  required  to  file  a  new 
application,  but  shall  have  their  food 
stamp  eligibility  and  benefits 
determined  by  available  information 
from  the  PA/GA  casefile  provided  the 
information  is  sufficient  for  food  stamp 
purposes. 

Comments  on  the  mandate  for  joint 
processing  of  applications  were  nearly 
evenly  split  between  opponents  aad 
proponents.  One  commenter 
recommended  the  final  rule  mandate 
development  of  a  single,  universal 
application  for  all  needs-based 
assistance  programs.  Another 
commenter  focused  on  the  issue  of 
whether  the  interim  rule  exceeded  the 
legislative  intent  of  section  352  by 
requiring  a  single  “application”  for  both 
food  stamps  and  AFDC  when  only  a 
single  “interview”  is  necessary.  The 
commenter  felt  the  interim  rule  should 
be  amended  to  mandate  only  a  joint 
interview  for  food  stamp/AFDC 
applicants,  not  a  joint  application. 
Another  commenter  disagreed  with  the 
requirement  to  include  the  application 
for  food  stamps  in  the  application  for 


GA  benefits  because  GA  is  a  State-run 
program. 

In  regard  to  the  first  comment 
recommending  the  development  of  a 
single,  universal  application,  the 
Department  has  found  that  many  State 
agencies  have  already  developed 
“multi-program”  forms,  i.e.,  one  form  is 
used  for  food  stamps,  PA  and  GA,  and 
medical  assistance.  The  Department 
feels  State  agencies  are  in  a  better 
position  to  design  application  forms  that 
enhance  the  administration  of  their 
benefit  assistance  programs.  For  this 
reason,  the  Department  believes 
mandating  a  single,  universal 
application  form  is  unnecessary. 

The  Department  disagrees  with  the 
premise  of  the  second  comment,  which 
stated  that  the  interim  rule  exceeded 
legislative  intent  by  mandating  a  joint 
application  for  both  food  stamps  and 
AFDC  rather  than  just  a  joint  interview. 
Section  11  (i)  of  the  Food  Stamp  Act  (7 
U.S.C.  2020(i)),  as  amended  by  section 
352  of  Public  Law  100-435,  requires 
that  households  in  which  all  members 
are  included  in  a  federally  aided  public 
assistance  grant  (such  as  AFDC)  have 
their  application  for  food  stamps 
contained  in  the  public  assistance 
application  form.  The  Department 
believes  the  law  is  clear  in  requiring  a 
joint  application  for  food  stamps  and  PA 
(as  used  here,  PA  is  defined  at  7  CFR 
271.2).  ^ 

In  regard  to  the  third  comment, 
legislation  passed  subsequent  to  Public 
Law  100-435  further  defined  the 
requirements  regarding  joint 
applications  for  GA  and  food  stamps. 
Section  1740  of  the  Leland  Act  modified 
the  combined  application  form 
requirement  in  section  ll(i)(3)  of  the 
Food  Stamp  Act  to  require  a  combined 
GA  and  food  stamp  application  form 
only  in  States  that  have  a  single 
statewide  GA  application  form.  The 
Department  implemented  this  provision 
in  the  December  4, 1991,  final  rule  (56 
FR  63597)  which  implemented  the 
categorical  eligibility  and  application 
provisions  of  the  Leland  Act. 

A  fourth  commenter  recommended 
that  the  Department  withhold  approval 
of  joint  applications  which  require 
clients  to  answer  questions  irrelevant  to 
the  Food  Stamp  Program  if  they  are 
applying  for  food  stamps  only.  The 
commenter  felt  that  clients  must  be 
informed  that  answers  to  those 
questions  are  optional.  The  Department 
agrees  that  any  joint  application  must  be 
clear  enough  to  afford  applicants  the 
option  of  answering  only  those 
questions  relevant  to  the  program  or 
programs  for  which  they  are  applying. 
The  Department  is  amending  the 


regulatory  language  at  7  CFR  273.2(b)(3) 
to  add  this  requirement. 

Application  Process — Verification — 7 
CFR  273.2(f)  and  273.21(j) 

Section  311  of  Public  Law  100—435 
and  the  interim  rule  published  June  7, 
1989,  implemented  five  provisions 
pertaining  to  verification  of  application 
information  supplied  by  the  household. 
The  interim  provisions  required  that 
State  agencies:  (1)  Provide  all  applicant 
households  with  a  clear  written 
statement  explaining  what  the 
household  must  do  to  cooperate  in 
obtaining  verification  and  completing 
the  application;  (2)  assist  each  applicant 
household  in  obtaining  verification  and 
completing  the  application  process;  (3) 
not  require  households  to  provide 
multiple  sources  of  verification  when 
the  household  has  already  provided 
verification  which  adequately  supports 
statements  on  the  application  (although 
a  State  agency  may  require  households 
to  provide  additional  verification  when 
the  State  agency  determines  that 
existing  verification  is  incomplete, 
inaccurate  or  inconsistent);  (4)  not  deny 
an  application  solely  because  a  person 
outside  of  the  household  (who  is  not  a 
person  outside  of  the  household  because 
of  a  specific  disqualification  action  or 
ineligible  status)  fails  to  cooperate  with 
the  State  agency’s  processing  of  the 
application;  and  (5)  process 
applications,  if  a  household  cooperates 
by  providing  information,  by  taking 
appropriate  steps  to  verify  information 
otherwise  required  to  be  verified  under 
the  Food  Stamp  Act. 

One  commenter  felt  that  clarification 
is  needed  regarding  whether  a  State 
agency  must  provide  applicants  with  a 
general  verification  statement  or  a 
specific  verification  statement  tailored 
to  each  appliccmt  household  (7  CFR 
273.2(c)(5)).  The  Department  believes 
the  preamble  to  the  interim  rule  was 
quite  clear  in  encouraging  State  agencies 
to  develop  a  general  statement  that 
could  be  given  to  all  applicant 
households,  rather  than  a  written 
statement  which  would  need  to  be 
tailored  to  each  applicant  household. 

While  the  intenm  rule  provided 
guidelines  that  must  be  used  in 
developing  the  general  verification 
notice,  the  Department  wishes  to 
promote  greater  conformity  among  State 
agency-designed  notices  to  ensure  that 
applicant  households  are  consistently 
informed  of  the  necessary  documents 
needed  for  verification  of  information. 
Therefore,  this  final  action  amends  7 
CFR  273.2(c)(5)  to'  add  a  requirement 
that  the  State  agency,  at  a  minimum, 
include  in  the  general  verification 
notice  examples  of  the  types  of 
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documents  the  household  should 
provide  and  an  explanation  of  the 
period  of  time  the  documents  should 
cover. 

Another  commenter  correctly  pointed 
out  that  the  preamble  of  the  interim  rule 
was  incorrect  in  stating  that  current 
regulations  require  that  social  security 
numbers  must  be  verified  prior  to 
certifying  any  applicant  household  for 
benefits.  Current  rules  at  §  273.2(f)(l)(v) 
state  that  the  State  agency  shall  not 
delay  the  certification  for  or  issuance  of 
benefits  to  an  otherwise  eligible 
household  solely  to  verify  die  social 
security  number  (SSN)  of  a  household 
member. 

The  same  commenter  correctly 
identified  an  inconsistency  in  the 
interim  regulation  language  at  7  CFR 
273.2(f)(8)(i)(A)  with  respect  to  the 
requirement  for  verification  where  the 
source  of  a  household’s  income  has 
changed.  The  first  sentence  of  that 
section  correctly  states  that  “the  State 
agency  shall  verify  a  change  in  income 
or  actual  expenses  if  the  source  has 
changed  or  the  amount  has  changed  by 
more  than  $25.”  The  final  sentence 
inadvertently  omits  the  requirement  for 
verification  anytime  the  source  of 
income  changes,  even  if  the  amount  has 
changed  by  $25  or  less.  The  same 
inconsistency  exists  at  7  CFR 
273.2(f){8)(ii).  This  final  action  amends 
7  CFR  273.2(f)(8)(i)(A)  and  (ii)  to  correct 
the  inconsistencies. 

Another  commenter  criticized  the 
interim  rule’s  interpretation  of  section 
311(D)  of  Public  Law  100—435.  Section 
311(D)  provides  that  a  State  agency  may 
not  deny  any  application  for 
participation  solely  because  of  the 
feilure  of  a  person  outside  of  the 
household  to  cooperate  with  a  request 
for  providing  verification.  This 
provision  would  not  apply  when  the 
person  refusing  to  cooperate  would 
otherwise  be  a  household  member  but 
for  the  operation  of  any  of  the 
individual  disqualification  provisions  of 
subsections  (b),  (d),  (e),  (f),  and  (g)  of 
section  6  of  the  Food  Stamp  Act.  These 
subsections  require  disquaUfication  for 
any  person  intentionally  making  a  false 
or  misleading  statement  or  committing 
any  act  which  violates  the  Food  Stamp 
Act  (section  6(b));  any  non-exempt 
person  who  is  physically  and  mentally 
fit  and  is  between  the  ages  of  16  and  60 
who  refuses  to  register  to  work  (section 
6(d));  any  person  who  is  a  student 
enrolled  at  least  half-time  in  an 
institution  of  higher  education  (section 
6(e));  any  person  who  is  not  a  resident 
of  the  United  States,  and  is  not  either  a 
citizen  or  a  lawful  ahen  (section  6(f)); 
and  any  individual  who  receives  SSI 


benefits  in  a  “cash-out”  State  (section 
6(g)). 

When  amending  7  CFR  273.2(d)(1)  to 
incorporate  the  mandate  of  section 
311(D)  of  Public  Law  100-435,  the 
Department  added  two  more  categories 
to  the  list  of  persons  outside  the 
household  who  cause  the  denial  of  an 
application  for  participation  if  they  fail 
to  cooperate  with  a  request  for 
providing  verification.  These  two  new 
categories  were:  Individuals  disquafified 
for  failure  to  provide  an  SSN,  and 
persons  who  fail  to  attest  to  their 
citizenship  or  alien  status. 

The  commenter  who  criticized  this 
provision  felt  that  the  Department  had 
exceeded  its  authority  in  excluding  two 
new  categories  of  non-household 
members  from  the  third-party 
verification  rule. 

The  commenters  correctly  point  out 
that  the  Department  has  broadened  the 
third  party  verification  rule  to  include 
two  additional  categories  of  persons 
who  will  cause  the  denial  of  an 
application  to  participate  if  they  failed 
to  cooperate  with  a  request  to  provide 
verification.  This  was  done  to  make  this 
provision  consistent  with  other 
provisions  in  the  regulations  where 
ineligible  or  disqualified  persons  are,  in 
effect,  deemed  by  program  regulations 
to  be  a  household  memter  for  purposes 
of  determining  eligibility  and  benefit 
levels.  FNS  believes  this  is  appropriate 
as  it  is  consistent  with  the  desire  to 
simplify  program  requirements  that  was 
expressed  by  Congress  in  adopting  the 
Hunger  Prevention  Act  (See,  e.g..  Senate 
Report  No.  100-397,  p.25). 

'The  interim  rule  also  amended 
verification  standards  for  households 
subject  to  monthly  reporting  and 
retrospective  budgeting  (MRRB)  at  7 
CFR  273.21(i)  (1)  and  (3).  Those 
provisions  are  not  being  finalized  in  this 
final  rule,  however,  because  they  have 
been  superseded  by  amendments  made 
in  the  final  rule  on  Monthly  Reporting 
and  Retrospective  Budgeting 
Amendments  and  Mass  Changes, 
published  on  December  4, 1991,  at  56 
FR  63597.  Individuals  with  questions 
about  verification  standards  for  MRRB 
households  should  refer  to  this 
December  4, 1991  final  rule. 

Demonstration  Projects/ Cash-Outs  in 
Other  Benefit  Programs — 7  CFR 
273.9(c)(1)  and  273.10(d)(1) 

In  accordance  with  section  340  of 
Public  Law  100—435,  the  interim  rule 
amended  7  CFR  273.9(c)(1)  to  specify 
that  in-kind  or  vendor  payments  which 
would  normally  be  excluded  as  income  . 
but  are  converted  in  whole,  or  in  part, 
to  a  direct  cash  payment  under  the 
approval  of  a  federally  authorized 


demonstration  project  shall  continue  to 
be  excluded  from  income.  These 
federally  authorized  demonstration 
projects  include  demonstration  projects 
created  by  waiver  of  the  provisions  of 
Federal  law. 

However,  conversion  to  direct  cash 
payment  does  not  change  the  non¬ 
deductibility  of  the  expenses  paid  with 
these  funds.  Accordingly,  in  order  to 
ensure  that  an  excluded  vendor 
payment  which  has  been  converted  to  a 
direct  cash  payment  is  not  excluded 
twice  (once  as  income  and  once  as 
expenses)  the  interim  rule  amended  7 
CFR  273.10(d)(l)(i)  to  specify  that  an 
expense  covered  by  an  excluded  vendor 
payment  which  has  been  converted  to  a 
direct  cash  payment  imder  the  approval 
of  a  federally  authorized  demonstration 
project  remains  non-deductihle  as  a 
household  expense. 

The  Department  received  no 
comments  regarding  these  provisions  of 
the  interim  rule.  Therefore,  this  action 
adopts  the  interim  provisions  as  final 
with  no  changes. 

Reporting  Responsibilities — 7  CFR 
273.12  and  273.21 

Under  section  323  of  Public  Law  100- 
435  and  the  interim  rule.  State  agencies 
are  required  to  provide  a  household,  at 
the  time  of  certification  and 
recertification,  with  a  statement 
describing  the  household’s  reporting 
responsibilities.  Moreover,  State 
agencies  must  provide  all  households 
with  a  toll-free  telephone  number  or  a 
number  where  collect  calls  will  be 
accepted  in  order  for  the  household  to 
reach  an  appropriate  representative  of 
the  State  agency.  The  interim  rule 
amended  7  CFR  273.12(b)(1)  to 
specifically  require  that  the  “change 
report”  form  include  a  statement 
describing  the  household’s  reporting 
responsibilities.  In  addition,  7  CFR 
273.12(b)(1)  w’as  amended  to  specify 
that  the  “change  report”  form  must 
contain  the  number  of  the  food  stamp 
office  and  a  toll-fi^  number  or  a 
number  where  collect  calls  will  be 
accepted.  (Reporting  requirements 
remained  unchanged  for  households 
subject  to  MRRB  provisions  of  7  CFR 
273.21.) 

The  interim  rule  also  amended  the 
provisions  relative  to  the  Notice  of 
Eligibility,  the  Notice  of  Denial,  the 
Notice  of  Adverse  Action,  and  the 
requirements  for  bilingual  notices.  The 
regulations  at  7  CFR  272.4(b)(3)(ii)(B),  7 
CFR  273.10(g)(l)(i)(A).  7  CFR 
273.10(g)(l)(ii)  and  7  CFR  273.13(a)(2), 
respectively,  were  amended  to  specify 
that  these  notices  must  also  include 
either  a  toll-fi-ee  number  or  a  number 
where  collect  calls  will  be  accepted  for 


Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Rules  and  Regulations  16095 


households  living  outside  the  local 
calling  area. 

The  Department  received  one 
comment  on  these  provisions  of  the 
interim  rule.  The  commenter  pointed 
out  that  the  legislative  intent  of  the  toll- 
free  or  collect  telephone  number  was  to 
increase  households’  access  to  the  State 
agency  in  order  to  obtain  information  or 
report  changes.  The  commenter  felt  this 
statement  of  purpose  should  be 
incorporated  into  the  rule  itself  to  help 
guide  State  agencies’  implementation 
efforts. 

The  Department  believes  including  a 
statement  of  purpose  in  7  CFR  273.12(b) 
is  unnecessary.  Congress  was  clear  that 
its  intent  in  passing  the  Hunger 
Prevention  Act  was  to  make  it  easier  for 
eligible  households  to  apply  and  obtain 
benefits  (Senate  Report  No.  100-397, 
p.25).  On  its  face,  the  implementation  of 
this  provision  demonstrates  its  purpose 
without  additional  explanation.  The 
interim  provisions  are  adopted  as  final 
without  change. 

Special  Provisions  for  Farm 
Households— 7  CFR  273.8,  273.11,  and 
273.21 

Pursuant  to  two  provisions  of  Public 
Law  100-435,  the  interim  rule  amended 
Program  regulations  to  extend  eligibility 
to  farm  households  which  are  in  need 
of  program  assistance.  Section  341  of 
Public  Law  100-435  specified  that  self- 
employed  farm  households  which  are 
subject  to  MRRB  have  the  option  to 
annualize  their  self-employment  income 
and  expenses  over  a  12-month  period. 
This  provision  was  implemented  in  the 
interim  rule  by  amending  7  CFR 
273.21(f)(2)(i)  and  273.11. 

Section  342  of  Public  Law  100—435 
affected  farm  households  which  quit 
farming.  Accordingly,  7  CFR  273.8(e)(5) 
was  amended  by  the  interim  rule  to 
specify  that  property  essential  to  self- 
employment  of  a  household  member 
engaged  in  farming  is  excluded  as  a 
resource  for  one  year  from  the  date  the 
household  member  terminates  self- 
emplojmient  from  farming.  A 
conforming  amendment  to  7  CFR 
273.8(h)(l)(i)  specified  that  any  licensed 
vehicle  which  had  been  used  over  50 
percent  of  the  time  in  the  self- 
employment  of  a  household  member 
engaged  in  farming  continues  to  be 
excluded  as  a  resource  for  one  year  from 
the  date  the  household  member 
terminates  his/her  self-employment 
from  farming. 

The  Department  received  only  one 
comment  on  the  interim  rule  which 
supported  the  one-year  extension  of  the 
above  exclusion.  Therefore,  this  action 
adopts  the  interim  provisions  as  final 
without  change. 


Implementation — 7  CFR  272.1(g) 

Under  the  interim  rule,  the  provisions 
addressed  in  this  final  rule  were 
retroactively  implemented  effective  July 
1, 1989.  The  Department  received 
several  comments  complaining  about 
the  short  implementation  time  for  the 
interim  rule.  While  we  sympathize 
about  the  short  lead  time  given  to  State 
agencies  to  implement  the  interim  rule, 
the  Department  had  no  discretion  in  this 
matter  and  had  to  implement  the  time 
frames  mandated  by  Public  Law  100- 
435. 

The  provisions  of  this  final  action 
which  adopt  as  final  without  change 
provisions  of  the  interim  rule  or  modify 
a  provision  of  the  interim  rule  for  clarity 
only  are  retroactively  effective  to  July  1, 
1989.  The  clarifications  do  not  represent 
any  change  in  policy  and,  thus,  do  not 
require  any  special  implementation 
efforts  by  State  agencies. 

The  provisions  of  this  final  action 
which  require  the  alteration  of  State 
procedures,  are  to  be  effective  May  6, 
1994.  State  agencies  must  complete 
implementation  efforts  of  new 
provisions  no  later  them  September  5, 
1994. 

Any  variance  resulting  from  the 
implementation  of  the  provisions  of  this 
amendment  shall  be  excluded  from 
quality  control  error  analysis  for  120 
days  from  the  required  implementation 
date  in  accordance  with  7  CFR 
275.12(d)(2)(vii). 

List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procedure.  Food  stamps.  Grants 
programs-social  programs. 

7  CFR  Part  272 

Alaska,  Civil  rights,  Food  stamps. 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food  stamps. 
Fraud,  Grant  programs-social  programs. 
Penalties,  Records,  Reporting  and 
recordkeeping  requirements,  Social 
security.  Students. 

7  CFR  Part  277 

Food  stamps.  Government 
procedures.  Grant  prognims-social 
programs.  Investigations,  Records, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  7  CFR  parts  271,  272, 
273,  and  277  are  amended  as  follows: 


1.  The  authority  citation  of  parts  271, 
272,  273,  and  277  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  2011-2032. 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

§271.2  [Amended] 

2.  The  amendment  to  7  CFR  271.2,  as 
published  at  54  FR  24527,  June  7, 1989, 
which  amended  the  definition  of  Elderly 
or  Disabled  Member  hy  adding  a  new 
paragraph  (11)  is  adopted  final  with  the 
following  changes: 

a.  Paragraph  (11)  is  amended  by 
adding  the  words  “a  recipient  of’  before 
the  words  “disability  related  medical 
assistance”,  and  before  the  words 
“disability-based  State  general 
assistance”.  Paragraph  (11)  is  also 
amended  by  removing  the  word  “those” 
after  the  words  “eligibility  to  receive”, 
and  replacing  it  with  the  words  “any  of 
these”.  Paragraph  (11)  is  further 
amended  by  adding  the  words 
“established  by  the  State  agency”  before 
the  words  “which  are  at  least  as 
stringent  as  those”  Paragraph  (11)  is  also 
amended  by  adding  the  words  “(as  set 
forth  at  20  CFR  part  416,  subpart  I, 
Determining  Disability  and  Blindness  as 
defined  in  Title  XVI)”  to  the  end  of  the 
paragraph. 

§271.8  [Amended] 

3.  The  amendment  to  7  CFR  271.8,  as 
published  at  54  FR  24527,  June  7, 1989, 
to  add  an  OMB  Control  Number  for 

§  272.5,  paragraph  (c),  is  adopted  final. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

4.  The  amendment  to  7  CFR  272.1,  as 
published  at  54  FR  24527,  June  7, 1989, 
to  add  paragraph  (g)(110)  is  adopted 
final. 

5.  In  §  272.1,  a  new  paragraph  (g)(132) 
is  added  to  read  as  follows: 

§  272.1  General  terms  and  conditions. 
***** 

(g)  Implementation.  *  *  * 

(132)  Amendment  No.  316.  The 
provisions  of  this  final  rule  that  amend 
7  CFR  273.2(b)(3),  273.2(c)(5), 

273.2(f)(8)  (i)(A)  and  (ii),  and  paragraph 
(11)  of  the  “Elderly  or  disabled 
member”  definition  in  7  CFR  271.2  are 
effective  as  of  May  6, 1994.  The  State 
agency  shall  implement  the  provisions 
not  later  than  September  5, 1994  for  all 
households  newly  applying  for  Program 
benefits  on  or  after  such  implementation 
date.  The  cvurent  caseload  shall  be 
converted  to  these  provisions  at 
household  request,  at  the  time  of 
recertification,  or  when  the  case  is  next 
reviewed,  whichever  occurs  first,  and 
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the  State  agency  must  provide  restored 
benefits  back  to  the  required 
implementation  date.  If  for  any  reason  a 
State  agency  fails  to  implement  on  the 
required  implementation  date,  restored 
benefits  shall  be  provided,  if 
appropriate,  back  to  the  required 
implementation  date  or  the  date  of 
application  whichever  is  later.  Any 
variances  resulting  from 
implementation  of  the  provisions  of  this 
amendment  shall  be  excluded  from 
error  analysis  for  90  days  from  this 
required  implementation  date  in 
accordance  with  7  CFR  275.12{d)(2)(vii). 

§  272J2  [Amended] 

6.  The  amendment  to  7  CFR  272.2,  as 
published  at  54  FR  24527,  June  7, 1989, 
which  added  text  to  the  seventh 
sentence  of  paragraph  (a)(2),  and  a  new 
paragraph  (d)(l)(ix)  is  adopted  fined. 

§272.4  [Amended] 

7.  The  amendment  to  7  CFR  272.4,  as 
published  at  54  FR  24527,  June  7, 1989, 
which  amended  pairagraph  (b)(3)(ii)(B), 
added  a  sentence  to  peiragraph  (d)(l)(i), 
redesignated  paragraph  (d)(2)  as 
paragraph  (d)(3),  and  added  a  new 
paragraph  (d)(2)  is  adopted  final. 

§272.5  [Amended] 

8.  The  amendment  to  7  CFR  272.5, 
published  at  54  FR  24527,  to  revise 
paragraph  (c)  in  its  entirety  is  adopted 
final. 

PART  27»— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

9.  The  amendment  to  7  CFR  273.2, 
published  at  54  FR  24528,  June  7, 1989, 
which  revised  paragraph  (b)  in  its 
entirety,  redesignated  paragraph  (c)(5) 
as  paragraph  (c)(6)  and  added  a  new 
paragraph  (c)(5),  added  two  new 
sentences  to  the  end  of  paragraph  (d)(1), 
revised  the  fourth  sentence  of  paragraph 

(e) (2),  added  a  new  paragraph 

(f) (l)(viii)(A)(6),  revised  paragraphs 
(f)(5)(i).  (0(8)(i)(A)  and  (0(8)(ii)  in  their 
entirety,  revised  the  first  two  sentences 
of  paragraph  (f)(8)(i)(C),  amended  the 
last  sentence  of  paragraph  (g)(2),  revised 
the  first  sentence  of  paragraph 
(h)(l)(i)(C),  revised  the  first  and  last 
sentences  of  paragraph  (j)  introductory 
text,  removed  the  first  two  sentences  of 
paragraph  (j)(l)(i)  and  added  three  new 
sentences  in  their  place,  and  added  a 
new  paragraph  (j)(l)(v)  is  adopted  final 
with  the  following  changes: 

a.  The  second  sentence  of  paragraph 
(b)(3)  is  amended  by  removing  the  word 
“and”  after  the  words  “understandable 
to  applicants”  and  replacing  it  with  a 
comma,  and  adding  after  the  phrase 
“easy  to  use”  the  words  “,  and,  for 
multi-program  applications,  clear 


enough  to  afford  applicants  the  option 
of  answering  only  those  questions 
relevant  to  Ae  program  or  programs  for 
which  they  are  applying”. 

b.  The  last  sentence  in  paragraph 
(f)(8)(i)(A)  is  amended  by  removing  the 
comma  after  the  words  “The  State 
agency  shall  not  verify  income”  and 
adding  after  that  the  words  “if  the 
source  has  not  changed  and  if  the 
amount  is  unchang^  or  has  changed  by 
$25  or  less,  unless  the  information  is 
incomplete,  inaccurate,  inconsistent  or 
outdated.  The  State  agency  shall  also 
not  verify”.  Paragraph  (f)(8)(ii)  is 
amended  by  removing  the  comma  after 
the  words  “the  State  agency  shall  not 
verify  changes  in  income”  and  adding 
after  that  the  words  “if  the  source  has 
not  changed  and  if  the  amoimt  has 
changed  by  $25  or  less,  unless  the 
information  is  incomplete,  inaccurate, 
inconsistent  or  outdated.  The  State 
agency  shall  also  not  verify”. 

c.  Paragraph  (c)(5)  is  amended  by 
adding  one  sentence  to  the  end  of  the 
paragraph  to  read  as  follows; 

§  273.2  Application  processing. 
***** 

(c)  Filing  an  Application  *  *  * 

(5)  *  *  •  At  a  minimum,  the  notice 
shall  contain  examples  of  the  types  of 
documents  the  household  should 
provide  and  explain  the  period  of  time 
the  documents  should  cover. 


§  273.8  [Amended] 

10.  The  amendment  to  7  CFR  273.8, 
published  at  54  FR  24529,  Jime  7, 1989, 
which  amended  paragraphs  (e)(5)  and 
(h)(l)(i)  is  adopted  final. 

§  273.9  [Amended] 

11.  The  amendment  to  7  CFR  273.9, 
published  at  54  FR  24529,  June  7, 1989, 
which  added  a  new  sentence  to 
paragraph  (c)(1)  is  adopted  final. 

§273.10  [Amended] 

12.  The  amendment  to  7  CFR  273.10, 
published  at  54  FR  24529,  June  7, 1989, 
which  added  a  new  sentence  to 
paragraph  (d)(l)(i),  amended  the  fourth 
sentence  of  paragraph  (g)(l)(i)(A),  and 
amended  the  first  sentence  of  paragraph 

(g)(l)(ii)  is  adopted  final. 

§273.11  [Amended] 

13.  The  amendment  to  7  CFR  273.11, 
published  at  54  FR  24530,  June  7, 1989, 
which  added  a  new  paragraph  (a)(l)(v) 
is  adopted  final. 

§273.12  [Amended] 

14.  The  amendment  to  7  CFR  273.12, 
published  at  54  FR  24530,  June  7, 1989, 
which  amended  paragraphs  (b)(l)(ii) 
and  (b)(l)(iii),  and  added  new 


paragraphs  (b)(l)(iv)  and  (b)(l)(v)  is 
adopted  final. 

§273.13  [Amended] 

15.  The  amendment  to  7  CFR 
273.13(a)(2),  published  at  54  FR  24530, 
June  7, 1989,  is  adopted  final. 

§  273.21  [Amended] 

16.  The  amendment  to  7  CFR  273.21 
published  at  54  FR  24530,  June  7, 1989 
which  revised  the  introductory  text  of 
paragraph  (c)  and  paragraph  (c)(5), 
added  a  new  sentence  to  Ae  end  of 
paragraph  (f)(2)(i),  redesignated 
paragraph  (h)(3)(iii)  as  paragraph  (h)(4), 
amended  newly  redesignated  paragraph 

(h)(4),  amended  paragraph  (j)(3)(iii)(B)  is 
adopted  final. 

PART  277— PAYMENTS  OF  CERTAIN 
ADMINISTRATIVE  COSTS  OF  STATE 
AGENCIES 

§277.4  [Amended] 

17.  The  amendment  to  7  CFR  277.4, 
published  at  54  FR  24531,  June  7, 1989, 
which  added  a  new  paragraph  (f)  is 
adopted  final  with  the  following 
changes: 

a.  Paragraph  (f)  is  amended  by 
removing  the  word  “the”  after  Ae 
words  “persons  working  with”  and 
replacing  it  with  the  words  “volunteer 
or  nonprofit.” 

Appendix  A  to  Part  277 — [Amended] 

18.  The  amendment  to  Appendix  A, 
published  at  54  FR  24531,  June  7, 1989, 
which  removed  paragraph  C.(14)  is 
adopted  final. 

Dated:  March  24, 1994. 

William  E.  Ludwig, 

Administrator. 

[FR  Doc.  94-8063  Filed  4-5-94;  8:45  am) 
BILLING  CODE  341»-30-U 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  268 
[Docket  No.  R-0797] 

Rules  Regarding  Equal  Opportunity 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (the  Board)  has 
revised  and  reissued  its  Rules  Regarding 
Equal  Opportunity  (Rules)  to  conform 
those  Rules  as  closely  as  possible  to  the 
Equal  Employment  Opportunity 
Commission’s  (the  Commission’s) 
complaint  processing  regulation  for 
federal  employers,  “Federal  Sector 
Equal  Employment  Opportunity”, 
which  became  effective  October  1, 1992. 
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EFFECTIVE  DATE:  May  6, 1994. 

FOR  FURTHER  IfffORMATiON  CONTACT: 
Stephen  L.  Sidliano,  Special  Assistant 
to  the  General  Counsel  for 
Administrative  Law  (202/452-3920),  or 
J.  Mills  Williams.  Senior  Attorney  (202/ 
452-3701),  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets 
NW.,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  These 
Rules  are  hereby  issued  as  a  final  rule. 
The  Board  issu^  these  Rules  as  an 
interim  rule,  with  request  for  public 
comments,  on  February  18, 1993.  This 
final  rule  deviates  fi-om  the  interim  rule 
in  only  a  few  particulars,  based  upon 
recommendations  received  firom  the 
Commission  and  from  interested 
members  of  the  Board’s  staff. 

With  regard  to  laws  respecting 
discrimination  in  employment,  the 
Board  as  a  matter  of  policy  has  long 
recognized  that  it  should  afford  to  its 
employees,  applicants  for  employment, 
and  others  the  same  substantive  and 
procedural  rights  that  are  enjoyed  by 
persons  in  their  dealings  with  other 
government  agencies.  Pursuant  to  this 
policy,  part  268  has  been  revised  by  the 
Board  after  the  issuance  by  the 
Commission  of  its  federal  sector 
complaint  processing  regulations  (29 
CFR  part  1614)  which  became  effective 
on  October  1, 1992.  A  new  part  268  was 
issued  by  the  Board  as  an  interim  rule 
effective  February  18, 1993;  (58  FR 
9517,  February  22, 1993)  and  is  now 
issued  as  a  final  rule  with  revisions 
following  receipt  and  consideration  of 
public  comments. 

Consistent  with  the  Commission’s 
new  regulations,  this  final  rule 
addresses  matters  of  the  kind  addressed 
by  Title  VII  of  the  Civil  Rights  Act  of 
1964,  as  amended  (42  U.S.C.  2000e  et 
seq.),  the  Rehabilitation  Act,  as 
amended  (29  U.S.C.  791),  the  Age 
Discrimination  in  Employment  Act,  as 
amended  (29  U.S.C  621  et  seq.)  and  the 
Equal  Pay  Act  (29  U.S.C.  206(d)). 
Subpart  G  (Prohibition  Against 
Discrimination  In  Board  Programs  And 
Activities  Because  Of  A  Physical  Or 
Mental  Handicap)  of  the  interim  rule 
has  also  been  revised  consistent  with 
recent  revisions  to  section  504  of  the 
Rehabilitation  Act,  as  amended  (29 
U.S.C.  794). 

Summary  of  Comments 

The  CcMnmissicm  and  one  commenter 
recommended  that  the  terms 
“handicap”  and  “handicapped”  should 


be  replaced  with  “disability”  or 
“disabled”  throughout  the  Rules.  The 
Rehabilitation  Act  Amendments  of  1992 
substituted  the  term  “disability”  for  the 
term  “handicap”  throughout  the 
Rehabilitation  Act  (Section  102(f),  Pub. 

L.  102-569).  It  is  the  Board’s  intention 
to  update  the  language  of  its  Rules  to 
conform  to  the  1992  amendment  with 
whatever  updates  are  made  by  the 
Commission.  Although  such  revisions 
have  not  yet  been  incorporated  in  the 
Commission’s  regulations  (29  CFR  part 
1614),  in  light  of  the  Commission’s 
specific  recommendations,  the  Board 
has  substituted  appropriate  language 
throughout  the  Rules  as  set  forth  above. 

One  commenter  took  exception  to  the 
deletion  of  section  703  (Self  evaluation) 
of  the  prior  Rules,  which  was  in  effect 
prior  to  February  18, 1993.  Section  703 
had  required  the  Board  to  evaluate  its 
then  current  policies  and  practices,  and 
to  make  necessary  modifications, 
regarding  the  upgrade  of  its  fecilities  to 
conform  to  the  standards  of  Section  504 
of  the  Rehabilitation  Act.  The  time 
limits  stated  in  section  703  have  passed. 
The  Board  has  conducted  the  required 
survey  of  its  facilities,  and  the  Board  has 
been  implem^ting  appropriate 
modifications  to  its  families.  Therefore, 
the  Board  believes  that  section  703  has 
become  moot.  The  Board  believes  that 
this  is  a  technical  deletion  that  does  not 
affect  the  Board’s  strong  and  continuing 
commitment  to  equal  opportunity  and 
equal  access  for  individuals  with  a 
disability. 

The  Commissicm  suggested  merging 
§  268.102(u)  into  §  268.102(t)  of  the 
Rules,  so  that  both  paragraphs  relate  to 
sections  501  and  504  of  the 
Rehabilitation  Act.  The  Board  has 
adopted  this  suggestion.  The 
Commission  also  suggested  that  the 
Board  amend  the  definiticm  of 
“individual  with  a  disability”  to 
exclude  horn  the  definition  alcoholics 
and  individuals  with  current  infectious 
diseases.  With  the  assistemce  of  the 
Commission’s  staff,  the  Board  has 
inserted  language  in  §  268.303  which 
provides  that  alcoholics  will  be  held  to 
the  same  performance  and  conduct 
standards  that  all  other  Board 
employees  must  satisfy,  following  the 
Commission’s  regulations  regarding 
holding  alcoholics  to  the  same 
performance  and  conduct  standards  to 
which  an  employer  holds  its  other 
employees.  29  CFR  1630.16(b).  In 
addition,  language  has  been  inserted  to 
prevent  p>ersons  with  infef:tious  diseases 
hom  working  in  the  Board’s  food 
handling  area,  following  the 
Commission’s  regulations  regarding 
infectious  and  communicable  diseases 


for  food  handling  jobs.  29  CFR 
1630.16(e). 

The  Commission  suggested  that 
adoption  of  part  268  by  the  Board  is 
unnecessary  in  light  of  the 
Commission’s  Government-wide 
complaint  processing  procedures.  29 
CFR  part  1614.  The  Board  believes, 
however,  based  on  specific  provisions  of 
the  Federal  Reserve  Act  and  established 
precedent,  that  adoption  of  part  268  is 
necessary  to  authorize  and  insure  the 
Board’s  compliance  with  the  important 
national  policies  set  forth  in  the  Equed 
Employment  Opportunity  Act  and  the 
other  laws  cited  above.  The  Board  will 
continue  to  work  closely  with  the 
Commission  to  insure  effective 
implementation  of  these  Rules 
consistent  with  those  laws  and  the 
policies  of  the  Commission. 

Finally,  one  commenter  expressed  a 
concern  regarding  the  organizational 
placement  and  reporting  relationship  of 
the  EEO  Programs  Officer.  Qting  the 
Commission’s  Federal  Sector  Equal 
Employment  Opportunity  regulations 
(29  CFR  1614.102(b)(3)),  the  commenter 
proposed  that  the  EEO  Programs  Officer 
report  to  the  Chairman  of  the  Board  of 
Governors.  The  Commission  addressed 
this  matter  in  the  preamble  to  its 
regulations  and  stated  “M(»eover, 

§  1614.607  permits  [the  agency  head]  to 
delegate  that  authority.  Ultimate 
responsibility  would  remain,  though, 
with  the  higher  officiaL”  57  FR  12642, 
April  10, 1992.  The  Board  believes  that 
the  EEO  Programs  Officer’s  reporting 
relationship  is  appropriate  and  is 
consistent  v/ith  the  Commission’s 
approach.  In  this  connection,  the 
Board’s  Rule  provides  that  the  EEO 
Programs  Officer,  who  reports  to  the 
Staff  Director  for  Management  and 
whose  title  has  been  changed  to  "EEO 
Programs  Director”  as  reflected  in  this 
Final  Rule,  may  "advise  and  consult 
with  the  Chairman  of  the  Board  of 
Governors*  *  *”§ 268.103(c)(2). 

Other  Revisions  to  Interim  Rule 

Additional,  minor  modifications  have 
been  made  in  the  final  rule  based  on 
comments  received  from  Board  staff. 
These  modifications  are  not  substantive: 

(1)  The  third  sentence  in 

§  268.103(c)(ll)  has  been  re-written  to 
reflect  actual  practice  concerning  the 
EEO  Programs  Director’s  contracting 
authority: 

(2)  A  new  paragraph  (d)  has  been 
added  to  §  268.202  stating  that  section 
501  of  the  Rehabilitation  Act  is  covered 
by  these  Rules,  which  caused 
paragraphs  (d)  and  (e)  to  be  renumbered 
as  paragraphs  (e)  and  (f); 

(3)  Sections  268.202(e)(13), 
268.205(c),  268  204(b)  and  268.604(b) 


f 
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were  modified  to  clarify  existing 
language  in  the  interim  rule; 

(4)  Section  268.204(f)  was  modified  to 
make  it  clear  that  the  Board  will 
develop  and  use  alternative  dispute 
resolution  procedures; 

(5)  Section  268.206(a)(7)  was 
modified  to  provide  that  the  Staff 
Director  for  Management  or  the  General 
Counsel,  or  their  designees,  should 
consult  with  the  EEO  Programs  Director 
before  issuing  the  certification  as 
provided  for  in  subparagraph  (7); 

(6)  Because  of  the  strict  time  limits 
governing  the  issuance  of  a  final 
decision,  §§  268.209(a)  and  268.709(k) 
have  been  modified  to  provide  that  the 
Governors  will  have  only  3  business 
days  (formerly  7  calendar  days)  to  ask 
that  a  matter  be  brought  to  the  full 
Board  for  final  decision  rather  than  be 
resolved  by  the  Board's  delegee;  and 

(7)  Section  268.304(b)(3)  was 
modified  so  that  it  now  provides  that 
the  Board  will  prefer  only  U.S.  citizens 
over  equally  qualified  noncitizens  in 
hiring.  This  was  done  to  insure 
compliance  with  the  Immigration 
Reform  and  Control  Act,  as  amended. 

These  rules  are  hereby  issued  as  the 
Board’s  final  rule  and  this  final  rule 
shall  be  made  effective  30  days  from 
publication.  5  U.S.C.  553(d)(3). 

List  of  Subjects  in  12  CFR  Part  268 

Administrative  practice  and 
procedure.  Age,  Americans  with 
disabilities.  Civil  rights.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Federal  Reserve 
System,  Government  employees. 
Religious  discrimination.  Sex 
discrimination.  Wages. 

For  the  reasons  set  out  in  the 
preamble,  chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  by 
revising  12  CFR  part  268  to  read  as 
follows: 

PART  26a-RULES  REGARDING 
EQUAL  OPPORTUNITY 

Subpart  A— General  Provisions  and 
Administration 

Sec. 

268.101  Authority,  purpose  and  scope. 

268.102  Definitions. 

268.103  Equal  employment  designations. 

Subpart  B — Board  Program  To  Promote 
Equal  Opportunity 

268.201  General  policy  for  equal 
opportunity. 

268.202  Board  program  for  equal 
employment  opportunity. 

268.203  Complaints  of  discrimination 
covered  under  this  part. 

268.204  Pre-complaint  processing. 

268.205  Individual  complaints. 

268.206  Dismissals  of  complaints. 


268.207  Investigation  of  complaints. 

268.208  Hearings. 

268.209  Final  decisions. 

Subpart  C — Provisions  Applicable  to 
Particular  Complaints 

268.301  Age  Discrimination  in  Employment 
Act. 

268.302  Equal  Pay  Act. 

268.303  Rehabilitation  Act. 

268.304  Employment  of  noncitizens. 

268.305  Class  complaints. 

Subpart  D — Review  by  the  Equal 
Employment  Opportunity  Commission 

268.401  Review  by  the  Equal  Employment 
Opportunity  Commission. 

268.402  Time  limits  for  review  by  the  Equal 
Employment  Opportunity  Commission. 

268.403  How  to  seek  review. 

268.404  Procedure  on  review. 

268.405  Decisions  on  review. 

268.406  Reconsideration. 

Subpart  E— Remedies,  Enforcement  and 
Civil  Actions 

268.501  Remedies  and  relief. 

268.502  Compliance  with  EEOC  decisions. 

268.503  Enforcement  of  EEOC  decisions. 

268.504  Compliance  with  settlement 
agreements  and  final  decisions. 

268.505  Civil  action:  Title  VII,  Age 
Discrimination  in  Employment  Act  and 
Rehabilitation  Act. 

268.506  Civil  action:  Equal  Pay  Act. 

268.507  Effect  of  filing  a  civil  action. 

Subpart  F — Matters  of  General  Applicability 

268.601  EEO  group  statistics. 

268.602  Reports  to  the  Equal  Employment 
Opportunity  Commission. 

268.603  Voluntary  settlement  attempts. 

268.604  Filing  and  computation  of  time. 

268.605  Representation  and  official  time. 

268.606  Joint  processing  and  consolidation 
of  complaints. 

Subpart  G— Prohibition  Against 
Discrimination  In  Board  Programs  and 
Activities  Because  of  a  Physical  or  Mental 
Disability 

268.701  Purpose  and  application. 

268.702  Notice. 

268.703  Prohibition  against  discrimination. 

268.704  Employment. 

268.705  Program  accessibility: 
Discrimination  prohibited. 

268.706  Program  accessibility:  Existing 
facilities. 

268.707  Program  accessibility:  New 
construction  and  alterations. 

268.708  Communications. 

268.709  Compliance  procedures. 

Authority:  12  U.S.C.  244  and  248(i),  (k) 
and  (1). 

Subpart  A — General  Provisions  and 
Administration 

§  268.1 01  Authority,  purpose  and  scope. 

(a)  Authority.  The  regulations  in  this 
part  (12  CFR  part  268)  are  issued  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  under  the  authority  of 
sections  10(4)  and  ll(i),  (k)  and  (1)  of  the 


Federal  Reserve  Act  (partially  codified 
in  12  U.S.C.  244  and  248(i),  (k)  and  (1)). 

(b)  Purpose  and  scope.  This  part  sets 
forth  the  Board’s  policy,  program  and 
procedures  for  providing  equal 
opportunity  to  Board  employees  and 
applicants  for  employment  without 
regard  to  race,  color,  religion,  sex, 
national  origin,  age,  or  physical  or 
mental  disability.  It  also  sets  forth  the 
Board’s  policy,  program  and  procedures 
for  prohibiting  discrimination  on  the 
basis  of  physical  or  mental  disability  in 
programs  and  activities  conducted  by 
the  Board.  It  also  specifies  the 
circumstances  under  which  the  Board 
will  hire  or  decline  to  hire  persons  who 
are  not  citizens  of  the  United  States, 
consistent  with  the  Board’s  operational 
needs,  the  requirements  and 
prohibitions  of  the  Immigration  Reform 
and  Control  Act  of  1986,  as  amended, 
and  other  applicable  law. 

§268.102  Definitions. 

The  definitions  contained  in  this 
section  shall  have  the  following 
meanings  throughout  this  part  unless 
otherwise  stated. 

(a)  ADEA  means  the  Age 
Discrimination  In  Employment  Act  (29 
U.S.C.  621  et  seq.). 

(b)  Agent  of  the  class  means  a  class 
member  who  acts  for  the  class  during 
the  processing  of  the  class  complaint 
under  §  268.305  of  this  part. 

(c)  Agreement  of  resolution  means  the 
agreement  referred  to  in  §  268.305(f)(3) 
of  this  part. 

(d)  Auxiliary  aids  as  used  in  subpart 
G  of  this  part  means  services  or  devices 
that  enable  persons  with  impaired 
sensory,  manual,  or  speaking  skills  to 
have  an  equal  opportunity  to  participate 
in,  and  enjoy  the  benefits  of,  programs 
or  activities  conducted  by  the  Board. 

For  example,  auxiliary  aids  useful  for 
persons  with  impaired  vision  include 
readers,  Braille  materials,  audio 
recordings,  telecommunication  devices 
and  other  similar  services  and  devices. 
Auxiliary  aids  useful  for  persons  with 
impaired  hearing  include  telephone 
handset  amplifiers,  telephones 
compatible  with  hearing  aids, 
telecommunication  devices  for  deaf 
persons  (TDD’s),  interpreters,  note 
takers,  written  materials,  and  other 
similar  services  and  devices. 

(e)  Board  means  the  Board  of 
Governors  of  the  Federal  Reserve 
System. 

(f)  Class  as  used  in  §  268.305  of  this 
part  means  a  group  of  Board  employees, 
former  employees  or  applicants  for 
employment  who  allegedly  have  been  or 
are  being  adversely  affected  by  a 
personnel  policy  or  practice  of  the 
Board  that  discriminates  against  the 
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group  on  the  basis  of  their  race,  color, 
religion,  sex,  national  origin,  age  or 
disabiUty. 

tg)  Class  complaint  means  a  written 
complaint  of  discrimination  filed  on 
behalf  of  a  class  by  the  agent  of  the  class 
allegiM  that: 

(1)  The  class  is  so  numerous  that  a 
consolidated  complaint  of  the  members 
of  the  class  is  impractical; 

(2)  There  are  questions  of  fact 
common  to  the  class; 

(3)  The  claims  of  the  agent  of  the  class 
are  typical  of  the  claims  of  the  class;  and 

(4)  The  agent  of  the  class,  or,  if 
represented,  the  representative,  will 
fairly  and  adequately  protect  the 
interests  of  the  class. 

(h)  Commission  means  the  Equal 
Employment  Opp>ortunity  Commission. 

(i)  Complainant  means  an  aggrieved 
person  who  files  an  individual 
complaint  pursuant  to  §  268.205  of  this 
part,  except  that  complainant  shall 
mean  a  complainant,  agent  of  the  class 
or  individual  class  claimant  for 
purposes  of  §§  268.209, 268.402  through 
268.406  and  subparts  E  and  F  of  this 
part. 

(j)  Complete  complaint  as  used  in 
subpart  G  of  this  part  means  a  vnritten 
statement  that  contains  the 
complainant’s  name  and  address  and 
describes  the  Board’s  alleged 
discriminatory  actions  in  sufficient 
detail  to  inform  the  Board  of  the  nature 
and  date  of  the  alleged  violation.  It  shall 
be  signed  by  the  complainant  or  by 
sonreone  authcMrized  to  do  so  on  his  or 
h^  b^all  Complaints  filed  on  behalf  of 
classes  or  third  parties  shall  describe  or 
identify  (by  name,  if  possible)  the 
alleged  victims  of  discriminaticm. 

(k)  EEOC  decision  means  the  written 
decision  issued  by  the  Commission’s 
Office  of  Federal  Operations  as 
described  in  §  268.405  of  this  part. 

(l)  Facility  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads, 
walks,  parking  lots,  rolling  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

(m)  Filial  decision  means  the  Board’s 
decision  described  in  §  268.209  of  this 
part 

(n)  Has  a  record  of  such  an 
impairment  means  ^s  a  history  of,  or 
has  been  classified  (or  misclassified]  as 
having,  a  physical  or  mental  impairment 
that  substantially  limits  one  or  more 
major  life  activities. 

(o)  Individual  with  a  disability  means 
a  person  who: 

(1)  Has  a  physical  or  mental 
impairment  which  substantially  limits 
one  or  more  of  such  person’s  major  life 
activities; 

(2)  Has  a  record  of  such  an 
impairment,  or 


(3)  Is  regarded  as  having  such  an 
impairment;  and 

(4)  Shall  not  include  an  individual,  a 
Board  employee  or  applicant  for 
employment,  impaired  while  under  the 
influence  of  ille^  drugs,  an  individual 
disabled  by  alcoholism,  or  an  individual 
with  an  infectious  or  communicable 
disease,  as  further  defined  in 

§  268.303(g)  of  this  part. 

(p)  Investigator  means  an  investigative 

officer  or  complaint  examiner  selected 
or  appointed  pursuant  to  • 

§§  268.103(cKll)  and  268.305(e)(3)  of 
this  part. 

(q)  Is  regarded  as  having  an 
impairment  means: 

(1)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  majcNT  life  activities  but  is  treated 
by  the  Board  as  constituting  such  a 
limitation; 

(2)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment:  or 

(3)  Has  none  of  the  impairments 
defined  in  §  268.102(s)  of  this  part,  but 
is  treated  by  the  Board  as  having  such 
an  impairment. 

(r)  Major  life  activities  means 
functions,  sindi  as  ceuring  for  one’s  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning  and  working. 

(s)  Physical  or  mental  impairment 
means: 

(1)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological,  musculoskeletal,  special 
sense  organs,  respiratory  (including 
speech  organs),  cardiovascular, 
reproductive,  digestive,  genitourinary, 
hemic  and  lymphatic,  sldn,  and 
endocrine;  or 

(2)  Any  mental  or  psychological 
disorder,  such  as  ment^  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities. 

(t)  Qualified  individual  with  a 
disability  means: 

(1)  With  respect  to  a  Board  program 
or  activity  under  which  a  person  is 
required  to  perform  services  or  to 
achieve  a  level  of  accomplishment,  an 
individual  with  a  disability  who  meets 
the  essential  eligibility  requirements 
and  who  can  achieve  the  purpose  of  the 
program  or  activity  without 
modifications  in  the  program  or  activity 
that  the  Board  can  determine  on  the 
basis  of  a  written  recwd  would  result  in 
a  fundamental  alteration  in  its  nature; 

(2)  With  respect  to  any  other  program 
or  activity,  an  individud  with  a 


disability  who  meets  the  essential 
eligibility  requirements  for  participation 
in,  or  receipt  of  benefits  from,  that 
program  or  activity;  or 

(з)  With  respect  to  emplo)Tuent,  an 
individual  with  a  disability  who,  with 
or  without  reasonable  accommodation, 
can  perform  the  essential  functions  of 
the  position  in  question  without 
endangering  the  health  and  safety  of  the 
individual  or  others,  and  who  meets  the 
experience  or  education  requirements 
(which  may  include  passing  a  written 
test)  of  the  position  in  question. 

(и)  Title  VII  means  Title  Vn  of  the 
Civil  Rights  Act  (42  U.S.C.  2000e  et 
seq.). 

§  268.1 03  Equal  employment  designations. 

(a)  Administrative  Governor.  The 
Administrative  Governor,  a  member  of 
the  Board  of  Governors  designated  by 
the  Chairman  of  the  Board,  is  charged 
with  overseeing  the  internal  affairs  of 
the  Board  and  is  empowered  to  make 
decisions  and  determinations  on  behalf 
of  the  Board  when  authority  to  do  so  is 
delegated  to  him  or  her. 

(1)  The  Administrative  Governor  is 
hereby  delegated  the  authority  to  make 
determinations  adjudicating  complaints 
of  discrimination  pursuant  to 

§§  268.206,  268.209,  268.3Q5(i)  and 
268.709  of  this  part,  unless  a  member  of 
the  Board  of  Governors  has  requested 
that  the  Board  of  Governors  make  the 
decision  on  the  complaint  pursuant  to 
§§  268.209(a)  or  268.709(k)  of  this  part, 
settlements  pursuant  to  §  268.305(f)  of 
this  part  and  detenninations  regardirrg 
:.;ttomey  fees  pursuant  to  §  268.501(e)  of 
this  part.  The  Administrative  Governor 
is  further  delegated  the  authority  to 
order  such  corrective  measures, 
including  such  remedial  actions  as  may 
be  required  by  subpart  E  of  this  part,  as 
he  or  she  may  consider  necessary, 
including  such  disciplinary  action  as  is 
warranted  by  the  circumstances  when 
an  employee  has  been  found  to  have 
engaged  in  a  discriminatory  practice. 

(2)  The  Administrative  Governor  may 
delegate  to  any  officer  or  employee  of 
the  Board  any  of  his  or  her  duties  or 
functions  under  this  part. 

(3)  The  Administrative  Governor  may 
refer  to  the  Board  of  Governors  for 
determination  or  decision  any 
complaint  of  discrimination  that  the 
Administrative  Governor  would 
otherwise  decide  pursuant  to 

§§  268.206,  268.209,  268.305(i)  and 
268.709  of  this  part,  settlements 
pursuant  to  §  268.305(f)  of  this  part  and 
determinations  regarding  attorney  fees 
pursuant  to  §  268.501(e)  of  this  part,  and 
may  make  changes  in  programs  and 
procedures  designed  to  eliminate 
discriminatory  practices  or  to  improve 
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the  Board’s  programs  under  this  part, 
and  may  make  any  recommendation  for 
remedial  or  disciplinary  action  with 
respect  to  managerial  or  supervisory 
employees  who  have  failed  in  their 
responsibilities,  or  employees  who  have 
been  found  to  have  engaged  in 
discriminatory  practices,  or  with  regard 
to  any  other  matter  which  the 
Administrative  Governor  believes  merits 
the  attention  of  the  Board  of  Governors. 

(b)  Staff  Director  for  Management. 

The  Staff  Director  for  Management  shall 
perform  the  following  functions  under 
this  part: 

(1)  When  so  authorized  by  the 
Administrative  Governor,  the  Staff 
Director  for  Management  shall  make  any 
determinations  on  complaints  of 
discrimination  that  would  otherwise  be 
made  by  the  Administrative  Governor 
under  §§  268.206,  268.209,  268.305(i) 
and  268.709  of  this  part,  settlement 
pursuant  to  §  268.305(f)  of  this  part  and 
determinations  regarding  attorney  fees 
pursuant  to  §  268.501(e)  of  this  part.  The 
Staff  Director  for  Management  shall 
order  such  corrective  measures, 
including  such  remedial  actions  as  may 
be  required  by  subpart  E  of  this  part  as 
he  or  she  may  consider  necessary,  and 
including  the  recommendation  for  such 
disciplinary  action  as  is  warranted  by 
the  circumstances  when  an  employee  is 
found  to  have  engaged  in  a 
discriminatoiy  practice. 

(2)  The  Stan  Director  for  Management 
shall  review  the  record  on  any 
complaint  under  this  part  before  a 
determination  is  made  by  the  Board  of 
Governors  or  the  Administrative 
Governor  on  the  complaint  and  make 
such  recommendations  as  to  the 
determination  as  he  or  she  considers 
desirable,  including  any 
recommendation  for  such  disciplinary 
action  as  is  warranted  by  the 
circumstances  when  an  employee  is 
found  to  have  engaged  in  a 
discriminatory  practice. 

(3)  When  authorized  by  the 
Administrative  Governor,  the  Staff 
Director  for  Management  may  make 
changes  in  programs  and  procedures 
designed  to  eliminate  discriminatory 
practices  and  improve  the  Board’s 
program  for  equal  employment 
opportunity. 

(c)  EEO  Programs  Director.  The  EEO 
Programs  Director  is  appointed  by  the 
Board  of  Governors  and  shall  perform 
the  following  functions  under  this  part: 

(1)  Administer  the  Board’s  equal 
employment  opportunity  program  and 
advise  the  Board,  the  Administrative 
Governor  and  the  Staff  Director  for 
Management  with  respect  to  the 
preparation  of  equal  employment 
opportunity  plans,  goals,  objectives. 


procedures,  regulations,  reports,  and 
other  matters  pertaining  to  the  Board’s 
program  established  under  §  268.202  of 
this  part; 

(2)  Advise  and  consult  with  the 
Chairman  of  the  Board  of  Governors, 
when  necessary,  on  any  matter 
pertaining  to  the  Board’s  equal 
employment  opportunity  program  and 
its  administration; 

(3)  Evaluate  from  time  to  time  the 
sufficiency  of  the  Board’s  total  program 
for  equal  employment  opportunity  and 
report  to  the  Board  of  Governors,  the 
Administrative  Governor  and  the  Staff 
Director  for  Management,  with 
recommendations  as  to  any 
improvement  or  correction  needed, 
including  remedial  or  disciplinary 
action  with  respect  to  managerial, 
supervisory  or  other  employees  who 
have  failed  in  their  responsibilities; 

(4)  Recommend  to  the  Staff  Director 
for  Management  and  the  Administrative 
Governor  changes  in  programs  and 
procedures  designed  to  eliminate 
discriminatory  practices  and  improve 
the  Board’s  program  for  equal 
employment  opportunity; 

(5)  Appoint  a  Federal  Women’s 
Program  Manager,  a  Hispanic  Program 
Coordinator,  a  Disabled  Persons 
Program  Coordinator,  and  such  EEO 
Counselor(s)  as  may  be  necessary  to 
assist  the  EEO  Programs  Director  in 
carrying  out  the  functions  described  in 
this  part.  The  EEO  Programs  Director 
shall  ensure  such  managers, 
coordinators  and  counselor(s)  shall 
receive  full  and  proper  training  to 
implement  their  duties  and 
responsibilities  under  this  part; 

(6)  Publicize  to  Board  employees  and 
applicants  for  employment  and  post  at 
all  times  on  official  Board  bulletin 
boards: 

(i)  The  names,  business  telephone 
numbers,  business  addresses  and  the 
equal  employment  opportunity 
responsibilities  of  the  Staff  Director  for 
Management,  the  EEO  Programs 
Director,  the  Federal  Women’s  Program 
Manager,  the  Hispanic  Program 
Coordinator,  and  the  Disabled  Persons 
Program  Coordinator; 

(ii)  The  names,  business  telephone 
numbers,  business  addresses  of  EEO 
Counselors,  the  segments  of  the  Board 
for  which  they  are  responsible,  the 
availability  of  EEO  Counselors  to 
counsel  an  employee  or  applicant  for 
employment  who  believes  that  he  or  she 
has  been  discriminated  against  because 
or  race,  color,  religion,  sex,  national 
origin,  age,  or  physical  or  mental 
disability,  and  the  requirement  that  an 
employee  or  applicant  for  employment 
must  consult  an  EEO  Counselor  as 


provided  by  §§  268.204  and  268.305(a) 
of  this  part;  and 

(iii)  The  time  limits  for  contacting 
EEO  Counselors; 

(7)  Provide  to  each  employee  annually 
(and  the  Division  of  Human  Resource 
Management  shall  provide  to  each 
applicant  for  employment)  a  copy  of  a 
notice  summarizing  the  general 
purposes  of  this  part  and  specifying 
where  copies  of  friis  part  can  be 
obtained.  The  EEO  Programs  Director 
shall  ensure  that  copies  of  the  summary 
of  this  part  are  posted  in  permanent 
locations  in  all  Board  facilities.  The  EEO 
Programs  Director  shall,  on  the  request 
of  any  employee  or  applicant  for 
employment  provide  that  employee  or 
applicant  for  employment  with  a  copy 
of  this  part; 

(8)  Provide  for  counseling  of 
aggrieved  individuals  and  for  the  receipt 
and  processing  of  individual  and  class 
complaints  of  discrimination; 

(9)  Provide  for  the  receipt  and 
investigation  of  individual  complaints 
of  discrimination,  subject  to  §§  268.204 
through  268.209  of  this  part,  and 
provide  for  the  acceptance  and 
processing  and/or  dismissal  of  class 
action  complaints  in  accordance  with 

§  268.305  of  this  part; 

(10)  Act  as  the  Board’s  designee  under 
§  268.305(c)  of  this  part; 

(11)  Appoint  any  investigators  as 
necessary  to  administer  this  part.  The 
EEO  Programs  Director  is  authorized  to 
request  the  loan  or  assignment  of  any 
investigators  or  administrative  judges 
from  any  agency  as  necessary  to 
administer  this  part.  The  EEO  Programs 
Director  shall  obtain  the  concurrence  of 
the  Staff  Director  for  Management  for  all 
appointments  of  and  reimbursements  to 
investigators,  whether  from  the  private 
sector  or  otherwise,  which  exceeds  the 
EEO  Programs  Director’s  procurement 
authority; 

(12)  Assure  that  individual 
complaints  are  fairly  and  thoroughly 
investigated  and  that  final  decisions  of 
the  Board  are  issued  in  a  timely  manner 
in  accordance  with  this  part; 

(13)  Dismiss  a  complaint,  or  a  portion 
of  a  complaint,  pursuant  to  §§  268.206 
and  268.305(c)  of  this  part; 

(14)  Suspend  the  complaint  process 
when  appropriate  for  any  matter  that  is 
before  the  Merit  Systems  Protection 
Board  for  a  determination;  and 

(15)  Make  recommendations  based 
upon  investigative  reports,  hearings  and 
EECX]  decisions  which  require  the 
Board’s  final  decision  pursuant  to 

§  268.209  of  this  part. 

(d)  EEO  Counselors.  The  EEO 
Counselor(s)  are  appointed  by  the  EEO 
Programs  Director.  EEO  Counselors 
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shall  carry  out  the  functions  set  forth  in 
§  268.204  of  this  part. 

(e)  Federal  Women’s  Program 
Manager.  The  EEO  Programs  Director 
shall  appoint  a  Federal  Women’s 
Program  Manager.  The  Federal  Women’s 
Program  Manager  shall  perform  the 
following  functions:  Advise  the  Board  of 
Governors,  the  Administrative 
Governor,  the  Staff  Director  for 
Management  and  the  EEO  Prograrhs 
Director  on  matters  affecting,  and 
administer  the  Board’s  program  with 
respect  to,  the  employment  and 
advancement  of  women. 

(f)  Hispanic  Program  Coordinator. 

The  EEO  Programs  Director  shall 
appoint  a  Hispanic  Program 
Coordinator.  "The  Hispanic  Program 
Coordinator  shall  perform  the  following 
functions:  Advise  the  Board  of 
Governors,  the  Administrative 
Governor,  the  Staff  Director  for 
Management  and  the  EEO  Programs 
Director  on  matters  affecting,  and 
administer  the  Board’s  program  with 
respect  to,  the  employment  and 
advancement  of  Hispanics. 

(g)  Disabled  Persons  Program 
Coordinator.  The  EEO  Programs 
Director  shall  appoint  a  Disabled 
Persons  Program  Coordinator.  The 
Disabled  Persons  Program  Coordinator 
shall  perform  the  following  functions: 
Advise  the  Board  of  Governors,  the 
Administrative  Governor,  the  Staff 
Director  for  Management  and  the  EEO 
Programs  Director  on  matters  affecting, 
and  administer  the  Board’s  program 
with  respect  to,  the  employment  and 
advancement  of  individuals  with  a 
disability. 

Subpart  B — Board  Program  to  Promote 
Equal  Opportunity 

§  268.201  General  policy  for  equal 
opportunity. 

(a)  It  is  the  policy  of  the  Board  to 
provide  equal  opportunity  in 
employment  for  all  persons,  to  prohibit 
discrimination  in  employment  because 
of  race,  color,  religion,  sex,  national 
origin,  age  or  disability,  and  to  promote 
the  full  realization  of  equal  opportunity 
in  employment  through  a  continuing 
affirmative  program. 

(b)  It  is  also  me  policy  of  the  Board 
to  insure  equal  opportunity  for 
individuals  with  a  disability  in  Board 
programs  and  activities  consistent  with 
section  504  of  the  Rehabilitation  Act  (29 
U.S.C.  794)  and  to  provide  equal 
opportimity  for  all  persons  in 
accordance  with  the  Immigration 
Reform  and  Control  Act  of  1986,  as 
amended  (8  U.S.C.  1324a). 

(c)  No  person  shall  be  subject  to 
retaliation  for  opposing  any  practice 


prohibited  by  this  part,  or  for 
participating  in  any  stage  of 
administrative  or  judicial  proceedings 
under  this  part.  The  practices  prohibited 
by  this  part  include  those  made 
unlawful  by  Title  VII,  the  ADEA,  the 
Equal  Pay  Act  (29  U.S.C.  206(d))  and  the 
Rehabilitation  Act  (29  U.S.C.  791). 

§  268.202  Board  program  for  equal 
employment  opportunity. 

(a)  The  Board,  on  the  basis  of  a 
person’s  race,  color,  religion,  sex  or 
national  origin,  shall  not: 

(1)  Fail  or  refuse  to  hire  or  discharge 
any  person,  or  otherwise  discriminate 
against  any  person  with  respect  to  his  or 
her  compensation,  terms,  conditions  or 
privileges  of  employment:  or 

(2)  Limit,  segregate,  or  classify  its 
employees  or  applicants  for 
employment  in  any  way  which  would 
deprive  or  tend  to  deprive  any  person  of 
employment  opportunities  or  otherwise 
adversely  affect  the  person’s  status  as  an 
employee. 

(b) (1)  The  Board,  on  the  basis  of  a 
person’s  age,  shall  not: 

(1)  Fail  or  refuse  to  hire  or  discharge 
any  person  or  otherwise  discriminate 
against  any  person  with  respect  to  his  or 
her  compensation,  terms,  conditions  or 
privileges  of  employment: 

(ii)  Limit,  segregate  or  classify  its 
employees  or  applicants  for 
employment  in  any  way  which  would 
deprive  or  tend  to  deprive  any  person  of 
emplojTnent  opportunities  orotherwise 
adversely  affect  the  person’s  status  as  an 
employee  or  applicant  for  employment: 

(iii)  Reduce  the  wage  rate  of  any 
employee  in  order  to  comply  with 
paragraph  (b)  of  this  section: 

(iv)  Discriminate  against  any 
employee  or  applicant  for  employment 
because  such  employee  or  applicant  for 
employment  has  opposed  any  practice 
forbidden  under  paragraph  (b)  of  this 
section,  or  because  such  employee  or 
applicant  for  employment  has  made  a 
charge,  testified,  assisted  or  participated 
in  any  manner  in  any  investigation, 
proceeding  or  litigation  involving 
paragraph  (b)  of  this  section  or  the 
ADEA:  or 

(v)  Print  or  publish,  or  cause  to  be 
printed  or  published,  any  notice  or 
advertisement  relating  to  employment 
by  the  Board  indicating  any  preference, 
limitation,  specification  or 
discrimination. 

(2)  An  aggrieved  person  filing  a 
complaint  of  discrimination  on  the  basis 
of  age  under  this  subpart  B  or  §  268.305 
of  this  part  must  have  been  at  least  40 
years  of  age  at  the  time  the  alleged 
discrimination  occurred. 

(c)  The  Board  shall  not  discriminate 
among  employees  on  the  basis  of  sex  by 


paying  wages  to  employees  at  a  rate  less 
than  the  rate  at  which  it  pays  wages  to 
employees  of  the  opposite  sex  for  equal 
work  on  jobs  the  performance  of  which 
require  equal  skill,  effort  and 
responsibility,  and  which  are  performed 
under  similar  conditions,  except  where 
such  payment  is  made  pursuant  to: 

(1)  A  seniority  system: 

(2)  A  merit  system: 

(3)  A  system  which  measures  earnings 
by  quantity  or  quality  or  production:  or 

(4)  A  differential  based  on  any  factor 
other  than  sex  or  otherwise  not 
prohibited  by  this  part. 

(d)  The  Board  shall  not  discriminate 
against  qualified  individuals  with  a 
disability  who  are  physically  or 
mentally  disabled.  The  Board’s  program 
regarding  individuals  with  a  disability 
in  employment  is  fully  described  in 

§  268.303  of  this  part. 

(e)  The  Board  has  established, 
maintains  and  carries  out  a  continuing 
affirmative  program  designed  to 
promote  equal  opportunity  and  to 
identify  and  eliminate  discriminatory 
practices  and  policies.  In  support  of  its 
program,  the  Board: 

(1)  Provides  sufficient  resources  to 
administer  its  equal  opportunity 
program  to  ensure  efficient  and 
successful  operation: 

(2)  Provides  for  the  prompt,  fair  and 
impartial  processing  of  complaints  in 
accordance  with  this  part,  and 
consistent  with  guidance  proffered  by 
the  Commission: 

(3)  Conducts  a  continuing  campaign 
to  eradicate  every  form  of  prejudice  or 
discrimination  from  the  Board’s 
personnel  policies,  practices  and 
working  conditions: 

(4)  Communicates  the  Board’s  equal 
employment  opportunity  policy  and 
program,  and  its  employment  needs  to 
all  sources  of  job  candidates  without 
regard  to  race,  color,  religion,  sex, 
national  origin,  age,  or  physical  or 
mental  disability,  and  solicits  their 
recruitment  assistance  on  a  continuing 
basis: 

(5)  Reviews,  evaluates  and  controls 
managerial  and  supervisory 
performance  in  such  a  manner  as  to 
insure  a  continuing  affirmative 
application  and  vigorous  enforcement  of 
the  policy  of  equal  employment 
opportunity,  and  provides  orientation, 
training  and  advice  to  managers  and 
supervisors  to  assure  their 
understanding  and  implementation  of 
the  Board’s  equal  employment 
opportunity  policy  and  program: 

(6)  Takes  appropriate  disciplinary 
action  against  employees  who  engage  in 
discriminatory  practices: 

(7)  Makes  reasonable  accommodation 
to  the  religious  needs  of  employees  and 
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applicants  for  employment  when  those 
accommodations  can  be  made  without 
undue  hardship  on  the  operations  of  the 
Board; 

(8)  Makes  reasonable  acconunodation 
to  the  known  physical  or  mental 
limitations  of  qualified  applicants  and 
employees  with  disabilities  unless  the 
accommodation  would  impose  an 
undue  hardship  on  the  operations  of  the 
Board; 

(9)  Reassigns,  in  accordance  with 
§  268.303(f)  of  this  part, 
nonprobationary  employees  who 
develop  physical  or  mental  limitations 
that  prevent  them  from  performing  the 
essential  functions  of  their  positions 
even  with  reasonable  accommodation; 

(10)  Provides  recognition  to 
employees,  supervisors,  managers  and 
units  demonstrating  superior 
accomplishment  in  eqiial  employment 
opportunity; 

(11)  Has  established  a  system  for 
periodically  evaluating  the  effectiveness 
of  the  Board’s  overall  equal  employment 
opportunity  effort; 

(12)  Provides  the  maximum  feasible 
opportimity  to  employees  to  enhance 
their  skills  through  on-the-job  training, 
work-study  programs  and  other  training 
measures  so  that  they  may  perform  at 
their  highest  potential  and  advance  in 
accordance  with  their  abilities; 

(13)  Informs  its  employees  and 
applicants  for  employment  of  the 
Board’s  affirmative  equal  opportunity 
policy  and  program,  and  enlists  the 
cooperation  of  Board  employees  and 
other  proper  persons;  and 

(14)  Participates  at  the  community 
level  with  other  employers,  with 
schools  and  universities  and  with  other 
public  and  private  groups  in  cooperative 
action  to  improve  employment 
opportunities  and  community 
conditions  that  affect  employability. 

(f)  In  order  to  implement  its  program, 
the  Board; 

(1)  Develops  the  plans,  procedures 
and  regulations  necessary  to  carry  out 
its  program; 

(2)  Appraises  its  human  resources 
management  operations  at  regular 
intervals  to  assure  their  conformity  with 
the  Board’s  program  and  this  part, 
consistent  with  guidance  proffered  by 
the  Commission; 

(3)  Assigns  equal  employment 
opportunity  responsibilities  as 
appropriate  to  the  Administrative 
Governor  and  the  Staff  Director  for 
Management,  and  designates  an  EEO 
Programs  Director,  EEO  Counselors,  a 
Federal  Women’s  Program  Manager,  a 
Hispanic  Program  Coordinator  and  a 
Dis^led  Persons  Program  Coordinator, 
and  clerical  and  administrative  support. 


to  carry  out  the  functions  of  this  part  in 
all  divisions  and  offices  at  the  Board; 

(4)  Makes  written  materials  available 
to  all  employees  and  applicants  for 
employment  informing  them  of  the 
variety  of  equal  employment 
opportunity  programs,  and 
administrative  and  judicial  remedial 
procedures  available  to  them,  and 
prominently  posts  such  written 
materials  in  its  human  resource 
management  and  EEO  offices,  and 
throughout  the  workplace; 

(5)  Ensures  that  full  cooperation  is 
provided  by  all  Board  employees  to  EEO 
Counselors,  Board  equal  employment 
opportunity  personnel  and  to 
investigators  in  the  processing  and 
resolution  of  pre-complaint  matters  and 
complaints  filed  with  the  Board,  and 
that  cooperation  is  provided  to  the 
Commission  in  connection  with  review 
of  Board  decisions,  including  granting 
the  Commission  routine  access  to 
relevant  records  of  the  Board  as 
appropriate  and  consistent  with 
applicable  law,  regulations  and  policies 
of  the  Board;  and 

(6)  Pubhcizes  to  all  employees  and 
posts  at  all  times  the  names,  business 
telephone  numbers  and  business 
addresses  of  the  EEO  Counselors,  a 
notice  of  the  time  limits  and  necessity 
of  contacting  an  EEO  Counselor  before 
filing  a  complaint,  and  the  telephone 
numbers  and  addresses  of  the  Staff 
Director  for  Management,  EIEO  Programs 
Director,  Federal  Women’s  Program 
Manager,  Hispanic  Program  Coordinator 
and  Disabled  Persons  Program 
Coordinator. 

§  268.203  Complaints  of  disciiminatlon 
covered  under  this  part 

(a)  Individual  and  class  complaints  of 
employment  discrimination  and 
retaliation  prohibited  by  §  268.202(a) 
(discrimination  on  the  basis  of  reice. 
color,  religion,  sex  and  national  origin). 

§  268.202^)  (discrimination  on  the  basis 
of  age  when  the  aggrieved  person  is  at 
least  40  years  of  age),  §  268.303(a) 
(discrimination  on  the  basis  of  a 
disability),  or  §  268.202(c)  (sex-based 
wage  discrimination)  of  this  part  shall 
be  processed  in  accordance  with  this 
part.  Complaints  alleging  retaliation 
prohibited  under  this  part  are 
considered  to  be  complaints  of 
discrimination  for  purposes  of  this  part. 

(b)  Except  as  set  forth  in  §  268.304 
and  in  subpart  G  of  this  part,  this  part 
applies  to  all  Board  employees  and 
applicants  for  employment  at  the  Board, 
and  to  all  Board  personnel  policies  or 
practices  affecting  Board  employees  or 
applicants  for  employment  at  the  Board. 


^26&204  Pre-complaint  processing. 

(a)  Aggrieved  persons  who  believe 
they  have  been  discriminated  against  on 
the  basis  of  race,  color,  religion,  sex, 
national  origin,  age  or  disability  must 
consult  an  E^  Counselor  prior  to  filing 
a  complaint  in  order  to  try  to  informally 
resolve  the  matter. 

(1)  An  aggrieved  person  must  initiate 
contact  with  an  EEO  Counselor  within 
45  days  of  the  date  of  the  matter  alleged 
to  be  discriminatory  or,  in  the  case  of  a 
personnel  action,  within  45  days  of  the 
date  that  the  action  was  cmnmunicated 
to  the  aggrieved  person. 

(2)  The  Board  shall  extetul  the  45-day 
time  limit  in  paragraph  (aKl)  of  this 
section  when  the  individual  shows  that 
he  or  she  was  not  notified  of  the  time 
limits  and  w’as  not  otherwise  aware  of 
them,  that  he  or  she  did  not  know  and 
reasonably  should  not  have  known  that 
the  discriminatory  matter  or  personnel 
action  occurred,  that  despite  diie 
diligence  he  or  she  was  prevented  by 
circiunstances  beyond  his  or  her  control 
from  contacting  an  EEO  Counselor 
within  the  time  limits,  or  fos  other 
reasons  considered  sufficient  by  the 
Board. 

(b)  At  the  initial  counseling  session, 
EEO  Counselors  must  advise 
individuals  in  writing  of  their  rights  and 
responsibilities,  including  the  right  to 
request  a  hearing  after  the  investigation 
by  the  Board,  the  right  to  file  a  notice 

of  intent  to  sue  pursuant  to  §  268.301(a) 
of  this  part  and  to  file  a  lawsuit  alleging 
a  violation  of  the  ADEA  instead  of  an 
administrative  complaint  of  age 
discrimination  under  this  part,  the  duty 
to  mitigate  damages,  administrative  and 
court  time  frames,  and  that  only  the 
matter(s)  raised  in  pre-complaint 
counseling  (or  issues  hke  or  related  to 
issues  raised  in  pre-complaint 
counseling)  may  be  alleged  in  a 
subsequent  complaint  filed  with  the 
Board.  EEO  Counselors  must  advise 
individuals  of  their  duty  to  keep  the 
Board  informed  of  their  current  address, 
to  serve  copies  of  requests  for  review  by 
the  Commission  on  the  Board,  and  to 
keep  the  Commission  informed  of  their 
current  address  in  connection  with  any 
review  of  a  Board  action.  The  notice 
required  by  paragraphs  (d)  and  (e)  of 
this  section  shall  include  a  notice  of  the 
right  to  file  a  class  complaint.  If  the 
aggrieved  person  informs  ein  EEO 
Counselor  that  he  or  she  wishes  to  file 
a  class  complaint,  the  EEO  Counselor 
shall  explain  the  class  complaint 
procedures  and  the  responsibilities  of 
the  agent  of  the  class. 

(c)  EEO  Counselors  shall  conduct 
counseling  activities  in  accordance  with 
instructions  promulgated  by  the  EEO 
Programs  Director,  which  snail  be 
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consistent  with  the  counseling 
guidelines  contained  in  the 
Commission’s  “EEO  Management 
Directives  For  29  CFR  part  1614”.  When 
advised  that  a  complaint  has  been  tiled 
by  an  aggrieved  person,  the  EEO 
Counselor  shall  submit  a  written  report 
within  15  calendar  days  to  the  EEO 
Programs  Director  and  to  the  aggrieved 
person  concerning  the  issues  discussed 
and  actions  taken  during  counseling. 

(d)  Unless  the  aggrieved  person  agrees 
to  a  longer  counseling  period  under 
paragraph  (e)  of  this  section,  the  EEO 
Counselor  shall  conduct  the  final 
interview  wdth  the  aggrieved  person 
within  30  days  of  the  date  the  aggrieved 
person  brought  the  matter  to  the  EEO 
Coimselor’s  attention.  If  the  matter  has 
not  been  resolved,  the  aggrieved  person 
shall  be  informed  in  writing  by  the  EEO 
Counselor,  not  later  than  the  30th  day 
after  contacting  the  EEO  Counselor,  of 
the  right  to  file  a  discrimination 
complaint  with  the  Board.  This  notice 
shall  inform  the  complainant  of  the 
right  to  file  a  discrimination  complaint 
wdthin  15  calendar  days  of  receipt  of  the 
notice,  of  the  appropriate  official  with 
whom  to  file  a  complaint  and  of  the 
complainant’s  duty  to  assure  that  the 
EEO  Programs  Director  is  informed 
immediately  if  the  complainant  retains 
counsel  or  a  representative. 

(e)  Prior  to  the  end  of  the  30-day 
period,  the  aggrieved  person  may  agree 
in  writing  with  the  Board  to  postpone 
the  final  interview  and  extend  the 
coimseling  period  for  an  additional 
period  of  no  more  than  60  days.  If  the 
matter  has  not  been  resolved  before  the 
conclusion  of  the  agreed  extension,  the 
notice  described  in  paragraph  (d)  of  this 
section  shall  be  issued. 

(f)  In  the  event  the  aggrieved  person 
believes  that  he/she  has  been 
discriminated  against  and  agrees  to 
participate  in  an  established  Board 
alternative  dispute  resolution 
procedure,  the  pre-complaint  processing 
period  of  this  section  will  be  90  days. 

If  the  matter  has  not  been  resolved 
before  the  90th  day,  the  notice  described 
in  paragraph  (d)  of  this  section  shall 
then  be  issued. 

(g)  The  EEO  Counselor  shall  not 
attempt  in  any  way  to  restrain  the 
aggrieved  person  ^m  filing  a 
complaint.  'The  EEO  Counselor  shall  not 
reveal  the  identity  of  an  aggrieved 
person  who  consulted  the  EEO 
Counselor,  except  when  authorized  to 
do  so  by  the  aggrieved  person,  or  until 
the  Bo£^  has  received  a  discrimination 
complaint  under  this  part  from  that 
person  involving  the  same  matter. 


§  268.205  Individual  complaints. 

(a)  A  complaint  alleging  that  the 
Board  discriminated  against  the 
complainant  must  be  filed  with  the 
Board. 

(b)  A  complaint  must  be  filed  within 
15  calendar  days  of  receipt  of  the  notice 
required  by  §§  268.204  (d),  (e)  or  (f)  of 
this  part. 

(c)  A  complaint  must  contain  a  signed 
statement  from  the  person  claiming  to 
be  aggrieved  or  that  person’s  attorney. 
This  statement  must  be  sufficiently 
precise  to  identify  the  aggrieved  person 
and  to  describe  generally  the  action(s)  or 
practice(s)  that  form  the  basis  of  the 
complaint.  The  complaint  must  also 
contain  a  telephone  number  and  address 
where  the  complainant  or  the 
complainant’s  representative  can  be 
contacted. 

(d)  The  EEO  Programs  Director  shall 
acknowledge  receipt  of  a  complaint  in 
writing  and  inform  the  complainant  of 
the  date  on  which  the  complaint  was 
filed.  Such  acknowledgement  shall  also 
advise  the  complainant  that: 

(1)  The  complainant  has  the  right  to 
file  a  request  for  review  wdth  the 
Commission  with  regard  to  the  Board’s 
final  decision  or  dismissal  of  all  or  a 
portion  of  a  complaint:  and 

(2)  The  Board  is  required  to  conduct 
a  complete  and  fair  investigation  of  the 
complaint  within  180  days  of  the  filing 
of  the  complaint  unless  the  parties  agree 
in  writing  to  extend  the  period. 

§  268.206  Dismissals  of  complaints. 

(a)  The  Board  shall  dismiss  a 
complaint  or  a  portion  of  a  complaint: 

(1)  'That  fails  to  state  a  claim  under 
§§  268.203  and  268.205(c)  of  this  part, 
or  states  the  same  claim  that  is  pending 
before  or  has  been  decided  by  the  Boeud 
or  the  Commission; 

(2)  That  fails  to  comply  with  the 
applicable  time  limits  contained  in 
§§268.204,  268.205(b)  and  268.305(b)  of 
this  part,  unless  the  Board  extends  the 
time  limits  in  accordance  with 

§  268.604(c)  of  this  part,  or  that  raises  a 
matter  that  has  not  been  brought  to  the 
attention  of  an  EEO  Counselor  and  is 
not  like  or  related  to  a  matter  that  has 
been  brought  to  the  attention  of  an  EEO 
Counselor; 

(3)  *rhat  is  the  basis  of  a  pending  civil 
action  in  a  United  States  District  Court 
in  which  the  complainant  is  a  party, 
provided  that  at  least  180  days  have 
passed  since  the  filing  of  the 
administrative  complaint,  or  that  was 
the  basis  of  a  civil  action  decided  by  a 
United  States  District  Court  in  which 
the  complainant  was  a  party; 

(4)  'That  is  moot  or  alleges  that  a 
proposal  to  take  a  personnel  action,  or 


other  preliminary  step  to  taking  a 
personnel  action,  is  discriminatory; 

(5)  Where  the  complainant  cannot  be 
located,  provided  that  reasonable  efforts 
have  been  made  to  locate  the 
complainant  and  the  complainant  has 
not  responded  within  15  calendar  days 
to  a  notice  of  proposed  dismissal  sent  to 
his  or  her  last  known  address; 

(6)  Where  the  Board  has  provided  the 
complainant  with  a  written  request  to 
provide  relevant  information  or 
otherwise  proceed  with  the  complaint, 
and  the  complainant  has  failed  to 
respond  to  the  request  within  15 
calendar  days  of  its  receipt  or  the 
complainant’s  response  does  not 
address  the  Board’s  request,  provided 
that  the  request  included  a  notice  of  the 
proposed  dismissal.  Instead  of 
dismissing  for  failure  to  cooperate,  the 
complaint  may  be  adjudicated  if 
sufficient  information  for  that  purpose 
is  available;  or 

(7)  If,  prior  to  the  issuance  of  the 
notice  required  by  §  268.207(f)  of  this 
part,  the  complainant  refuses  within  30 
days  of  receipt  of  an  offer  of  settlement 
to  accept  the  Board’s  offer  of  full  relief 
containing  a  certification  from  the 
Board’s  Staff  Director  for  Management, 
the  General  Counsel  or  a  designee 
reporting  directly  to  the  Staff  Director 
for  Management  or  General  Counsel 
(after  consulting  with  the  EEO  Programs 
Director)  that  the  offer  constitutes  full 
relief,  provided  that  the  offer  gave 
notice  that  failure  to  accept  would  result 
in  dismissal  of  the  complaint.  An  offer 
of  full  relief  under  this  paragraph  (a)(7) 
is  the  appropriate  relief  in  §  268.501  of 
this  part. 

(b)  'The  Board  shall  inform  the 
complainant  of  the  right  to  file  a  request 
for  review  with  the  Commission  with 
regard  to  the  dismissal  of  the  individual 
complaint  pursuant  to  §  268.401  of  this 
part,  or  to  file  a  civil  action.  A  copy  of 
EEOC  Form  573,  notice  of  Appeal/ 
Petition,  shall  be  attached  to  the  Board’s 
decision  to  dismiss  an  individual 
complaint  under  this  section. 

§  268.207  Investigation  of  complaints. 

(a)  The  investigation  of  individual 
complaints  shall  be  conducted  by  an 
investigator  appointed  by  the  EEO 
Programs  Director. 

(b)  Consistent  with  guidance  proffered 
by  the  Commission,  the  Board,  through 
the  EEO  Programs  Director,  shall 
develop  a  complete  and  impartial 
factual  record  upon  which  to  make 
findings  on  the  matters  raised  by  the 
written  complaint.  The  investigator  may 
use  an  exchange  of  letters  or 
memoranda,  interrogatories, 
investigations,  fact-finding  conferences 
or  any  other  fact-finding  methods  that 
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efficiently  and  tkoroughly  address  the 
matters  aft  issue.  The  EEO  Programs 
Director  may  incorporate  alterative 
dispute  resolution  techniques  into  the 
Investigation  in  order  to  promote  early 
resolution  of  cc»n(^aints. 

(c>  The  procedures  in  ptaragraphs 
(cKl)  through  (4)  this  section  apply 
to  the  investigation  of  ccMnplaints: 

(1)  The  complainant,  the  Board  and 
any  employee  of  the  Board  shall 
produce  such  documentary  and 
testimonial  evidence  as  the  investigator 
deems  necessary,  consistent  with 
applicable  laws,  regulations  and 
policies  of  the  Board. 

(2)  The  investigator  may  administer 
oaths.  Statements  of  witnesses  shall  be 
made  under  oath  or  affirmation  or, 
alteratively,  by  written  statement  under 
penalty  of  perjury. 

(3)  When  the  complainant,  or  the 
Board  or  its  employees,  fail  without 
good  cause  shown  to  respond  fully  and 
in  timely  feshion  to  requests  for 
documrats,  records,  comparative  data, 
statistics,  affidavits  or  the  attendance  of 
witness(es>.  the  investigator  may  note  in 
the  investigative  record  that  the  Board 
when  rending  a  final  decision  should, 
or  the  Commission  on  review  may,  in 
appropriate  circiunstances: 

U)  Draw  an  adverse  inference  that  the 
requested  infiwmation.  or  the  testimony 
of  the  requested  witness,  would  have 
reflected  unfavorably  on  the  party 
refusing  to  provide  die  requested 
information; 

(ii)  Consider  the  matters  to  which  the 
requested  information  or  testimony 
p>ertains  to  be  established  in  favor  of  the 
opposing  party; 

(lii)  Exclude  other  evidence  offered  by 
the  party  failing  to  produce  the 
request^  information  or  witness; 

(iv)  Issue  a  decision  fully  or  jiartially 
in  favor  of  the  opposing  party;  or 

(v)  Take  such  other  actions  as  it 
deems  appropriate. 

(4)  If  aocumentary  or  testimonial 
evidence  is  needed  by  the  investigator, 
and  such  documentary  evidence  is 
known  to  be  contained  in  the  files  of 
another  federal  agency,  or  the  testimony 
of  an  employee  of  another  federal 
agency  is  needed,  the  EEO  Programs 
Director  shall,  if  necessary,  contact  the 
Commission  for  assistance  in  obtaining 
such  documentary  or  testimonial 
evidence. 

(d)  The  investigation  shall  be 
conducted  by  an  investigator  with 
appropriate  security  clearances. 

(e)  The  Board  sh^l  complete  its 
investigation  within  180  days  of  the 
date  of  the  filing  of  an  individual 
complaint  or  within  the  time  period 
contained  in  the  determination  of  the 
Coitunission  on  review  of  a  dismissal 


pursuant  to  §  266.206  of  this  part.  By 
writtea  agreement  within  thoM  time 
periods,  the  complainant  and  the  Board 
may  vcduntarily  extend  the  time  period 
for  not  more  than  an  additional  90  days. 
The  Board  may  unilaterally  extend  the 
time  period  or  any  period  of  extension  - 
for  not  more  than  30  days  where  it  must 
sanitize  a  complaint  file  that  may 
contain  confidential  information  of  the 
Board  under  12  CFR  part  261,  or  other 
privileged  information  of  the  Board, 
provided  the  Board  notifies  the 
complainant  of  the  extension. 

(f)  Within  180  days  from  the  filing  of 
the  complaint,  witl^  the  Ume  period 
contained  in  a  determination  of  the 
Commission’s  Office  of  Federal 
Operations  on  review  of  a  dismissal,  or 
within  any  period  of  extension  provided 
for  in  paragraph  (e)  of  this  section,  the 
Board  shall  notify  the  complainant  that 
the  investigation  has  been  completed, 
shall  provide  the  complainant  with  a 
copy  of  the  investigative  file,  and  shall 
notify  the  ccwmplainant  that,  within  30 
days  of  the  receipt  of  the  investigative 
file,  the  complainant  has  the  right  to 
request  a  hearing  before  an 
administrative  judge  from  the 
Commission  or  may  receive  an 
immediate  final  decision  pursuant  to 
§  268.209  of  this  part  from  the  Board.  In 
the  absence  of  the  required  notice,  the 
complainant  may  request  a  hearing 
under  §  268.208  of  this  part  at  any  time 
after  180  days  has  elapsed  from  the 
filing  of  the  complaint. 

§268.208  HMTfngs. 

(a)  Requests.  When  a  complainant 
requests  a  hearing,  the  EEO  Programs 
Director  shall  request  the  Commission 
to  appoint  an  administrative  judge  to 
conduct  a  hearing  in  accordance  with 
this  section.  Any  hearing  will  be 
conducted  by  an  administrative  judge  or 
hearing  examiner  with  appropriate 
security  clearances.  Where  the 
administrative  judge  determines  that  the 
complainant  is  raising  or  intends  to 
pursue  issues  like  or  related  to  those 
raised  in  the  complaint,  but  which  the 
Board  has  not  had  an  opportimity  to 
address,  the  administrative  judge  shall 
remand  any  such  issue  for  counseling  in 
accordance  with  §  268.204  of  this  part  or 
for  such  other  processing  as  may  be 
ordered  by  the  administrative  judge. 

(b)  Discovery.  The  administrative 
judge  shall  notify  the  parties  oi'  Lhe  right 
to  seek  discovery  priw  to  the  hearing 
and  may  issue  such  discovery  orders  as 
are  appropriate.  Unless  the  parties  agree 
in  writing  concerning  the  methods  and 
scope  of  discovery,  the  party  seeking 
discovery  shall  request  authorization 
from  the  administrative  judge  prior  to 
commencing  discovery.  Both  parties  are 


entitled  to  reasonable  devefopmenC  of 
evidence  on  matters  relevant  to  the 
issues  raised  in  the  complaint,  but  die 
administrative  judge  may  reasonably 
bmit  the  quantity  and  tuning  of 
discovery.  Evidence  noay  be  developed 
through  interrogatories,  depositfons, 
and  requests  for  admissions, 
stipulatkms  or  production  of 
documents.  It  ^all  be  grounds  for 
objection  to  {uoducing  evidence  that  the 
information  sought  by  either  party  is 
irrelevant,  overburdensome,  repetitious, 
privileged,  or  that  production  would  be 
xmlawful. 

(c)  Conduct  of  hearing.  The  Board 
shall  provide  for  the  attendance  at  a 
hearing  of  all  Board  employees 
approved  as  witnesses  by  an 
administrative  judge.  Attendance  at 
hearings  will  be  limited  to  persons 
determined  by  the  administrative  judge 
to  have  direct  knowledge  relating  to  the 
comp>laint.  Hearings  are  part  of  the 
investigative  process  and  are  thus 
closed  to  the  pubhc.  The  administrative 
judge  shall  have  the  power  to  regulate 
the  conduct  of  a  hearing,  limit  the 
number  of  witnesses  where  testimony 
would  be  rep>etitious,  and  exclude  any 
person  from  the  hearing  for 
contumacious  condrict  m  misbehavior 
that  obstructs  the  hearing.  The 
administrative  judge  shall  receive  into 
evidence  information  or  documents 
relevant  to  the  complaint.  Rules  of 
evidence  shall  not  ^  applied  strictly, 
but  the  administrative  judge  shall 
exclude  irrelevant  or  repetitious 
evidence.  The  administrative  judge  or 
the  Commission  may  refer  to  the 
Disciplinary  Committee  of  the 
appropriate  Bar  Association  any 
attorney  or,  upon  reasonable  notice  and 
an  opportunity  to  be  heard,  suspend  or 
disqualify  from  representing 
ccxnplainants  or  ageiKies  in  hearings 
raising  claims  of  discrimination  any 
representative  who  refuses  to  follow  the 
orders  of  an  administrative  judge,  or 
who  otherwise  engages  in  improper 
conduct.  The  Board  in  such 
circumstances  may  take  whatever  action 
it  deems  appropriate  to  suspend  or 
disqualify  any  such  attorney  or 
representative  from  appearing  or 
practicing  before  the  Board. 

(d)  Evidentiary  procedures.  The 
procedures  in  paragraphs  (d)  (1)  through 
(3)  of  this  section  apply  to  hearings  of 
complaints: 

tl)  The  complainant,  the  Board  and 
any  employee  of  the  Board  shall 
produce  such  documentary  and 
testimonial  evidence  as  the 
administrative  judge  deems  necessary, 
consistent  with  applicable  laws, 
regulations  and  policies  of  the  Board.  If 
documentary  or  testimonial  evidence  is 
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needed  for  the  hearing,  and  such 
documentary  evidence  is  known  to  be 
contained  in  the  files  of  another  federal 
agency,  or  if  the  testimony  of  an 
employee  of  another  federal  agency  is 
needed,  then  the  administrative  judge 
may  seek  assistance  from  appropriate 
sources  in  obtaining  such  documentary 
or  testimonial  evidence  for  the  hearing. 

(2)  Administrative  judges  are 
authorized  to  administer  oaths. 
Statements  of  witnesses  shall  be  made 
under  oath  or  affirmation  or, 
alternatively,  by  written  statement 
under  penalty  of  perjury. 

(3)  When  the  complainant,  or  the 
Board  or  its  employees  fail  without  good 
cause  shown  to  respond  fully  and  in 
timely  fashion  to  requests  for 
documents,  records,  comparative  data, 
statistics,  affidavits,  or  the  attendance  of 
witness(es),  the  administrative  judge 
may,  in  appropriate  circumstances: 

(1)  Draw  an  adverse  inference  that  the 
requested  information,  or  the  testimony 
of  the  requested  witness,  would  have 
reflected  unfavorably  on  the  party 
refusing  to  provide  the  requested 
information; 

(ii)  Consider  the  matters  to  which  the 
requested  information  or  testimony 
pertains  to  be  established  in  favor  of  the 
opposing  party: 

liii)  Exclude  other  evidence  offered  by 
the  party  failing  to  produce  the 
requested  information  or  witness; 

(iv)  Issue  a  finding  fully  or  partially 
in  favor  of  the  opposing  party;  or 

(v)  Take  such  other  actions  as 
appropriate. 

(e)  Findings  and  conclusions  without 
hearing.  (1)  If  a  party  believes  that  some 
or  all  material  facts  are  not  in  genuine 
dispute  £md  there  is  no  genuine  issue  as 
to  credibility,  the  party  may,  at  least  15 
calendar  days  prior  to  the  date  of  the 
hearing  or  at  such  earlier  time  as 
required  by  the  administrative  judge, 
file  a  statement  with  the  administrative 
judge  prior  to  the  hearing  setting  forth 
the  fact  or  facts  and  referring  to  the  parts 
of  the  record  relied  on  to  support  the 
statement.  The  statement  must 
demonstrate  that  there  is  no  genuine 
issue  as  to  any  such  material  fact.  The 
party  shall  serve  the  statement  on  the 
opposing  party. 

(2)  The  opposing  party  may  file  an 
opposition  within  15  calendar  days  of 
receipt  of  the  statement  in  paragraph 
(e)(1)  of  this  section.  The  opposition 
may  refer  to  the  record  in  the  case  to 
rebut  the  statement  that  a  fact  is  not  in 
dispute  or  may  file  an  affidavit  stating 
that  the  party  cannot,  for  reasons  stated, 
present  facts  to  oppose  the  request. 

After  considering  die  submissions,  the 
administrative  judge  may  order  that 
discovery  be  permitted  on  the  fact  or 


facts  involved,  limit  the  hearing  to  the 
issues  remaining  in  dispute,  issue 
findings  and  conclusions  without  a 
hearing  or  make  such  other  ruling  as  is 
appropriate. 

(3)  If  the  administrative  judge 
determines  upon  his  or  her  oivn 
initiative  that  some  or  all  facts  are  not 
in  genuine  dispute,  he  or  she  may,  after 
giving  notice  to  the  parties  and 
providing  them  an  opportunity  to 
respond  in  writing  within  15  calendar 
days,  issue  an  order  limiting  the  scope 
of  the  hearing  or  issue  findings  and 
conclusions  without  holding  a  hearing. 

(f)  Record  of  hearing.  The  nearing 
shall  be  recorded  and  the  Board  shall 
arrange  and  pay  for  verbatim  transcripts. 
All  documents  submitted  to,  and 
accepted  by,  the  administrative  judge  at 
the  hearing  shall  be  made  part  of  the 
record  of  the  hearing.  If  the  Board 
submits  a  document  that  is  accepted,  it 
shall  furnish  a  copy  of  the  document  to 
the  complainant.  If  the  complainant 
submits  a  document  that  is  accepted, 
the  administrative  judge  shall  make  the 
document  available  to  the  Board’s 
representative  for  reproduction. 

(g)  Findings  and  conclusions.  Unless 
the  administrative  judge  makes  a 
written  determination  that  good  cause 
exists  for  extending  the  time  for  issuing 
findings  of  fact  and  conclusions  of  law, 
within  180  days  of  a  request  for  a 
hearing  being  received  by  the 
Commission,  an  administrative  judge 
shall  issue  findings  of  fact  and 
conclusions  of  law  on  the  merits  of  the 
complaint,  and  shall  order  appropriate 
relief  where  discrimination  is  found 
with  regard  to  the  matter  that  gave  rise 
to  the  complaint.  The  administrative 
judge  shall  send  copies  of  the  entire 
record,  including  the  transcript,  and  the 
findings  and  conclusions  to  the  parties 
by  certified  mail,  return  receipt 
requested.  Within  60  days  of  receipt  of 
the  findings  and  conclusions,  the  Board 
may  reject  or  modify  the  findings  and 
conclusions  or  the  relief  ordered  by  the 
administrative  judge  and  issue  a  final 
decision  in  accordance  with  §  268.209 
of  this  part.  If  the  Board  does  not, 
within  60  days  of  receipt  of  the  findings 
and  conclusions,  accept,  reject  or 
modify  the  findings  and  conclusions  of 
the  administrative  judge,  then  the 
findings  and  conclusions  of  the 
administrative  judge  and  the  relief 
ordered  shall  become  the  final  decision 
of  the  Board  and  the  Board  shall  notify 
the  complainant  of  the  final  decision  in 
accordance  with  §  268.209  of  this  part. 

§268.209  Final  decisions. 

(a)  The  EEO  Programs  Director  shall 
notify  the  Board  of  Governors  when  a 
complaint  is  ripe  for  decision  under  this 


section.  At  the  request  of  any  member 
of  the  Board  of  Governors  made  within 
3  business  days  of  such  notice,  the 
Board  of  Governors  shall  make  the 
decision  on  the  complaint.  If  no  such 
request  is  made,  the  Administrative 
Governor,  or  the  Staff  Director  for 
Management  if  he  or  she  is  delegated 
the  authority  to  do  so  vmder 
§  268.103(a)(2)  of  this  part,  shall  make 
the  decision  on  the  complaint. 

(b)  The  Board  shall  issue  a  final 
decision: 

(1)  Within  60  days  of  receiving 
notification  that  a  complainant  has 
requested  an  immediate  decision  in 
accordance  with  §  268.207(f)  of  this 
part; 

(2)  Within  60  days  of  the  end  of  the 
30-day  period  for  the  complainant  to 
request  a  hearing  or  an  immediate  final 
decision  where  the  complainant  has  not 
requested  either  a  hearing  or  a  final 
decision  as  provided  by  §  268.207(0  of 
this  part; 

(3)  Within  60  days  of  receiving  the 
findings  and  conclusions  of  an 
administrative  judge  under  §  268.208(g) 
of  this  part; 

(4)  Within  30  days  of  receiving  the 
written  recommendation  of  an 
administrative  judge  to  accept  or  reject 
the  class  complaint  pursuant  to 

§  268.305(c)(7)  of  this  part; 

(5)  If  it  decides  to  vacate  an  agreement 
of  resolution  upon  the  selection  of  a 
member  of  the  class  pursuant  to 

§  268.305(0(4)  of  this  part; 

(6)  Within  60  days  of  receiving 
findings  and  recommendations  of  an  . 
administrative  judge  following  a  class 
action  hearing  pursuant  to  the 
procedures  stated  under  §  268.305(i)  of 
this  part; 

(7)  Within  90  days  of  receipt  of  a 
written  claim  by  a  class  member 
pursuant  to  §  268.305(k)(3)  of  this  part; 
or 

(8)  Within  30  days  of  receiving  the 
EEOC  decision  pursuant  to  §  268.405(c) 
of  this  part. 

(c)  Tne  final  decision  of  the  Board 
shall  consist  of  findings  by  the  Board  on 
the  merits  of  each  issue  in  the 
complaint,  or  following  review  by  the 
Commission,  the  reason  or  reasons  for 
acceptance,  modification  or  rejection  of 
each  finding  in  an  EEOC  decision. 

When  discrimination  is  found  and 
indicated  in  the  final  decision, 
appropriate  remedies  and  relief  in 
accordance  with  suhpart  E  of  this  part 
will  be  addressed  in  the  final  decision. 

(d)  The  final  decision  shall  contain 
information  regarding  the  right  to  file  a 
request  for  review  with  the  Commission 
of  final  decisions  pursuant  to 
paragraphs  (b)(1)  through  (7)  of  this 
section  and  the  procedures  for  filing  a 
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request  for  review  with  the  Commission, 
the  right  to  file  a  civil  action  in  a  United 
States  District  Court,  including  the 
name  of  the  proper  defendant  in  any 
such  lawsuit,  and  the  applicable  time 
Umits  for  reviews  and  lawsuits.  A  copy 
of  EEOC  Form  573,  Notice  of  Appeal/ 
Petition,  shall  be  attached  to  the  final 
decision  pursuant  to  paragraphs  (b)(1) 
through  (7)  of  this  section. 

Subpart  C — Provisions  Applicabie  to 
Particular  Complaints 

§268.301  Age  Discrimination  in 
Employment  Act 

(a)  As  an  alterative  to  filing  a 
complaint  of  discrimination  on  the  basis 
of  age  under  this  part,  an  aggrieved 
person  may  file  a  civil  action  in  a 
United  States  District  Court  against  the 
Board  of  Governors.  The  aggrieved 
person  must  give  notice  of  his  or  her 
intent  to  file  such  action  with  the 
Commission,  with  a  copy  to  the  Board’s 
EEO  Programs  Director,  not  less  than  30 
days  prior  to  filing  such  civil  action. 

The  notice  must  be  filed  in  writing  with 
the  Commission:  Federal  Sector 
Programs.  Equal  Employment 
Opportunity  Commission,  1801  L  Street, 
NW,  Washington,  DC  20507,  within  180 
days  of  the  occurrence  of  the  alleged 
unlawful  practice. 

(b)  The  Commission  may  exempt  a 
position  from  the  provisions  of  the 
ADEA  if  the  Commission  establishes  a 
maximum  age  requirement  for  the 
position  on  the  basis  of  a  determination 
that  age  is  a  bona  fide  occupational 
qualification  necessary  to  the 
performance  of  the  duties  of  the 
position.  The  Board  may  adopt  a 
Commission  exemption  for  inclusion 
under  this  section. 

(c)  When  an  aggrieved  person  has 
filed  a  complaint  under  §  268.205  or 
§  268.305  of  this  part  alleging  age 
discrimination,  administrative  remedies 
will  be  considered  to  be  exhausted  for 
purposes  of  filing,  a  civil  action: 

(1)  180  days  after  the  filing  of  an 
individual  complaint  if  the  Board  has 
not  issued  a  final  decision  and  the 
complainant  has  not  filed  a  request  for 
review  by  the  Commission,  or  180  days 
after  the  filing  of  a  class  complaint  if  the 
Board  has  not  issued  a  final  decision; 

(2)  After  the  issuance  of  a  final 
decision  under  §  268.209  of  this  part  on 
an  individual  or  class  complaint  if  the 
individual  has  not  filed  a  request  for 
review  with  the  Commission;  or 

(3)  After  the  issuance  of  a  final 
decision  imder  §  268.209(a)(8)  following 
an  EEOC  decision  under  §  268.405  of 
this  part,  or  180  days  after  the  filing  of 

a  request  for  review  under  subpart  D  of 


this  part  if  the  Commission  has  not 
issued  an  EEOC  decision. 

§268.302  Equal  Pay  Act 

(a)  Any  employee  who  believes  he  or 
she  has  received  unequal  pay  due  to 
discrimination  based  on  sex  may  seek 
recovery  of  withheld  wages  by  filing  a 
complaint  of  discrimination  under 
subpart  B  of  this  part,  if  a  complaint  of 
individual  discrimination,  or  under 

§  268.305  of  this  part  if  a  class  action, 
except  that  civil  actions  shall  be  filed 
pursuant  to  paragraph  (b)  of  this  section. 

(b)  A  complainant,  agent  of  the  class 
or  individual  class  claimant  under  this 
section  may  file  a  civil  action  against 
the  Board  pursuant  to  §  268.506  of  this 
part  in  a  United  States  District  Court 
should  the  complainant,  agent  of  the 
class  or  individual  class  claimant 
believe  he  or  she  has  been  denied  equal 
pay. 

(c)  The  Board  shall  preserve  any 

records  that  are  made  in  the  regular 
course  of  business  which  relate  to  the 
payment  of  wages,  wage  rates,  job 
evaluations,  job  descriptions,  merit 
systems,  seniority  systems,  description 
of  practices,  or  other  matters  which 
describe  or  explain  the  basis  for 
payment  of  any  wage  differential  to 
employees  of  the  opposite  sex,  and 
which  may  be  pertinent  to  the 
determination  of  whether  such 
differential  is  based  on  a  factor  other 
than  sex.  Such  records  are  to  be  kept  for 
at  least  3  years.  ‘- 

(d)  Wages  withheld  in  violation  of 

§  268.202(c)  of  this  part  have  the  status 
of  unpaid  minimum  wage  or  unpaid 
overtime  compensation. 

§  268.303  Rehabilitation  Act 

(a)  General  policy.  The  Board  shall 
give  full  consideration  to  the  hiring, 
placement  and  advancement  of 
qualified  individuals  with  a  disability 
who  are  physically  or  mentally 
disabled.  The  Board  shall  be  a  model 
employer  of  individuals  with  a 
disability.  The  Board  shall  not 
discriminate  against  individuals  with  a 
disability  who  are  physically  or 
mentally  disabled. 

(b)  Reasonable  accommodation.  (1) 
The  Board  shall  make  reasonable 
accommodation  to  the  known  physical 
or  mental  limitations  of  an  employee  or 
applicant  for  employment  who  is  a 
qualified  individual  with  a  disability 
unless  the  Board  can  demonstrate  that 
the  accommodation  would  impose  an 
undue  hardship  on  its  operations. 

(2)  Reasonable  accommodation  may 
include,  but  shall  not  be  limited  to: 

(i)  Making  facilities  readily  accessible 
to  and  usable  by  individuals  with  a 
disability;  and 


(ii)  Job  restructming,  part-time  or 
modified  work  schedules,  acquisition  or 
modification  of  equipment  or  devices, 
appropriate  adjustment  or  modification 
of  examinations,  the  provision  of 
readers  and  interpreters,  and  other 
similar  actions. 

(3)  In  determining  whether,  pursuant 
to  paragraph  (b)(1)  of  this  section,  an 
accommodation  would  impose  an 
undue  hardship  on  the  operation  of  the 
Board,  factors  to  be  considered  include: 

(i)  The  overall  size  of  the  Board’s 
operations  with  respect  to  the  number  of 
employees,  number  and  type  of  facilities 
and  size  of  budget; 

(ii)  The  type  of  Board  operation, 
including  the  composition  and  structure 
of  the  Board’s  work  force;  and 

(iii)  The  nature  and  the  cost  of  the 
accommodation. 

(c)  Employment  criteria.  (1)  The  Board 
shall  not  m^e  use  of  any  employment 
test  or  other  selection  criterion  that 
screens  out  or  tends  to  screen  out 
qualified  individuals  with  a  disability  or 
any  class  of  individuals  with  a  disability 
unless; 

(1)  The  test  score  or  other  selection 
criterion  is  job-related  for  the  position 
in  question  and  consistent  with 
business  necessity;  and 

(ii)  There  are  no  available  alterative 
job-related  tests  that  do  not  screen  out 
or  tend  to  screen  out  as  many 
individuals  with  a  disability. 

(2)  The  Board  shall  select  and 
administer  tests  concerning 
employment  so  as  to  insure  that,  when 
administered  to  an  employee  or 
applicant  for  employment  who  has  a 
disability  that  impairs  sensory,  manual, 
or  speaking  skills,  the  test  results 
accurately  reflect  the  employee’s  or 
applicant’s  ability  to  perform  the 
position  or  type  of  position  in  question 
rather  than  reflecting  the  employee’s  or 
applicant’s  impaired  sensory,  manual, 
or  speaking  skill  (except  where  those 
skills  are  the  factors  that  the  test 
purports  to  measure). 

(d)  Pre-employment  inquiries.  (1) 
Except  as  provided  in  paragraphs  (d)(2) 
and  (3)  of  this  section,  the  Board  shall 
not  conduct  a  pre-employment  medical 
examination  and  shall  not  make  pre¬ 
employment  inquiry  of  an  applicant  as 
to  whether  the  applicant  is  an 
individual  with  a  disability  or  as  to  the 
nature  or  severity  of  a  disability.  The 
Board  may,  however,  make  pre¬ 
employment  inquiry  into  an  applicant’s 
ability  to  meet  the  essential  functions  of 
the  job,  or  the  medical  qualification 
requirements  if  applicable,  with  or 
without  reasonable  accommodation,  of 
the  position  in  question,  i.e.,  the 
minimum  abilities  necessary  for  safe 
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and  efficient  performance  of  the  duties 
of  the  position  in  question. 

(2)  Nothing  in  this  section  shall 
prohibit  the  Board  from  conditioning  an 
offer  of  employment  on  the  results  of  a 
medical  examination  conducted  prior  to 
the  employee’s  entrance  on  duty, 
provided  diat: 

(i)  All  entering  employees  are 
subjected  to  such  an  examination 
regardless  of  disabifity  or  when  the  pre¬ 
employment  medical  questionnaire 
used  for  positions  that  do  not  routinely 
require  medical  examination  indicates  a 
condition  for  which  further  examination 
is  required  because  of  the  job-related 
nature  of  the  condition;  and 

(ii)  The  results  of  such  an 
examination  are  used  only  in 
accordance  with  the  requirements  of 
this  part. 

(3)  Nothing  in  this  section  shall  be 
construed  to  prohibit  the  gathering  of 
pre-employment  medical  information 
for  the  purpose  of  hiring  individuals 
with  a  disability. 

(4)  To  enable  and  evaluate  affirmative 
action  to  hire,  place  or  advance 
individuals  with  a  disability,  the  Board 
may  invite  employees  and  applicants  for 
employment  to  indicate  whether  and  to 
what  extent  they  are  disabled,  if: 

(i)  The  Board  states  clearly  on  any 
written  questionnaire  used  for  this 
purpose  or  makes  clear  orally  if  no 
written  questionnaire  is  used,  that  the 
information  requested  is  intended  for 
use  solely  in  conjunction  with 
affirmative  action;  and 

(ii)  The  Board  states  clearly  that  the 
information  is  being  requested  on  a 
voluntary  basis,  that  refusal  to  provide 
it  will  not  subject  the  employee  or 
applicant  for  employment  to  any 
adverse  treatment,  and  that  it  will  be 
used  only  in  accordance  with  this  part. 

(5)  Information  obtained  in 
accordance  with  this  section  as  to  the 
medical  condition  or  history  of  the 
employee  or  applicant  for  employment 
shall  be  kept  confidential  except  that: 

(i)  Managers,  selecting  officials,  and 
others  involved  in  the  selection  process 
or  responsible  for  affirmative  action  may 
be  informed  that  the  employee  or 
applicant  for  employment  is  an 
individual  with  a  disability; 

(ii)  Supervisors  and  managers  may  be 
informed  regarding  necessary 
accommodations; 

(iii)  First  aid  and  safety  personnel 
may  be  informed,  where  appropriate,  if 
the  condition  might  require  emergency 
treatment; 

(iv)  Government  officials  investigating 
compliance  with  laws,  regulations,  and 
instructions  relevant  to  equal 
employment  opportunity  and 
affirmative  action  for  individuals  with  a 


disability  shall  be  provided  information 
upon  request;  and 

(v)  Statistics  generated  from 
information  obtained  may  be  used  to 
manage,  evaluate,  and  report  on  equal 
employment  opportunity  and 
affirmative  action  programs. 

(e)  Physical  access  to  buildings.  (1) 

The  Board  shall  not  discriminate  against 
employees  or  applicants  for 
employment  who  are  qualified 
individuals  with  a  disability  due  to  the 
inaccessibihty  of  its  facility. 

(2)  It  shall  be  the  policy  of  the  Board 
to  comply  with  the  provisions  of  the 
Rehabilitation  Act,  the  Architectural 
Barriers  Act  of  1968  (42  U.S.C.  4151  et 
seq.)  and  the  Americans  With 
Disabilities  Act  of  1990  (42  U.S.C.  12183 
and  12204). 

(f)  Reassignment.  When  a 
nonprobationary  employee  becomes 
unable  to  perform  the  essential 
functions  of  his  or  her  position  even 
with  reasonable  accommodation  due  to 
a  disability,  the  Board  shall  offer  to 
reassign  the  individual  to  a  funded 
vacant  position  at  the  same  grade  level, 
the  essential  functions  of  which  the 
employee  would  be  able  to  perform  with 
reasonable  accommodation  if  necessary 
unless  the  reassignment  would  impose 
an  undue  hardship  on  the  operation  of 
the  Board.  In  the  absence  of  a  position 
at  the  same  grade  level,  an  offer  of 
reassignment  to  a  vacant  position  at  the 
highest  available  grade  level  below  the 
employee’s  current  grade  level  shall  be 
made,  but  availability  of  such  a  vacancy 
shall  not  affect  the  employee’s 
entitlement,  if  any,  to  disability 
retirement  pursuant  to  any  retirement 
plan  in  which  the  employee  is  enrolled. 
If  the  Board  has  already.posted  a  notice 
or  announcement  seeking  applications 
for  a  specific  vacant  position  at  the  time 
the  Board  has  determined  that  the 
nonprobationary  employee  is  unable  to 
perform  the  essential  functions  of  his  or 
her  position  even  with  reasonable 
accommodation,  then  the  Board  does 
not  have  an  obligation  under  this 
section  to  offer  to  reassign  the 
individual  to  that  position,  but  the 
Board  shall  consider  the  individual  on 
an  equal  basis  with  those  who  applied 
for  the  position. 

(g)  Exclusion  from  definition  of 
“individual  with  a  disability” — (1) 

Illegal  use  of  drugs,  (i)  The  term 
“individual  with  a  disability’’  shall  not 
include  an  individual  who  is  cmrently 
engaging  in  the  illegal  use  of  drugs, 
when  the  Board  acts  on  the  basis  of  such 
use.  The  term  “drug”  means  a 
controlled  substance,  as  defined  in 
Schedules  I  through  V  of  Section  202  of 
theGontrolled  Substances  Act  (21 
U.S.C.  812).  The  term  “illegal  use  of 


drugs”  means  the  use  of  drugs,  the 
possession  or  distribution  of  which  is 
unlawful  under  the  Controlled 
Substances  Act,  but  does  not  include 
the  use  of  a  drug  taken  under 
supervision  by  a  licensed  health  care 
professional,  or  other  uses  authorized  by 
the  Controlled  Substances  Act  or  other 
provisions  of  federal  law.  This 
exclusion,  however,  does  not  exclude  an 
individual  with  a  disability  who: 

(A)  Has  successfully  completed  a 
supervised  drug  rehabilitation  program 
and  is  no  longer  engaging  in  the  illegal 
use  of  drugs,  or  has  otherwise  been 
rehabilitated  successfully  and  is  no 
longer  engaging  in  such  use; 

(B)  Is  participating  in  a  supervised 
rehabilitation  program  and  is  no  longer 
engaging  in  such  use;  or 

(C)  Is  erroneously  regarded  as 
engaging  in  such  use,  but  is  not 
engaging  in  such  use. 

(li)  Except  that  the  Board  may  adopt 
and  administer  reasonable  policies  or 
procedures,  including  but  not  limited  to 
drug  testing,  designed  to  ensure  that  an 
individual  described  in  paragraphs 
(g)(l)(i)  (A)  and  (B)  of  this  section  is  no 
longer  engaging  in  the  illegal  use  of 
drugs. 

(2)  Alcoholism.  The  term  “individual 
with  a  disability”  does  not  include  an 
employee  who  is  an  alcoholic  whose 
current  use  of  alcohol  prevents  the 
employee  from  performing  the  duties  of 
his  or  her  job,  or  whose  employment  by 
reason  of  such  current  alcohol  use, 
would  constitute  a  direct  threat  to  the 
property  or  safety  of  others.  In  this 
regard,  alcoholics  shall  meet  the  same 
performance  and  conduct  standards  to 
which  all  other  Board  employees  must 
satisfy,  even  if  an  unsatisfactory 
performance  is  related  to  the  alcoholism 
of  the  employee. 

(3)  Infectious  and  communicable 
diseases.  If  an  individual  with  a 
disability  has  one  of  the  listed  diseases 
as  determined  by  the  Secretary  of  Health 
and  Human  Services  under  the 
Americans  with  Disabilities  Act  (42 
U.S.C.  12113(d)(1))  and  works  in  or 
applies  for  a  position  at  the  Board  in 
food  handling,  the  Board  vdll  seek 
reasonable  accommodation  under 
paragraph  (b)  of  this  section  to  eliminate 
the  risk  of  transmitting  the  disease 
through  the  handling  of  food.  If  the 
individual  with  a  disability  is  a 
nonprobationary  employee  and  a 
reasonable  accommodation  cannot  be 
made,  the  provisions  contained  in 
paragraph  (f)  of  this  section  shall  apply. 

§  268.304  Employment  of  noncitizens. 

(a)  Definitions.  The  definitions 
contained  in  this  paragraph  (a)  shall 
apply  only  to  this  section. 
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(1)  Intending  citizen  means  a  citizen 
or  national  of  the  United  States,  or  a 
noncitizen  who: 

(1)  Is  a  protected  individual  as  defined 
in  8  U.S.C.  1324b(a)(3):  and 

(ii)  Has  evidenced  an  intention  to 
become  a  United  States  citizen. 

(2)  Noncitizen  means  any  person  who 
is  not  a  citizen  of  the  United  States. 

(3)  Sensitive  information  means: 

(1)  (A)  Information  that  is  classified 
for  national  security  purposes  imder 
Executive  Order  No.  10450  (3  CFR, 
1949-1953  Comp.,  p.  936),  including 
any  amendments  or  superseding  orders 
that  the  President  of  the  United  States 
may  issue  from  time  to  time; 

(B)  Information  that  consists  of 
confidential  supervisory  information  of 
the  Board,  as  defined  in  12  CFR 
261.2(b);  or 

(C)  Information  the  disclosure  or 
premature  disclosure  of  which  to 
unauthorized  persons  may  be 
reasonably  likely  to  impair  the 
formulation  or  implementation  of 
monetary  policy,  or  cause  unnecessary 
or  unwarranted  disturbances  in 
securities  or  other  financial  markets, 
such  that  access  to  such  information 
must  be  limited  to  persons  who  are 
loyal  to  the  United  States. 

(ii)  For  purposes  of  paragraph 

(a)(3)(i)(C)  of  this  section,  information 
may  not  be  deemed  sensitive 
information  merely  because  it  would  be 
exempt  from  disclosure  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  but  sensitive  information  must  be 
information  the  imauthorized  disclosure 
or  premature  disclosure  of  which  may 
be  reasonably  likely  to  impair  important 
functions  or  operations  of  the  Board. 

(4)  Sensitive  position  means  any 
position  of  employment  in  which  the 
employee  will  be  required  to  have 
access  to  sensitive  information. 

(b)  Prohibitions — (1)  Unauthorized 
aliens.  The  Board  shall  not  hire  any 
person  unless  that  person  is  able  to 
satisfy  the  requirements  of  Section  101 
of  the  Immigration  Reform  and  Control 
Act  of  1986. 

(2)  Employment  in  sensitive  positions. 
The  Board  shall  not  hire  any  person  to 

a  sensitive  position  unless  such  person 
is  a  citizen  of  the  United  States  or,  if  a 
noncitizen,  is  an  intending  citizen. 

(3)  Preference.  Consistent  with  the 
Immigration  Reform  and  Control  Act  of 
1986,  and  other  applicable  law, 
applicants  for  employment  at  the  Board 
who  are  citizens  of  the  United  States 
shall  be  preferred  over  equally  qualified 
applicants  who  are  not  United  States 
citizens. 

(c)  Exception.  The  prohibition  of 
paragraph  (b)(2)  of  this  section  does  not 
apply  to  hiring  for  positions  for  which 


a  security  clearance  is  required  under 
Executive  Order  No.  10450,  including 
any  subsequent  amendments  or 
superseding  orders  that  the  President  of 
the  United  States  may  issue  from  time 
to  time,  where  the  noncitizen  either  has 
or  can  obtain  the  necessary  security 
clearance.  Any  offer  of  employment 
authorized  by  this  paragraph  (c)  shall  be 
contingent  upon  receipt  of  the  required 
security  clearance  in  the  manner 
prescribed  by  law. 

(d)  Applicability.  This  section  applies 
to  employment  in  all  positions  at  the 
Board  and  to  employment  by  Federal 
Reserve  Banks  of  examiners  who  must 
be  appointed,  or  selected  and  approved 
by  the  Board  pursuant  to  12  U.S.C.  325, 
326,  338,  or  625. 

§  268.305  Class  complaints. 

(a)  Pre-complaint  processing.  An 
employee  or  applicant  for  employment 
who  wishes  to  file  a  class  complaint 
must  seek  counseling  and  be  counseled 
in  accordance  with  the  procedures 
under  §  268.204  of  this  part. 

(b)  Filing  and  presentation  of  a  class 
complaint.  (1)  A  class  complaint  must 
be  signed  by  the  agent  of  the  class  or 
representative,  and  must  identify  the 
personnel  policy  or  practice  adversely 
affecting  the  class  as  well  as  the  specific 
action  or  matter  affecting  the  agent  of 
the  class. 

(2)  The  complaint  must  be  filed  with 
the  Board  not  later  than  15  calendar 
days  after  the  agent  of  the  class  receives 
a  notice  from  the  EEO  Counselor  of  the 
right  to  file  a  class  complaint. 

(3)  The  complaint  shall  be  processed 
promptly  by  the  Board,  and  the  parties 
shall  cooperate  and  shall  proceed  at  all 
times  without  uiidue  delay. 

(c)  Acceptance  or  dismissal.  (1) 

Within  30  days  of  the  Board’s  receipt  of 
a  class  complaint,  the  Board  shall 
designate  a  representative  who  shall 
monitor  the  class  complaint  on  behalf  of 
the  Board  and  who  shall  be  one  of  the 
individuals  referenced  in  §  268.202(e)(3) 
of  this  part,  and  forward  the  class 
complaint,  along  with  a  copy  of  the  EEO 
Counselor’s  report  and  any  other 
information  pertaining  to  timeliness  or 
other  relevant  circumstances  related  to 
the  class  complaint,  to  the 
Commission’s  Office  of  Federal 
Operations.  The  Commission  shall 
assign  the  class  complaint  to  an 
administrative  judge  or  complaints 
examiner  who  shall,  if  required,  have  a 
proper  security  clearance.  The 
administrative  judge  may  require  the 
agent  of  the  class  or  the  Board  to  shbmit 
additional  information  relevant  to  the 
complaint. 

(2)  The  administrative  judge  may 
recommend  that  the  Board  dismiss  the 


class  complaint,  or  any  portion,  for  any 
of  the  reasons  listed  in  §  268.206  of  this 
part,  or  because  it  does  not  meet  the 
prerequisites  of  a  class  complaint  under 
§  268.102(g)  of  this  part. 

(3)  If  an  allegation  of  discrimination 
in  the  class  complaint  is  not  included  in 
the  EEO  Counselor’s  report,  the 
administrative  judge  shall  afford  the 
agent  of  the  class  15  calendar  days  to 
state  whether  the  matter  was  discussed 
with  the  EEO  Counselor  and,  if  not, 
explain  why  it  was  not  discussed.  If  the 
explanation  is  not  satisfactory,  the 
administrative  judge  shall  recommend 
that  the  Board  dismiss  the  allegation 
under  §  268.206  of  this  part.  If  the 
explanation  is  satisfactory,  the 
administrative  judge  shall  refer  the 
allegation  to  the  Board  for  further 
counseling  by  an  EEO  Counselor  with 
the  agent  of  the  class.  After  counseling, 
the  allegation  shall  be  consolidated  with 
the  class  complaint. 

(4)  If  an  allegation  of  discrimination 
in  the  class  complaint  lacks  specificity 
and  detail,  the  administrative  judge 
shall  afford  the  agent  of  the  class  1 5 
calendar  days  to  provide  specific  and 
detailed  information.  The 
administrative  judge  shall  recommend 
that  the  Board  dismiss  the  class 
complaint  if  the  agent  of  the  class  fails 
to  provide  such  information  within  the 
specified  time  period.  If  the  information 
provided  contains  new  allegations 
outside  the  scope  of  the  complaint,  the 
administrative  judge  shall  advise  the 
agent  of  the  class  how  to  proceed  on  an 
individual  or  class  basis  concerning 
these  allegations. 

(5)  The  administrative  judge  shall 
recommend  that  the  Board  extend  the 
time  limits  for  filing  a  class  complaint 
and  for  consulting  with  an  EEO 
Counselor  in  accordance  with  the  time 
limit  extension  provisions  contained  in 
§§  268.204(a)(2)  and  268.604  of  this 
part. 

(6)  When  appropriate,  the 
administrative  judge  may  recommend 
that  a  class  be  divided  into  subclasses 
and  that  each  subclass  be  treated  as  a 
class,  and  the  provisions  of  this  section 
shall  then  be  construed  and  applied 
accordingly. 

(7)  The  administrative  judge’s  written 
recommendation  to  the  Board  on 
whether  to  accept  or  dismiss  a  class 
complaint  and  the  complaint  file  shall 
be  transmitted  to  the  Board,  and 
notification  of  that  transmittal  shall  be 
sent  to  the  agent  of  the  class.  The 
administrative  judge’s  recommendation 
to  accept  or  dismiss  shall  become  the 
Board’s  decision  unless  the  Board 
accepts,  rejects  or  modifies  the 
recommended  decision  within  30  days 
of  the  receipt  of  the  recommended 
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decision  and  complaint  file  pursuant  to 
§  268.209  of  this  part.  The  Board  shall 
notify  the  agent  of  the  class  by  certified 
mail,  return  receipt  requested,  and  the 
administrative  judge  of  its  decision  to 
accept  or  dismiss  a  class  complaint.  At 
the  same  time,  the  Board  shall  forward 
to  the  agent  of  the  class  copies  of  the 
administrative  judge’s  recommendation 
and  the  complaint  file.  The  dismissal  of 
a  class  complaint  shall  inform  the  agent 
of  the  class  either  that  the  class 
complaint  is  being  filed  on  that  date  as 
an  individual  complaint  of 
discrimination  and  will  be  processed 
under  subpart  B  of  this  part,  or  that  the 
class  complaint  is  also  dismissed  as  an 
individual  complaint  in  accordance 
with  §  268.206  of  this  part.  In  addition, 
it  shall  inform  the  agent  of  the  class  of 
the  right  to  file  a  request  for  review  of 
the  dismissal  of  the  class  complaint 
with  the  Commission  pursuant  to 
§  268.401  of  this  part,  or  to  file  a  civil 
action.  A  copy  of  EEOC  Form  573, 
notice  of  Appeal/Petition,  shall  be 
attached  to  the  Board’s  decision  to 
dismiss  a  class  complaint  pursuant  to 
§  268.209(b)(4)  of  this  part. 

(d)  Notification.  (1)  Within  15 
calendar  days  of  accepting  a  class 
complaint,  the  Board  shall  use 
reasonable  means,  such  as  delivery, 
mailing  to  last  known  address  or 
distribution,  to  notify  all  class  members 
of  the  acceptance  of  the  class  complaint. 

(2)  Such  notice  shall  contain: 

(i)  The  date  of  acceptance  of  the  class 
complaint  by  the  Board; 

(ii)  A  descriptibn  of  the  issues 
accepted  as  part  of  the  class  complaint; 

(iii)  An  explanation  of  the  binaing 
nature  of  the  Board’s  dismissal,  final 
decision  or  resolution  of  the  class 
complaint  on  class  members;  and 

(iv)  The  name,  address  and  telephone 
number  of  the  agent  of  the  class  or,  if 
represented,  the  representative. 

(e)  Obtaining  evidence  concerning  the 
complaint.  (1)  Upon  the  acceptance  of  a 
class  complaint  by  the  Board,  the 
administrative  judge  shall  notify  the 
agent  of  the  class  and  the  Board’s 
representative  of  the  time  period  that 
will  be  allowed  both  parties  to  prepare 
their  case.  This  time  period  will  include 
at  least  60  days  and  may  be  extended  by 
the  administrative  judge  upon  the 
request  of  either  party.  Both  parties  are 
entitled  to  reasonable  development  of 
evidence  on  matters  relevant  to  the 
issues  raised  in  the  class  complaint. 
Evidence  may  be  developed  through 
interrogatories,  depositions,  and 
requests  for  admissions,  stipulations  or 
production  of  documents.  It  shall  be 
grounds  for  objection  to  producing 
evidence  that  the  information  sought  by 
either  party  is  irrelevant. 


overburdensome,  repetitious,  privileged, 
or  that  production  would  be  unlawful. 

(2)  If  mutual  cooperation  fails,  either 
party  may  request  the  administrative 
judge  to  rule  on  a  request  to  develop 
evidence.  If  a  party  fails  without  good 
cause  shown  to  respond  fully  and  in 
timely  fashion  to  a  request  made  or 
approved  by  the  administrative  judge 
for  documents,  records,  comparative 
data,  statistics  or  affidavits,  and  the 
information  is  solely  in  the  control  of 
one  party,  such  failure  may,  in 
appropriate  circumstances,  cause  the 
administrative  judge: 

(1)  To  draw  an  adverse  inference  that 
the  requested  information  would  have 
reflected  unfavorably  on  the  party 
refusing  to  provide  the  requested 
information; 

(ii)  To  consider  the  matters  to  which 
the  requested  information  pertains  to  be 
established  in  favor  of  the  opposing 
party; 

(iii)  To  exclude  other  evidence  offered 
by  the  party  failing  to  produce  the 
requested  information; 

(iv)  To  recommend  that  a  decision  be 
entered  in  favor  of  the  opposing  party; 
or 

(v)  To  take  such  other  actions  as  the 
administrative  judge  deems  appropriate. 

(3)  During  the  period  for  development 
of  evidence,  the  administrative  judge 
may,  in  his  or  her  discretion,  direct  that 
an  investigation  of  facts  relevant  to  the 
class  complaint  or  any  portion  be 
conducted. 

(4)  Both  parties  shall  furnish  to  the 
administrative  judge  copies  of  all 
materials  that  they  wish  to  be  examined 
and  such  other  material  as  may  be 
requested. 

(f)  Opportunity  for  resolution  of  the 
class  complaint.  (1)  The  administrative 
judge  shall  furnish  the  agent  of  the  class 
and  the  Board’s  representative  a  copy  of 
all  materials  obtained  concerning  the 
class  complaint  and  provide 
opportunity  for  the  agent  of  the  class  to 
discuss  the  materials  with  the  Board’s 
representative  and  to  attempt  resolution 
of  the  class  complaint. 

(2)  The  class  complaint  may  be 
resolved  by  agreement  of  the  Board  and 
the  agent  of  the  class  at  any  time  as  long 
as  the  agreement  is  fair  and  reasonable. 

(3)  If  the  class  complaint  is  resolved, 
the  terms  of  the  resolution  shall  be 
reduced  to  writing  and  signed  by  the 
agent  of  the  class  and  the  Board. 

(4)  Notice  of  the  agreement  of 
resolution  shall  be  given  to  all  class 
members  in  the  same  manner  as 
notification  of  tlie  acceptance  of  the 
class  complaint  and  shall  state  the 
relief,  if  any,  to  be  granted  by  the  Board. 
An  agreement  of  resolution  shall  bind 
all  members  of  the  class.  Within  30  days 


of  the  date  of  the  notice  of  the 
agreement  of  resolution,  any  member  of 
the  class  may  petition  the  Commission 
to  vacate  the  agreement  of  resolution 
because  it  benefits  only  the  agent  of  the 
class  or  is  otherwise  not  fair  and 
reasonable.  Such  a  petition  will  be 
processed  in  accordance  with  paragraph 
(c)  of  this  section  and  if  the 
administrative  judge  finds  that  the 
agreement  of  resolution  is  not  fair  and 
reasonable,  he  or  she  shall  recommend 
that  the  agreement  of  resolution  be 
vacated  and  that  the  original  agent  of 
the  class  be  replaced  by  the  petitioner 
or  some  other  class  member  who  is 
eligible  to  be  the  agent  of  the  class 
during  further  processing  of  the  class 
complaint.  The  Board  may  determine, 
with  respect  to  the  petition,  that  the 
agreement  of  resolution  is  not  fair  and 
reasonable,  which  vacates  any 
agreement  between  the  former  agent  of 
the  class  and  the  Board.  The  Board’s 
decision  to  vacate  the  agreement  of 
resolution  shall  be  communicated  to  the 
former  agent  of  the  class  and  to  the 
petitioner,  and  shall  inform  them  of 
their  right  to  file  a  request  for  review 
with  the  Commission  under  §  268.401  of 
this  part.  A  copy  of  EEOC  Form  573, 
notice  of  Appeal/Petition,  shall  be 
attached  to  the  Board’s  decision 
pursuant  to  §  268.20^)(5)  of  this  part. 

(g)  Hearing.  On  expiration  of  the 
period  allowed  for  preparation  of  the 
case,  the  administrative  judge  shall  set 
a  date  for  a  hearing.  The  hearing  shall 
be  conducted  in  accordance  with 

§§  268.208(a)  through  (f)  of  this  part. 

(h)  Report  of  findings  and 
recommendations.  (1)  The 
administrative  judge  shall  transmit  to 
the  Board  a  report  of  findings  and 
recommendations  on  the  class 
complaint,  including  a  recommended 
decision,  systemic  relief  for  the  class 
and  any  individual  relief,  where 
appropriate,  with  regard  to  the 
personnel  policy  or  practice  that  gave 
rise  to  the  class  complaint. 

(2)  If  the  administrative  judge  finds  no 
class  relief  appropriate,  he  or  she  shall 
determine  if  a  finding  of  individual 
discrimination  is  warranted  and,  if  so, 
shall  recommend  appropriate  relief. 

(3)  The  administrative  judge  shall 
notify  the  Board  of  the  date  on  which 
the  report  of  findings  and 
recommendations  was  forwarded  to  the 
Board. 

(i)  Board  decision.  (1)  Within  60  days 
of  receipt  of  the  report  of  findings  and 
recommendations  issued  under 

§  268.305(h)  of  this  part,  the  Board  shall 
issue  a  final  decision  pursuant  to 
§  268.209  of  this  part,  which  shall 
accept,  reject,  or  modify  the  findings 
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and  recommendations  of  the 
administrative  judge. 

(2)  The  final  decision  of  the  Board 
shall  be  in  writing  and  shall  be 
transmitted  to  the  agent  of  the  class  by 
certified  mail,  return  receipt  requested, 
along  with  a  copy  of  the  report  of 
findings  and  recommendations  of  the 
administrative  judge. 

(3)  When  the  Board’s  final  decision  is 
to  reject  or  modify  the  findings  and 
recommendations  of  the  administrative 
judge,  the  Board’s  final  decision  shall 
contain  specific  reasons  for  the  Board’s 
final  decision. 

(4)  If  the  Board  has  not  issued  a  final 
decision  within  60  days  of  its  receipt  of 
the  administrative  judge’s  repwt  of 
findings  and  recommendations,  those 
findings  and  recommendations  of  the 
administrative  judge  shall  become  the 
Board’s  final  derision.  The  Board  shell 
transmit  the  final  decision  to  the  agent 
of  the  class  within  5  calendar  days  of 
the  expiration  of  the  60-day  period. 

(5)  The  final  decision  of  the  Board 
shall  require  any  relief  authorized  by 
law  and  determined  to  be  necessary  or 
desirable  to  resolve  the  issue  of 
discrimination. 

(6)  The  final  decision  of  the  Board 
shall,  subject  to  subpiart  E  of  this  part, 
be  binding  on  all  members  of  the  class 
and  the  Board. 

(7l  The  final  decision  shall  inform  the 
class  agent  of  the  right  to  seek  review  by 
the  Commission,  or  to  file  a  civil  action, 
in  accordance  with  subpart  E  of  this 
part,  and  of  the  applicable  time  limits. 

( j)  Notification  of  decision.  The  Board 
shall  notify  class  members  of  the 
Board’s  final  decision  and  relief 
awarded,  if  any,  through  the  same 
media  employed  to  give  notice  of  the 
existence  of  the  class  complaint.  The 
notice,  where  appropriate,  shall  include 
information  concerning  the  rights  of 
class  members  to  seek  individual  relief, 
and  of  the  procedures  to  be  followed. 
Notice  shall  be  given  by  the  Board 
within  10  calendar  days  of  the 
transmittal  of  the  final  decision  to  the 
agent  of  the  class. 

(k)  Relief  for  individual  class 
members.  (1)  When  the  Board  finds 
class  discrimination,  the  Board  shall 
eliminate  or  modify  the  personnel 
policy  or  practice  out  of  which  the 
complaint  arose  and  provide  individual 
relief,  including  an  award  of  attorney’s 
fees  and  costs,  to  the  agent  of  the  class 
in  accordance  with  §  268.501(e)  of  this 
part. 

(2)  When  class-wide  discrimination  is 
not  found,  but  it  is  found  that  the  agent 
of  the  class  is  a  victim  of  discrimination, 
§  268.501  of  this  part  shall  apply.  The 
Board  shall  also,  within  60  days  of  the 
issuance  of  its  final  decision  finding  no 


class- wide  discrimination,  issue  the 
acknowledgem^t  of  receipt  of  an 
individual  complaint  as  required  by 
§  268.2Q5(d)  of  this  {>art  and  process  in 
accordance  with  the  provisions  of 
subpart  B  of  this  part,  each  individual 
complaint  that  was  subsumed  into  the 
class  complaint 

(3)  When  class- wide  discrimination  is 
foimd  in  a  final  decision  of  the  Board, 
and  a  class  member  believes  that  he  or 
she  is  entitled  to  individual  relief,  the 
class  member  may  file  a  written  claim 
with  the  Board’s  EEO  Programs  Director 
within  30  days  of  receipt  of  notification 
by  the  Board  of  its  final  decision.  The 
claim  must  include  a  specific,  detailed 
showing  that  the  claimant  is  a  class 
member  who  was  affected  by  a 
personnel  action  or  matter  resulting 
fiom  the  discriminatory  personnel 
policy  or  practice,  and  that  this 
discriminatory  action  took  place  within 
the  period  of  time  for  which  the  Board 
found  class- wide  discrimination  in  its 
final  decision.  The  period  of  time  for 
which  the  Board  finds  class- wide 
discrimination  shall  begin  not  more 
than  45  days  prior  to  the  initial  contact 
by  the  agent  of  the  class  with  the  EEO 
Counselor  and  shall  end  not  later  than 
the  date  when  the  Board  eliminates  the 
personnel  pohcy  or  practice  found  to  be 
discriminatory  in  the  Bomd’s  final 
decision.  The  Board  shall  issue  a  final 
decision  on  each  such  claim  within  90 
days  of  filing.  Such  decision  must 
include  a  notice  of  the  right  to  file  a 
request  for  review  with  the  Commission 
or  a  civil  action  in  accordance  with 
subpart  E  of  this  part  and  the  applicable 
time  limits.  A  copy  of  EEOC  Fcwm  573, 
notice  of  Appeal/Petition,  shall  be 
attached  to  the  Board’s  decision 
pursuant  to  §268. 209(b)(7)  of  this  part. 

Subpart  D— Review  by  the  Equal 
Employment  Opportunity  Commission 

§  268.401  Review  by  the  Equal 
Employment  Opportunity  Commission. 

(a)  An  individual  complainant  may 
file  a  request  for  review  with  the 
Commission  of  a  final  decision  issued 
by  the  Board  under  §  268.209  of  this 
part,  or  a  dismissal  by  the  Board  of  all 
or  a  portion  of  an  individual  complaint 
under  §  268.206  of  this  part 

(b)  An  agent  of  the  class  may  file  a 
request  for  review  with  the  Commission 
of  a  dismissal  of  all  or  a  portion  of  a 
class  complaint  rendered  by  the  Board 
under  §  268.305(c)  of  this  part,  or  a  final 
decision  of  the  Board  accepting  or 
rejecting  all  or  a  portion  of  a  report  of 
findings  and  recommendaticms  of  an 
EKlministrative  judge  with  regard  to  a 
class  complaint  pursuant  to  §  268.305(1] 
of  this  part  A  class  member  may  file  a 


request  for  review  with  the  Commission 
of  a  final  decision  by  the  Board  on  a 
claim  for  individual  relief  under  a  class 
complaint  pursuant  to  §26A.305Ck)  of 
this  part.  Both  an  agent  of  the  class  and 
a  class  member  may  file  a  request  for 
review  with  the  Commission  of  a  final 
decision  of  the  Board  on  a  petition 
pursuant  to  §268.305(f)(4}  of  this  part. 

(c)  A  complainant,  ^ent  of  the  ckss 
or  individual  class  claimant  may  file  a 
request  for  review  with  the  Commission 
of  the  Board's  alleged  noncompliance 
with  a  settlement  agreement  or  final 
decision  in  accordance  with  §268.504 
of  this  part 

§  268.402  Time  limits  for  review  by  the 
Equal  Employment  Opportunity 
Commission. 

(a)  Any  dismissal  of  a  complaint  or  a 
pmrtion  of  a  complaint,  or  any  final 
decision  of  the  Board,  as  set  forth  in 
paragraphs  (b)(1)  throu^  t7j  of 

§  268.209  of  this  part,  may  be  reviewed 
by  the  Commission  if  a  request  for 
review  is  filed  with  the  Commission 
within  30  days  of  the  complainant’s 
receipt  of  the  dismissal  or  final 
decision.  In  the  case  of  class  complaints, 
any  final  decision  of  the  Board  received 
by  an  agent  of  the  class,  petitioner  or 
any  individual  class  claimant  may  be 
reviewed  by  the  Commission  if  a  request 
for  review  is  filed  with  the  Commission 
within  30  days  of  its  receipt.  Where  a 
complainant  has  notified  the  EEO 
Programs  DirectcH'  of  alleged 
noncompliance  with  a  settlement 
agreement  in  accordai^e  with  §268.504 
of  this  part,  the  complainant  may  file  a 
request  for  review  with  the  Commission 
within  35  days  after  notification  to  the 
EEO  Programs  Director  under 
§  268.504(a)  of  this  part  of  such 
noncompliance,  but  the  complainant 
must  file  a  request  for  review  within  30 
days  of  receipt  of  the  Board’s 
determination. 

(b)  If  the  complainant  is  represented 
by  an  attorney  of  record,  then  the  30  day 
time  period  provided  in  paragraph  (a)  of 
this  section  within  which  to  file  a 
request  for  review  shall  be  calculated 
horn  the  receipt  of  the  notification 
required  under  §  268.504(a)  of  this  part 
by  the  attorney.  In  all  other  instances, 
the  time  within  which  to  file  a  request 
for  review  with  the  Commission  shall  be 
calculated  from  the  receipt  of  the 
notification  required  under  §  26a.504(a) 
of  this  part  by  the  complainant. 

§  268.403  How  to  seek  review. 

(a)  The  complainant  must  file  a 
request  for  review  with  the  Commission 
by  sending  EEOC  Form  573,  notice  of 
Appeal/Petition,  to  the  Director,  Office 
of  Federal  Operations,  Equal 
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Employment  Opportunity  Commission, 
P.O.  Box  19848,  Washington,  DC  20036, 
or  by  personal  delivery  or  facsimile.  The 
complainant  should  indicate  what 
matters  he  or  she  is  requesting  the 
Commission  to  review. 

(b)  The  complainant  shall  furnish  a 
copy  of  the  request  for  review  to  the 
Board’s  EEO  Programs  Director  at  the 
same  time  that  he  or  she  files  the 
request  for  review  with  the  Commission. 
In  or  attached  to  the  request  for  review 
by  the  Commission,  the  complainant 
must  certify  the  date  and  method  by 
which  service  was  made  on  the  Board. 

(c)  If  a  complainant  does  not  Hie  a 
request  for  review  with  the  Commission 
within  the  time  limits  of  this  subpart  D, 
the  request  for  review  shall  be  untimely 
and  shall  be  dismissed  by  the 
Commission. 

(d)  Any  statement  or  brief  in  support 
of  the  request  for  review  must  be 
submitted  to  the  Director,  Office  of 
Federal  Operations,  Equal  Employment 
Opportunity  Commission,  and  to  the 
Board  within  30  days  of  the  filing  of  the 
request  for  review.  Following  receipt  of 
the  request  for  review,  and  any  brief  in 
support  of  the  request  for  review,  the 
Director,  Office  of  Federal  Operations, 
Equal  Employment  Opportunity 
Commission,  shall  request  the 
complaint  file  from  the  Board.  The 
Board  shall  submit  the  complaint  file 
and  any  Board  statement  or  brief  in 
opposition  to  the  request  for  review  to 
the  Director,  Office  of  Federal 
Operations,  Equal  Employment 
Opportunity  Commission,  within  30 
days  of  receipt  of  the  Commission’s 
request  for  the  complaint  file.  A  copy  of 
the  Board’s  statement  or  brief  shall  be 
served  on  the  complainant  at  the  same 
time. 

§  268.404  Procedure  on  review. 

(a)  The  Commission’s  Office  of 
Federal  Operations  shall  review  the 
complaint  file  and  all  written  statements 
and  briefs  from  either  party.  The 
Commission  may  supplement  the  record 
by  an  exchange  of  letters  or  memoranda, 
investigation,  remand  to  the  Board  or 
other  procedures. 

(b)  If  the  Commission’s  Office  of 
Federal  Operations  requests  information 
from  one  or  both  of  the  parties  to 
supplement  the  record,  each  party 
providing  information  shall  send  a  copy 
of  the  information  submitted  to  the 
Commission  to  the  other  party. 

§  268.405  Decisions  on  review. 

(a)  The  Commission’s  Office  of 
Federal  Operations  shall  issue  a  written 
decision  (the  EEOC  decision)  setting 
forth  its  reasons  for  the  decision.  The 
Commission  shall  dismiss  requests  for 


review  in  accordance  with  §§  268.206, 
268.403(c)  and  268.507  of  this  part.  The 
EEOC  decision  shall  be  based  on  the 
preponderance  of  the  evidence.  If  the 
EEOC  decision  contains  a  finding  of 
discrimination,  appropriate  remedy(ies) 
shall  be  included  and,  where 
appropriate,  the  entitlement  to  interest, 
attorney’s  fees  or  costs  shall  be 
indicated.  The  EEOC  decision  shall 
reflect  the  date  of  its  issuance,  inform 
the  complainant  of  his  or  her  civil 
action  rights,  and  be  transmitted  to  the 
complainant  and  to  the  Board  by 
certified  mail,  return  receipt  requested. 

(b)  The  EEOC  decision  issued  under 
paragraph  (a)  of  this  section  is  final, 
subject  to  paragraph  (c)  of  this  section, 
within  the  meaning  of  §  268.406(d)  of 
this  part  unless: 

(1)  Either  party  files  a  timely  request 
for  reconsideration  pursuant  to 

§  268.406  of  this  part;  or 

(2)  The  Commission  on  its  own 
motion  reconsiders  tlie  case. 

(c)  The  Board,  within  30  days  of 
receiving  the  EEOC  decision,  shall  issue 
final  decision  pursuant  to  §  268.209  of 
this  part  based  upon  the  EEOC  decision. 

§268.406  Reconsideration. 

(a)  Within  a  reasonable  period  of  time, 
the  Commission  may,  in  its  discretion, 
reconsider  an  EEOC  decision  issued 
under  §  268.405(a)  of  this  part, 
notwithstanding  emy  other  provisions  of 
this  part. 

(b)  A  party  may  request 
reconsideration  of  an  EEOC  decision 
issued  under  §  268.405(a)  of  this  part 
provided  that  such  request  is  made 
within  30  days  of  receipt  of  an  EEOC 
decision  or  within  20  days  of  receipt  of 
another  party’s  timely  request  for 
reconsideration.  Such  request,  along 
with  any  supporting  statement  or  brief, 
shall  be  submitted  to  the  Commission’s 
Office  of  Review  and  Appeals,  and  to  all 
parties  with  proof  of  such  submission. 
All  other  parties  shall  have  20  days  from 
the  date  of  service  in  which  to  submit 
to  all  other  parties,  with  proof  of 
submission,  any  statement  or  brief  in 
opposition  to  the  request. 

(c)  The  request  for  reconsideration  or 
the  statement  or  brief  in  support  of  the 
request  shall  contain  arguments  or 
evidence  which  tend  to  establish  that: 

(1)  New  and  material  evidence  is 
available  that  was  not  readily  available 
when  the  EEOC  decision  was  issued; 

(2)  The  EEOC  decision  involved  an 
erroneous  interpretation  of  law, 
regulation  or  material  fact,  or 
misapplication  of  established  policy;  or 

(3)  The  EEOC  decision  is  of  such 
exceptional  nature  as  to  have  substantial 
precedential  implications. 


(d)  A  decision  on  a  request  for 
reconsideration  by  either  party  is  final 
and  there  shall  be  no  further  right  by 
either  party  to  request  reconsideration 
of  an  EEOC  decision. 

Subpart  E— Remedies,  Enforcement 
and  Civil  Actions 

§  268.501  Remedies  and  relief. 

(a)  General  procedures.  When  the 
Board  finds  discrimination  when 
issuing  its  final  decision  pursuant  to 
§  268.209  of  this  part,  the  Board  shall 
consider  the  following  elements  in 
providing  full  relief  to  complainants: 

(1)  Notification  to  all  employees  of  the 
Board  of  their  right  to  be  free  of 
unlawful  discrimination  and  assurance 
that  the  particular  types  of 
discrimination  found  will  not  recur; 

(2)  Commitment  that  corrective, 
curative  or  preventive  action  will  be 
taken,  or  measures  adopted,  to  ensure 
that  violations  of  law  and  this  part 
similar  to  those  found  unlawful  will  not 
recur; 

(3)  An  unconditional  offer  to  each 
identified  victim  of  discrimination  of 
placement  in  the  position  the  person 
would  have  occupied  but  for  the 
discrimination  suffered  by  that  person, 
or  a  substantially  equivalent  position; 

(4)  Payment  to  each  identified  victim 
of  discrimination  on  a  make  whole  basis 
for  any  loss  of  earnings  the  person  may 
have  suffered  as  a  result  of  die 
discrimination;  and 

(5)  Commitment  that  the  Board  shall 
cease  from  engaging  in  the  specific 
unlawful  employment  practice  found  in 
the  case. 

(b)  Relief  for  an  applicant.  (1)  (i) 

When  it  is  determined  in  a  final 
decision  that  an  applicant  for 
employment  has  been  discriminated 
against,  the  Board  shall  offer  the 
applicant  for  employment  the  position 
that  the  applicant  for  employment 
would  have  occqpied  absent 
discrimination  or,  if  justified  by  the 
circumstances,  a  substantially 
equivalent  position  unless  clear  and 
convincing  evidence  indicates  that  the 
applicant  for  employment  would  not 
have  been  selected  even  absent  the 
discrimination.  The  offer  to  the 
applicant  for  employment  shall  be  made 
in  writing.  The  applicant  for 
employment  shall  have  15  days  fi'om 
receipt  of  the  offer  within  which  to 
accept  or  decline  the  offer.  Failure  to 
accept  the  offer  within  the  15-day 
period  will  be  considered  a  declination 
of  the  offer,  unless  the  applicant  for 
employment  can  show  that 
circumstances  beyond  his  or  her  control 
prevented  a  response  within  the  time 
limit. 
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Ui]  If  the  o6er  is  accepted, 
appmntinent  shall  be  retroactive  to  the 
date  the  apphcant  for  empk)3rmeDt 
would  have  been  hired.  Back  pay, 
computed  in  the  manner  prescribed  in 
5  CFR  550.805  shall  be  awarded  fiom 
the  date  the  applicant  for  empfoyment 
would  have  entered  on  duty  until  the 
date  the  applicant  for  employment 
actually  enters  on  duty  xmless  clear  and 
convincing  evidence  indicates  that  the 
applicant  would  not  have  been  selected 
even  absent  discrimination.  Interest  on 
back  pay  shall  be  included  in  the  back 
pay  computation  where  sovereign 
immunity  has  been  waived.  An 
applicant  for  employment  shall  be 
deemed  to  have  performed  service  at  the 
Board  during  such  period  for  all 
purposes  except  for  meeting  service 
requirements  ror  completion  of  a 
required  probationary  period. 

liii)  If  the  offer  of  employment  is 
declined,  the  Board  shall  award  the 
applicant  for  employment  a  sum  equal 
to  the  back  pay  he  or  she  would  have 
received,  computed  in  the  manner 
prescribed  in  5  CFR  550.805  from  the 
date  he  or  she  would  have  been 
appointed  until  the  date  the  offer  was 
declined,  subject  to  the  limitation  of 
paragraph  (b)(3l  of  this  section.  Interest 
on  back  pay  shall  be  included  in  the 
back  pay  computation.  The  Board  shall 
inform  the  applicant  for  employment,  in 
its  offer  of  employment,  of  die  right  to 
this  award  in  the  event  the  offer  of 
employment  is  declined. 

(2)  When  it  is  determined  in  a  final 
decision  that  discrimination  existed  at 
the  time  the  applicant  for  employment 
was  considered  for  employment  but  dso 
by  clear  and  convincing  evidence  that 
the  applicant  would  not  have  been  hired 
even  absent  discrimination,  the  Board 
shall  nevertheless  take  all  steps 
necessary  to  eliminate  the 
discriminatory  practice  and  ensure  it 
does  not  recur. 

(3)  Back  pay  under  this  paragraph  (h) 
for  complaints  under  Title  VH  or  the 
Rehabilitation  Act  may  not  extend  from 
a  date  earlier  than  two  years  prior  to  the 
date  on  which  the  complaint  was 
initially  filed  by  the  applicant  for 
employment. 

(c)  Relief  for  an  employee.  When  it  is 
determined  in  a  final  decision  that  an 
employee  of  the  Board  was 
discriminated  against,  the  Board  shall 
provide  relief,  which  shall  include,  but 
need  not  be  limited  to,  one  or  more  of 
the  following  actions: 

(1)  Nondiscriminalcffy  placement, 
with  back  pay  computed  in  the  manner 
prescribed  in  5  CFR  550.805  unless 
clear  and  convincing  evidence 
contained  in  the  record  demonstrates 
that  the  personnel  action  would  have 


been  taken  evm  absent  dte 
discrimination.  Interest  on  back  pay 
shall  be  included  in  the  back  pay 
computation  where  sovereign  immunity 
has  been  waived.  The  back  pay  liability 
under  Title  VI!  or  the  Reh^ilitation  Act 
is  limited  to  the  two  years  prior  to  the 
date  the  discrimination  complaint  was 
filed; 

(2)  If  clear  and  convincing  evidence 
indicates  that,  althoxigh  discrimination 
existed  at  the  time  the  personnel  action 
was  taken,  the  personnel  action  would 
have  been  taken  even  absent 
discrunination,  the  Board  shall 
nevertheless  eliminate  any 
discriininatory  practice  and  ensure  it 
does  not  recur; 

(3)  Cancellation  of  an  unwarranted 
personnel  action  and  restcoation  of  the 
employee; 

(4)  Expunction  from  the  Board’s 
records  of  any  adverse  materials  relating 
to  the  discriminatory  practice;  and 

(5)  Full  opportunity  to  participate  in 
the  employee  benefit  denied  (e.g., 
training,  preferential  work  assignments, 
overtime  scheduling 

(dl  \ntigatioii  of  damages.  The  Board 
shall  not  decline  to  grant  relief  based 
upon  failure  to  mitigate  damages  unless 
it  has  clear  and  convincing  evidence 
that  the  employee  ch*  appLfoant  for 
employment  has  failed  to  mitigate 
damages.  The  Board  shall  have  the 
burden  of  proving  by  a  preponderance 
of  the  evidence  that  the  complainant  has 
failed  to  mitigate  his  or  her  damages. 

(e)  Attorney’s  fees  or  costs — (1) 
Awards  of  attorney’s  fees  or  costs.  The 
provisions  of  this  paragraph  (e)  relating 
to  the  award  of  attorney’s  fees  or  costs 
shall  apply  to  allegations  of 
discrimination  prohibited  by  Title  VII 
and  the  Rehabilitation  Act.  In  a  notice 
of  final  action  or  a  decision,  the 
employee  or  applicant  for  employment 
may  be  awarded  reasonable  attorney’s 
fees  or  costs  fincluding  expert  witness 
fees)  incurred  in  the  processing  of  the 
complaint.  In  this  regard: 

(i)  A  finding  of  discrimination  raises 
a  presumption  of  entitlement  to  an 
award  of  attorney’s  fees; 

(ii)  Attorney’s  fees  are  allowable  only 
for  the  services  of  members  of  the  Bar 
emd  law  clerks,  paralegals  or  law 
students  under  the  supervision  of 
members  of  the  Bar,  except  that  no 
award  is  allowable  for  the  services  of 
any  employee  of  the  Federal 
Government;  and 

(iii)  Attorney’s  fees  shall  be  paid  only 
for  services  performed  after  the  filing  of 
a  WTitten  complaint  and  after  the 
complainant  has  notified  the  Board  that 
he  or  she  is  represented  by  an  attorney, 
except  that  fe^  allowable  for  a 
reasonable  period  of  time  prior  to  the 


notification  of  representatioa  for  any 
services  performed  in  reaching  a 
determination  to  represent  the 
complainant  Written  submissions  to  the 
Board  that  are  signed  by  the 
representative  shall  be  deemed  to 
constitute  notice  of  representation. 

(2)  Amount  of  awards.  (1)  When  the 
attorney’s  fees  or  costs  are  awarded,  the 
complainant’s  attorney  shall  submit  a 
verified  statement  of  costs  and 
attorney’s  fees  (including  expert  witness 
fees),  as  appropriate,  to  the  Board 
within  39  days  of  receipt  of  the  final 
decision,  unless  a  request  for  review  or 
reconsideration  is  filed.  A  statement  of 
attorney’s  fees  shall  be  accompanied  by 
an  affidavit  executed  by  the  attorney  of 
record  itemizing  the  attorney’s  charges 
for  legal  services  and  both  the  verified 
statement  and  the  accompanying 
affidavit  shall  be  made  a  part  of  the 
complaint  file.  The  amount  of  attorney’s 
fees  or  costs  to  he  awrarded  the 
complainant  shall  be  determined  by 
agre«nent  among  the  complainant,  the 
complainant’s  representative  and  the 
Boand.  Such  agreement  shall 
immediately  be  reduced  to  writing. 

(ii)  (A)  If  the  cranplainant,  the 
complainant’s  representative  and  the 
Board  cannot  rea^  an  agreement  on  the 
amount  of  attorney’s  fees  or  costs  writhin 
20  days  of  the  Board’s  receipt  of  the 
verified  statement  and  accompanying 
affidavit,  the  Board  shall  issue  a 
decision  determining  the  amount  of 
attorney’s  fees  or  costs  due  within  30 
days  of  receipt  of  the  statement  and 
affidavit.  The  decision  of  the  Board 
shall  include  the  specific  reasons  for 
determining  the  amount  of  the  award. 
The  complainant  or  the  complainaitf ’s 
representative  may  file  a  request  for 
review  with  the  Commission  of  the 
Board’s  decision,  and  the  Board’s  notice 
to  the  complainant  and  his  or  her 
representative  shall  include  EEOC  Form 
573,  notice  of  Appeal/Petition. 

(B)  The  amoimt  of  attorney’s  fees  shall 
be  calculated  in  accordance  with 
existing  case  law  using  the  following 
standards:  The  starting  point  shall  he 
the  number  of  hours  reasonably 
expended  multiplied  by  a  reasonable 
hourly  rate.  This  amount  may  he 
reduced  or  increased  in  consideration  of 
the  following  factors,  although 
ordinarily  many  of  these  factors  are 
subsumed  within  the  calculation  set 
forth  in  this  paragraph  (e)(2)(ii)(B)'.  The 
time  and  labor  required,  the  novelty  and 
difficulty  of  the  questions,  the  skill 
requisite  to  perform  the  legal  service 
properly,  the  attorney’s  preclusion  from 
other  emplojTnent  due  to  acceptance  of 
the  case,  the  customary  fee,  whether  the 
fee  is  fixed  or  contingent,  time 
limitations  imposed  by  the  client  or  the 
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circumstances,  the  amount  involved  and 
the  results  obtained,  the  experience, 
reputation,  and  ability  of  the  attorney, 
the  undesirability  of  the  case,  the  nature 
and  length  of  the  professicmal 
relationship  with  the  client,  and  the 
awards  in  similar  cases.  Only  in  cases 
of  exceptional  success  should  any  of 
these  factors  be  used  to  enhance  an 
award  computed  by  the  formula  set 
forth  in  this  paragraph  {e)(2Kii)(BJ. 

(C)  The  costs  that  may  be  awarded  are 
those  authorized  by  28  U.S.C.  1920  to 
include:  Fees  of  the  reporter  for  all  or 
any  of  the  stenographic  transcript 
necessarily  obtained  for  use  in  the  case; 
fees  and  disbursements  for  printing  and 
witnesses;  and  fees  for  exemplification 
and  copies  necessarily  obtained  for  use 
in  the  case. 

(iii)  Witness  fees  shall  be  awarded  in 
accordance  with  the  provisions  of  28 
U.S.C.  1821,  except  that  no  award  shall 
be  made  for  a  federal  employee  who  is 
in  a  duty  status  when ‘made  available  as 
a  witness. 

§  268.502  Compliance  with  EEOC 
decisions. 

(a)  The  relief  ordered  in  an  EEOC 
decision,  if  accepted  pursuant  to 

§  268.209  of  this  part  as  a  final  decision, 
or  not  acted  u{>on  by  the  Board  within 
the  time  periods  of  §  268.209  of  this 
part,  shall  be  binding  upon  the  Board. 
Failure  to  implement  its  final  decision, 
or  the  EEOC  decision  in  such 
circumstances,  shall  be  grounds  for  the 
complainant  to  file  a  civil  action  under 
§§  268.505  and  268.506  of  this  part. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  when  the  Board  requests 
reconsideration,  when  the  case  involves 
an  employee’s  removal,  separation,  or 
suspension  continuing  beyond  the  date 
of  the  request  for  reconsideration,  and 
when  the  EEOC  decision  recommends 
retroactive  restoration,  the  Board  shall 
comply  with  the  EEOC  decision  only  to 
the  extent  of  the  temporary  or 
conditional  restoration  of  the  employee 
to  duty  status  in  the  position 
recommended  by  the  Commission, 
pending  the  outcome  of  the  Board’s 
request  for  reconsideration. 

(1)  Service  under  the  temporary  or 
conditional  restoration  provisions  of 
this  paragraph  (b)  shall  be  credited 
toward  the  completion  of  a  probationary 
or  trial  period,  or  eligibility  for  a  wdthin- 
grade  increase,  if  the  EEOC  decisicm  is 
upheld. 

(2)  The  Board  shall  notify  the 
Commission  and  the  employee  in 
wTiting,  at  the  same  time  it  requests 
reconsideration,  that  the  relief  it 
provides  is  temporary  or  conditionaL 


(c)  Relief  shall  be  provided  in  full  no 
later  than  60  days  afier  all 
administrative  proceedings  have  ended. 

§  263.503  Enforcement  of  EEOC  decisions. 

(a)  Petition  for  enforcement  As  set 
forth  in  this  section,  a  complainant  may 
petition  the  Conunission  for 
enforcement  of  an  EEOC  decision  issued 
under  the  review  process  of  this  parL 
The  petition  shall  be  submitted  to  the 
Office  of  Federal  Operations,  Equal 
Elmployment  Opportunity  Commission. 
The  potion  shall  specificalTy  set  forth 
the  reasons  that  lead  the  complainant  to 
believe  that  the  Board  is  not  complying 
with  the  EEOC  decision. 

(b)  Compliance.  The  Commission’s 
Office  of  Federal  Operations  may  take 
appropriate  action  to  ascertain  whether 
the  Board  should  have  adopted  the 
EEOC  decision  pursuant  to  §263.209  of 
this  part.  If  the  Commission  determines 
that  the  Board  has  failed  to  comply  with 
the  EEOC  decision  in  full,  the 
Commission  may  undertake  the  efforts 
set  forth  in  paragraphs  (c)  and  (d)  of  this 
section  to  obtain  compliance  by  the 
Board. 

(c)  Clarification.  The  Commission’s 
Office  of  Federal  Operations  may,  on  its 
own  motion  or  in.  response  to  the 
petition  for  enforcement  or  in 
connection  with  a  timely  request  for 
reconsideration,  issue  a  clarification  of 
an  EEOC  decision.  A  clarification  may 
not  change  the  result  of  a  prior  EEOC 
decision  or  enlarge  or  diminish  the 
relief  contained  in  the  EEOC  decision, 
but  it  may  further  explain  the  meaning 
or  intent  of  the  EEOC  decision.  The 
Commission  may  also  send  a  notice  to 
the  Board  seeking  an  explanation  why 
the  Board  failed  to  adopt  the  EEOC 
decision  as  its  final  decision  under 

§  263.209  of  this  part,  and  the  Board 
shall  respond  to  such  request  within  30 
days  of  receipt  of  the  notice  addressing 
the  issue  raised  by  the  Commission. 

(d)  Notification  to  complainant  of 
completion  of  administrative  efforts. 
Where  the  Commission  has  determined 
that  the  Board  has  failed  to  adopt  the 
EEOC  decision  as  its  final  decision,  the 
Commission  may  notify  the 
complainant  who  has  petitioned  the 
Commission  under  paragraph  fa)  of  this 
section  of  his  or  her  right  to  file  a  civil 
action  under  §268.505  of  this  part  for 
failure  of  the  Board  to  adopt  the  EEOC 
decision  as  its  final  decision. 

§  268.504  Compliance  with  settlement 
agreements  and  final  decisions. 

(a)  Any  settlement  agreement 
knowingly  and  voluntarily  agreed  to  by 
the  Board  and  a  complainant,  reached  at 
any  stage  of  the  complaint  process,  shall 
be  binding  on  both  parties.  A  final 


decision  of  the  Board  that  has  not  been 
the  subject  of  review  by  the 
Commission,  or  in  a  civil  action,  shall 
nonetheless  be  binding  on  the  Board.  If 
the  complainant  believes  that  the  Board 
has  failed  to  comply  with  the  terms  of 
a  settlement  agreement  or  a  final 
decision,  the  complainant  shall  notify 
the  EEO  Programs  Director,  in  writing, 
of  the  alleged  noncompfiance  within  30 
days  of  when  the  complainant  knew  or 
should  have  known  of  the  alleged 
noncompliance.  The  complainant  may 
request  that  the  Board  implement  the 
terms  of  the  settlement  agreement  or 
final  decision  or  alteratively,  that  the 
complaint  be  reinstated  for  further 
processing  from  the  point  processing 
ceased. 

(b)  The  Board  shall  attempt  to  resolve 
the  matter  brought  to  the  Board’s 
attention  by  the  complainant  in 
paragraph  (a)  of  this  section,  and 
respond  to  the  complainant,  in  writing. 

If  the  Board  has  not  responded  to  the 
complainant,  in  writing,  or  if  the 
complainant  is  not  satisfied  with  the 
Board’s  attempt  to  resolve  the  matter, 
the  complainant  may  request  the 
Commission  to  review  whether  the 
Board  has  complied  with  the  terms  of 
the  settlement  agreement  or  the  final 
decision.  The  complainant  may  file 
such  request  for  review  35  days  after  he 
or  she  h^  served  the  Board  with  the 
notice  of  allegations  of  noncompliance. 
but  must  file  the  request  for  review  with 
the  Commissim  within  30  days  of  his 
or  her  receipt  of  a  Board’s 
determination.  The  complainant  must 
serve  a  copy  of  the  request  for  review  on 
the  Board  and  the  Board  may  submit  a 
response  to  the  CcHnmis.sion  within  30 
days  of  receiving  notice  of  request  for 
review. 

(c)  Prior  to  rendering  its 
determination,  the  Commission  may 
request  that  the  parties  submit  whatever 
additional  information  or 
documentation  they  deem  necessary,  or 
it  may  direct  that  an  investigation  or 
hearing  on  the  matter  ba  conducted.  If 
the  Commis.sioa  determines  that  the 
Board  is  not  in  compliance  and  the 
noncompliance  is  not  attributable  to 
acts  or  conduct  of  the  complainant,  it 
may  order  that  the  complaint  be 
reinstated  for  further  processing  from 
the  point  processing  ceased.  Allegations 
that  subsequent  acts  of  discrimination 
violate  a  settlement  agreement  shall  be 
processed  as  separate  complaints  under 
§§  268.205  or  263.305  of  this  part,  as 
appropriate,  rather  than  under  this 
section. 
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§  268.505  Civil  action:  Title  VII,  Age 
Discrimination  In  Employment  Act  and 
Rehabilitation  Act 

A  complainant  who  has  filed  an 
individual  complaint,  an  agent  of  the 
class  who  has  filed  a  class  complaint  or 
a  claimant  who  has  filed  a  claim  for 
individual  relief  pursuant  to  a  class 
complaint  may  file  a  civil  action  in  an 
appropriate  United  States  District  Court 
alleging  violations  of  Title  VII,  the 
ADEA  or  the  Rehabilitation  Act: 

(a)  Within  90  days  of  receipt  of  the 
Board’s  final  decision  on  an  individual 
or  class  complaint,  whether  or  not  a 
request  for  review  has  been  filed  with 
the  Commission; 

(b)  After  180  days  from  the  date  of 
filing  an  individual  or  class  complaint 
if  a  request  for  review  by  the 
Commission  has  not  been  filed  and  a 
final  decision  of  the  Board  has  not  been 
issued; 

(c)  Within  90  days  of  receipt  of  an 
EEOC  decision;  or 

(d)  After  180  days  from  the  date  of 
filing  a  request  for  review  with  the 
Commission  if  an  EEOC  decision  has 
not  been  issued  by  the  Commission. 

§  268.506  Civil  action:  Equal  Pay  Act 
A  complainant  may  file  a  civil  action 
under  section  16(b)  of  the  Fair  Labor 
Standards  Act  (29  U.S.C.  216(b))  in  a 
court  of  competent  jurisdiction  within 
two  years  or,  if  the  violation  is  willful, 
three  years  of  the  date  of  the  alleged 
violation  of  the  Equal  Pay  Act  regardless 
of  whether  he  or  she  pursued  any 
administrative  complaint  processing  (29 
U.S.C.  225).  Recovery  of  back  wages 
under  the  Equal  Pay  Act  is  limited  to 
two  years  prior  to  the  date  of  filing  suit, 
or  to  three  years  if  the  violation  is 
deemed  willful.  Liquidated  damages  in 
an  equal  amount  may  also  be  awarded. 
The  filing  of  a  complaint  or  request  for 
review  with  the  Commission  under  this 
part  shall  not  toll  the  time  for  filing  a 
civil  action. 

§  268.507  Effect  of  filing  a  civil  action. 

Filing  a  civil  action  under  §§  268.505 
or  268.506  of  this  part  shall  terminate 
the  Commission’s  processing  of  any 
request  for  review.  If  a  private  suit  is 
filed  subsequent  to  the  filing  of  a 
request  for  review,  the  parties  shall 
notify  the  Commission  of  such  filing  in 
WTiting. 

Subpart  F — Matters  of  General 
Applicability 

§  268.601  EEO  group  statistics. 

(a)  The  Board  shall  collect  and 
maintain  acciu'ate  employment 
information  on  the  race,  national  origin, 
sex  and  disabilities  of  its  employees. 


(b)  Data  on  race,  national  origin  and 
sex  shall  be  collected  by  voluntary  self- 
identification.  If  an  employee  does  not 
voluntarily  provide  the  requested 
information,  the  Board  shall  advise  the 
employee  of  the  importance  of  the  data 
and  of  the  Board’s  obligation  to  report 
it.  If  the  employee  still  refuses  to 
provide  the  information,  the  Board  shall 
make  a  visual  identification  and  inform 
the  employee  of  the  data  it  will  be 
reporting.  If  the  Board  believes  that 
information  provided  by  an  employee  is 
inaccurate,  the  Board  shall  advise  the 
employee  that  the  purpose  for  which  the 
data  is  being  collected  is  solely 
statistical,  of  the  need  for  accuracy,  of 
the  Board’s  recognition  of  the  sensitivity 
of  the  information,  and  of  the  existence 
of  procedures  to  prevent  its 
unauthorized  disclosure.  If,  thereafter, 
the  employee  declines  to  change  the 
apparently  inaccurate  self  identification, 
the  Board  shall  accept  it. 

(c)  Subject  to  applicable  law,  the 
information  collected  under  paragraph 
(b)  of  this  section  shall  be  disclosed 
only  in  the  form  of  gross  statistics.  The 
Board  will  not  collect  or  maintain  any 
information  on  the  race,  national  origin, 
or  sex  of  individual  employees  except  in 
accordance  w’ith  applicable  law  and 
when  an  automated  data  processing 
system  is  used  in  accordance  with 
standards  and  requirements  prescribed 
by  the  Commission  to  insure  individual 
privacy  and  the  separation  of  that 
information  from  the  employee’s 
personnel  record. 

(d)  The  Board’s  system  shall 
incorporate  the  following  controls: 

(1)  Only  those  categories  of  race  and 
national  origin  approved  by  the 
Commission  shall  be  used;  and 

(2)  Only  the  specific  procedures  for 
the  collection  and  maintenance  of  data 
that  are  prescribed  or  approved  by  the 
Commission  shall  be  used. 

(e)  The  Board  shall  use  the  data  only 
in  studies  and  analyses  that  contribute 
affirmatively  to  achieving  the  objectives 
of  the  Board’s  equal  employment 
opportunity  program.  The  Board  shall 
not  establish  quotas  for  the  employment 
of  persons  on  the  basis  of  race,  color, 
religion,  sex,  or  national  origin. 

(0  Data  on  disabilities  shml  also  be 
collected  by  voluntary  self- 
identification.  If  an  employee  does  not 
voluntarily  provide  the  requested 
information,  the  Board  shall  advise  the 
employee  of  the  importance  of  the  data 
and  of  the  Board’s  obligation  to  report 
it.  If  an  employee  who  has  been 
appointed  pursuant  to  the  Board’s 
affirmative  action  program  for  hiring 
individuals  with  a  disability  still  refuses 
to  provide  the  requested  information, 
the  Board  shall  identify  the  employee’s 


disability  based  upon  the  records 
supporting  the  appointment.  If  any 
other  employee  still  refuses  to  provide 
the  requested  information  or  provides 
information  that  the  Board  believes  to 
be  inaccurate,  the  Board  shall  report  the 
employee’s  disability  status  as 
unknown. 

(g)  The  Board  shall  report  to  the 
Commission  on  employment  hy  race, 
national  origin,  sex  and  disability  in  the 
form  and  at  such  times  as  the  Board  and 
Commission  shall  agree. 

§  268.602  Reports  to  the  Equal 
Employment  Opportunity  Commission. 

(a)  The  Board  shall  report  to  the 
Commission  information  concerning 
pre-complaint  counseling  and  the 
status,  processing,  and  disposition  of 
complaints  under  this  part  at  such  times 
and  in  such  manner  as  the  Board  and 
Commission  shall  agree. 

(b)  The  Board  shall  advise  the 
Commission  whenever  it  is  served  with 
a  federal  court  complaint  based  upon  a 
complaint  that  is  pending  review  at  the 
Commission. 

(c)  The  Board  shall  prepare  annually 
equal  employment  opportunity  plans  of 
actions,  in  the  form  requested  by  the 
Commission,  and  shall  submit  such 
plans  for  review  and  advice  by  the 
Commission.  The  plans  of  action  shall 
include: 

(1)  Provision  for  the  establishment  of 
training  and  education  programs 
designed  to  provide  maximum 
opportunity  for  employees  to  advance 
so  as  to  perform  at  their  highest 
potential; 

(2)  Description  of  the  qualifications, 
in  terms  of  training  and  experience 
relating  to  equal  employment 
opportunity,  of  the  principal  and 
operating  officials  concerned  with 
administration  of  the  Board’s  equal 
employment  opportunity  program;  and 

(3)  Description  of  the  allocation  of 
personnel  and  resources  proposed  by 
the  Board  to  carry  out  its  equal 
employment  opportunity  program. 

§  268.603  Voluntary  settlement  attempts. 

The  Board  shall  make  reasonable 
efforts  to  settle,  voluntarily,  complaints 
of  discrimination  as  early  as  possible  in, 
and  throughout,  the  administrative 
processing  of  complaints,  including  the 
pre-complaint  counseling  stage.  Any 
settlement  reached  shall  be  reduced  to 
writing  and  shall  be  signed  by  both 
parties  and  shall  identify  the  allegations 
resolved. 

§  268.604  Filing  and  computation  of  time. 

(a)  All  time  periods  in  this  part  that 
are  stated  in  terms  of  days  are  calendar 
days  unless  otherwise  stated. 
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(b)  A  document  shall  be  deemed 
timely  filed  if  it  is  delivered  in  person, 
or  sent  via  U.S.  mail  and  postmarked 
before  the  expiration  of  the  applicable 
filing  period;  or,  in  the  absence  of  a 
legible  postmark,  if  it  is  received  via 
U.S.  mail  within  five  days  of  the 
expiration  of  the  applicable  filing 
period. 

(c)  The  time  limits  in  this  part  are 
subject  to  waiver,  estoppel,  and 
equitable  tolling. 

(d)  The  first  day  counted  shall  be  the 
day  after  the  event  firom  which  the  time 
period  began  to  run  and  the  last  day  of 
the  period  shall  be  included,  unless  it 
falls  on  a  Saturday,  Sunday,  or  Federal 
holiday,  in  which  case  the  period  shall 
be  extended  to  include  the  next 
business  day. 

§  268.605  Representation  and  officiat  time. 

(a)  At  any  stage  in  the  processing  of 
a  complaint,  including  the  counseling 
stage  imder  §  268.204  of  this  part,  the 
complainant  shall  have  the  right  to  be 
accompanied,  represented  and  advised 
by  a  representative  of  complainant's 
choice. 

(b)  If  the  complainant  is  an  employee 
of  the  Board,  he  or  she  shall  have  a 
reasonable  amount  of  official  time,  if 
otherwise  on  duty,  to  prepare  the 
complaint  and  to  respond  to  Board  and 
Commission  requests  for  information.  If 
the  complainant  is  an  employee  of  the 
Board  and  he  or  she  designates  another 
employee  of  the  Board  as  his  or  her 
representative,  the  representative  shall 
have  a  reasonable  amount  of  official 
time.  If  otherwise  on  duty,  to  ftrepare 
the  complaint  and  respond  to  Board  and 
Commission  requests  for  information. 
The  Board  is  not  obligated  to  change 
work  schedules,  incur  overtime  wages, 
or  pay  travel  expenses  to  facilitate  the 
choice  of  a  specific  representative  or  to 
allow  the  complainant  and 
representative  to  confer.  The 
complednant  and  the  representative,  if 
employed  by  the  Board  and  otherwise  in 
a  pay  status,  shall  be  on  official  time, 
regardless  of  their  tours  of  duty,  when 
their  presence  is  authorized  or  required 
by  the  Board  or  the  Commission  during 
the  investigation,  informal  adjustment, 
or  hearing  on  the  complaint. 

(c)  In  cases  where  the  representation 
of  a  complainant  or  the  Board  would 
conflict  with  the  official  or  collateral 
duties  of  the  representative,  the  Board 
may,  after  giving  the  representative  an 
opportunity  to  respond,  disqualify  the 
representattve. 

(d)  Unless  the  complainant  states 
otherwise  In  writing,  after  the  Board  has 
received  written  notice  of  the  name, 
address  and  telephone  number  of  a 
representative,  all  official 


correspondence  shall  be  with  the 
representative  with  copies  to  the 
complainant.  When  the  complainant 
designates  an  attorney  as  representative, 
service  of  documents  and  decisions  on 
the  complaint  shall  be  made  on  the 
attorney  and  not  on  the  complainant, 
and  time  flames  for  receipt  of  materials 
by  the  compkiinant  shall  be  computed 
from  the  time  of  receipt  by  the  attorney. 
The  complainant  must  serve  all  official 
correspondence  on  the  designated 
representative  of  the  Board. 

(e)  The  complainant  shall  at  all  times 
be  responsible  for  proceeding  with  the 
complaint  whether  or  not  he  or  she  has 
designated  a  representative. 

(0  Witnesses  who  are  Board 
employees  shall  be  in  a  duty  status 
when  their  presence  is  authorized  or 
required  in  connection  with  a 
complaint. 

§  268.606  Joint  processing  and 
consolidation  of  complaints. 

Complaints  of  discrimination  filed  by 
two  or  more  complainants  consisting  of 
substantially  similar  allegations  of 
discrimination  or  relating  to  the  same 
matter,  or  two  or  more  complaints  of 
discrimination  flom  the  same 
complainant,  may  be  consolidated  by 
the  Board  fw  joint  processing  after 
appropriate  notification  to  tire  parties. 
The  date  of  the  first  filed  complaint 
controls  the  applicable  time  frames 
under  subpart  B  of  this  part. 

Subpart  G — Prohibition  Against 
Discrimination  In  Board  Programs  and 
Activities  Because  of  a  Physical  or 
Mental  Disability 

§  268.701  Purpose  and  applfcatlon. 

(a)  Purpose.  The  purpose  of  this 
subpart  G  is  to  prohibit  discrimination 
on  &e  basis  of  a  disability  In  programs 
or  activities  conducted  by  the  Board. 

(b)  Application.  (1)  This  subpart  G 
applies  to  all  programs  and  activities 
conducted  by  the  Board.  Such  programs 
and  activities  include; 

(1)  Holding  open  meetings  of  the 
Board  or  other  meetings  or  public 
hearings  at  the  Board’s  office  in 
Washington,  DC; 

(ii)  Responding  to  inquiries,  filing 
complaints,  or  applying  for  employment 
at  the  Board's  office; 

(iii)  Making  available  the  Board's 
library  facilities;  and 

(iv)  Any  other  lawful  interaction  with 
the  Board  or  Its  staff  in  any  official 
matter  with  people  who  are  not 
employees  of  the  Board. 

(2)  This  subpart  G  docs  not  apply  to 
Federal  Reserve  Banks  or  to  financial 
institutions  or  other  companies 
supervised  or  regulated  by  the  Board. 


§268.702  Notice. 

The  Board  shall  make  available  to 
employees,  applicants  for  employment, 
participants,  beneficiaries,  and  other 
interested  persons  information 
regarding  the  provisions  of  this  subpart 
G  and  its  applicability  to  the  programs 
and  activities  conducted  by  the  Board, 
and  make  this  information  available  to 
them  in  such  manner  as  the  Board  finds 
necessary  to  apprise  such  persons  of  the 
protections  against  discrimination 
assured  them  by  this  subpart  G. 

§268.703  Prohibition  against 
discrintination. 

(a)  No  qualified  individual  with  a 
disability  shall,  on  the  basis  of  a 
disability,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 
discrimination  in  any  program  or 
activity  conducted  by  the  Board. 

(b) (1)  The  Board,  in  providing  any 
aid,  benefit,  or  service,  may  not,  directly 
or  through  contractual,  licensing,  or 
other  arrangements,  on  the  basis  of  a 
disability: 

(1)  Deny  a  qualified  individual  with  a 
disability  the  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit,  or 
service  that  is  ndt  equal  to  that  provide 
to  others; 

(ii)  Aflord  a  qualified  individual  with 
a  disability  an  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit,  or 
service  that  is  not  equal  to  that  afforded 
others; 

(iii)  Provide  a  qualified  individual 
with  a  disability  with  an  aid,  benefit,  or 
service  that  is  not  as  effective  In 
affording  equal  opportunity  to  obtain 
the  same  result,  to  gain  the  same  benefit, 
or  to  reach  the  same  level  of 
achievement  as  that  provided  to  others; 

(iv)  Provide  different  or  separate  aid, 
benefits,  or  services  to  individuals  with 
a  disability  or  to  any  class  of  individuals 
with  a  disability  than  is  provided  to 
others  unless  such  action  is  necessary  to 
provide  qualified  individuals  with  a 
disability  with  aid,  benefits,  or  services 
that  are  as  effective  as  those  provided  to 
others; 

(v)  Deny  a  qualified  individual  with  a 
disability  the  opporrimity  to  participate 
as  a  member  of  planning  or  adviscM7 
boards:  or 

(vi)  Otherwise  limit  a  qualified 
individual  with  a  disability  in  the 
enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  the  aid,  benefit,  or 
service. 

(2)  The  Board  may  not  deny  a 
qualified  individual  with  a  disability 
the  opportunity  to  participate  in 
programs  or  activities  that  are  not 
separate  or  difleront,  despite  the 
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'  existence  of  permissibly  separate  or 
different  programs  or  activities."*  '  . 

(а)  The  Board  may  not.  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration,  the  purpose  or  effect  - 
of  which  would: 

(i)  Sub)ect  qualified  individuals  with 
a  disability  to  discrimination  on  the 
basis  of  a  disabilityvor 

(ii)  Defeat  or  su^antially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  a  disability. 

(4)  The  Board  may  not,  in  determining 

the  site  ot  location  of  a  facility,  make 
selecticms  the  purpose  or  effect  of  which 
would:  - 

(i)  Exclude  individuals  with  a 
disability  from,  deny  them  the  benefits 
of,  or  otherwise  subject  them  to 
discrimination  imder  any  program  or 

.  activity  conducted  by  the  Boara;  or  > 

(ii)  Defeat  or  substantially  impair  tlm  ' 
accomplishment  of  the  objectives  or  a 
program  or  activity  with  respect  to 
individuals  with  a  disability. 

(5)  The  Board,  in  the  selection  - 

procurement  contractors,  may  not  use 
criteria  that  subject  qualified  >  v- 

individuals  with  a  disability  to  '  i  V 
discrimination  on  die  basis  of  a 
disabiiity.  ^  - 

(б)  The  Board  may  not  administer  a 
licensing  or  certification  program'in  a 
manner  that  subjects  qualified 
individuals  with  a  disability  to 
discrimination  on  the  basis  of  a 
disability,  nor  may  the  Board  establish 
requirements  for  the  programs  and  ^ 
activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  a  disability  to 
discrimination  on  the  basis  of  a 
disability.  However,  the  pro^ams  and 
activities  of  entities  that  are  licensed  or 
certified  by  the  Board  are  not, 
themselves,  covered  by  this  subpart  G. 

(c)  The  exclusion  of  individuals  who 
do  not  have  a  disability  from  the 
benefits  of  a  program  limited  by  Federal 
statute  or  Bo^  order  to  individuals 
with  a  disability  or  the  exclusion  of  a 
specific  class  of  individuals  with  a 
disability  from  a  program  limited  by 
Federal  statute  or  Board  order  to  a 
different  class  of  individuals  with  a 
disability  is  not  prohibited  by  this 
subpait  G. 

(d)  The  Board  shall  administer 
programs  and  activities  in  the  most 
inte^ted  setting  appropriate  to  the 
needs  of  qualifi^  individuals  with  a 
disability. 

$268,704  Einpioyinent' 

No  qualified  individual  with  a  ' 
disability  shall,  on  the  basis  of  a 
disability,  be  subjected  to  '  ' 


discrimination  in  employment  under 
any  program  or  activity  conducted  by 
the  Boa^  The  requirements  and 
procedures  of  §  268.303  of  this  part  shall 
apply  to  discrimination  in  employment 
under  this  subpart  G. 

$268,705  Program  accessibility:" 
Diacrimlnatten  prohibited. 

Except  as  otherwise  provided  in 
$  268. 7Q6  of  this  part,  no  quaiified 
individual  with  a  dlsabili^  shall, 
because  the  Board's  facilities  are 
inaccessible  to  or  unusable  by 
individuals  with  a  disability,  be  denied 
the  benefits  of.  be  excluded  from  * 
'participation  in.  or  otherwise  be 
subjected  to  discrimination  under  any 
program  pr  activity  conducted  by  the 

Bo^. 

-  •  ■  • 

$268,706  Program  accsstebility:  Existing 
facilities. 

(a)  General.  The  Board  shall  operate  « 
eadi  program  Or  activity  so  that  the 
program  or  activity,  wl:^  viewed  In  its 
entirety,  is  readily  accessible  to  and 
usable  by  individuals  with  a  disability. 
This  pan^ph  (a)  does  not: 

(1)  Necess^y  require  the  Board  to 
make  «ach  of  its  existing  facilities  *  ’ - 
accessible  to  and  usable  by  individuals  > 
with  a  disability;  or '.1  ' 

^2)  Require  the  Board  to  feke  sby  ^  ^ 
acdon  that  it  can  determine,  based  6n  a 
written  recoid,  woiild  result  in  a  '• ' 
fundamental  alteration  in  the  natme  of 
a  program  or  activity  or  in  undue' 
financial  and  administrative  bxirdens.  In 
those  circumstances  where  the  Board  - 
believes  that  the  proposed  acticm  would 
fundamentally  alter  the  program  or  ^ , 
activity  or  would  result  in  undue 
financial  and  administrative  burdens, 
the  Board  shall  establish  a  written 
record  showing  that  compliance  with 
this  paragraph  (a)  would  result  in  such 
alterations  orbuMens.  The  decision  that 
compliance  would  result  in  such 
alterations  or  burdens  shall  be  made  by 
the  Board  of  Governors  or  their  designee 
after  considering  all  Board  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion:  If  an  action 
'  would  result  in  such  an  alteration  or 
such  burdens,  the  Board  shall  take  any 
other  action  that  would  not  result  in 
such  an  alteration  or  such  burdens  but 
would  nevertheless  ensure  that 
individuals  with  a  disability  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(b)  Methods.  The  Board  ihay  comply 
with  the  requirements  of  this  teibpart  G 
through  sucn  means  as  rederig^  of 
eqxiipment,  reassigrunent  of  services  to 


accessible  building  assigninimt  of  .  u 
aides  to  individuals  with  a  (Usability,  f 
home  visits,  deliv^  of  service  id  j 
alternate  accessible  sites,  aheratioa  of ' 
existing  facilities  and  constructiiin  of 
new  fadlities,  use  of  accessible  roHiog 
stock,  or  any  other  methods  that  result 
in  making  its  programs  or  activities 
readily  accessible  to  and  usable  by 
individuals  vrith  a  disability.  The  Board 
'  is  not  required  to  make  structural 
changes  in  existing  facilities  where 
other  methcxls  are  effechve  in  achieving 
compliaime  With  this  subpart  G.  In 
choosing  among  available  methods'  for 
meeting  the  requirements  of  this  subpart 
G.  the  Board  gives  pricnity  to  those 
methods  that  offer  programs  and  - 
activities  to  qualified  individuals  with  a 
disability  in  the  most  integrated  setting 
appropriate. 

(c)  Tune  period  for  compliance.  The  ^ 
Boa^  shall  comply  with  aiiy  obligations 
established  under  this  subpart  G  as  . 
expeditiously  as  possible.  f  - 

$268,707  Program  accessibility:  New 
construction  and  aitefatiofis. 

Each  building  or  part  of  abuilding 
that  is  cx>nstructed  cu  altered  by,  on 
bdialf  ofi  dr  for  the  use  of  he  Boards  v  r ; 
shall  be  designed,  (x>n8tructed,  or .  , 
altered  so  as  to  be  readilv  accessible 
and  usable  by  individuals  with  a  ^ 
disAiUty.  ' 

^  •  *»V>’ 

$268,708  Communicationa.  , 

(a)  The  Board  shall  take  appropriate  ^ 
steps  to  ensure  effective  communictettcm 
wih  appUcants  for  employment,  -  >  . 
participants,  persoimel  of  other  Federal 
entities,  and  members  of  the  public.  : 

(1)  The  Board  shall  frirnish 
appropriate  auxiliary  aids  where  ' 
necessary  to  afford  an  individual  with  a 
disability  an  equal  opportiinity  to 
participate  in.  and  enjoy  the  bmefits  bf, ' 
a  program  or  activity  conducted  by  the 
Board. 

(1)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  he  Board 
shall  give  primary  cx>nsideration  to  he 
requests  of  he  individual  wih  a 
disability. 

(ii)  The  Board  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  oher 
devices  of  a  personal  nature. 

(2)  Where  he  Board  cronuhunicates 
wih  employees  and  others  by  ' 
telephone,  telecommunication  devices 
for  deaf  persons  (TDD’s)  or  equally 
effective  telecommunication  systems' 
shall  be  used. 

(b)  The  Board  shall  ensure  hat 
interested  persons,  including  persons 
wih  impafred  vision  or  hearing,  can  ^ 
obtain  ii^ormation  as  to  he  existence 
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and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  Board  shall  provide  signs  at  a 
primary  entrance  to  any  inaccessible 
facility,  directing  users  to  a  location  at 
which  they  can  obtain  information 
about  accessible  facilities.  The 
international  symbol  for  accessibility 
shall  be  used  at  each  primary  entrance 
of  an  accessible  facility. 

(d)  This  subpart  G  does  not  require 
the  Board  to  tAe  any  action  that  would 
resxilt  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
imdue  financial  and  administrative 
burdens.  In  those  circumstances  where 
the  Board  believes  that  the  proposed 
action  would  fundamentally  alter  the 
program  or  activity  or  would  result  in 
imdue  financial  and  administrative 
burdens,  the  Board  shall  establish  a 
written  record  showing  compliance  ' 
with  this  subpart  G  would  result  in  such 
alterations  or  burdens.  The 
determination  that  compliance  would 
result  in  such  alterations  or  burdens 
shall  be  made  by  the  Board  of  Governors 
or  their  designee  after  considering  all 
Board  resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity ,jand  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion! 
If  an  action  required  to  comply  with  this 
subpait  G  would  result  in  such  an 
alteration  or  such  burdens,  the  Board 
shall  take  any  other  action  that  would 
not  result  in  such  an  alteration  or  such 
burdens  but  would  nevertheless  ensure 
that,  to  the  maximum  extent  possible, 
individuals  with  a  disability  receive  the 
benefits  and  services  of  the  program  or 
activity. 

§268.709  Compliance  procedures. 

(a)  Applicability.  Notwithstanding 
any  other  provision  of  this  part,  this 
section,  except  as  provided  in  paragraph 

(b)  of  this  section,  rather  than  subpart  B 
and  §  268.305  of  this  part,  shall  apply  to 
all  allegations  of  discrimination  on  the 
basis  of  a  disability  in  programs  or 
activities  conducted  by  the  Board. 

(b)  Employment  complaints.  The 
Board  shall  process  complaints  alleging 
discrimination  in  employment  on  the 
basis  of  a  disability  in  accordance  with 
subpart  B  and  §  268.305  of  this  part. 

(c)  Responsible  official.  The 
Programs  Director  shall  be  responsible 
for  coordinating  implementation  of  this 
section. 

(d)  Filing  the  complaint — (1)  Who 
may  file.  Any  person  who  believes  that 
he  or  she  has  been  subjected  to 
discrimination  prohibited  by  this 
subpart  G  may,  personally  or  by  his  or 
her  authorized  representative,  file  a 


complaint  of  discrimination  with  the 
EEO  Programs  Director. 

(2)  Confidentiality,  The  EEO  Programs 
Director  ^all  not  reveal  the  identity  of 
any  person  submitting  a  complaint, 
except  when  authmiz^  to  do  so  in 
writing  by  the  complainant,  and  except 
to  the  extent  necessary  to  carry  out  the 
purposes  of  this  subpart  G,  induding 
the  conduct  of  any  investigation, 
hearing,  or  proceeding  imder  this  . 
subpart  G. 

(3)  Whan  to  file.  Complaints  shall  be" 
filed  within  180  days  of  the  alleged  act 
of  discrimination.  The  EEO  Programs 
Director  may  extend  this  time  limit  fisr 
good  cause  shown.  For  the  purpose  of 
determining  when  a  complaint  is  timely 
filed  under  this  paragraph  (d),  a 
complaint  mailed  to  the  Board  shall  be 
deemed  fil^  on  the  date  it  is 

Eostmarked.  Any  other  complaint  shaU 
a  deemed  filed  on  the  date  it  is 
received  by  the  Board. 

(4)  How  to  file.  Complaints  may  be 
delivered  or  mailed  to  the 
Administrative  Governor,  the  Staff 
Director  for  Management,  the  EEO' 
Programs  Director,  the  F^eral  Wmnen’s 
Program  Manager,  the  Hispanic  Program 
Coordinator,  or  the  Disabled  Persons 
Program  Coordinator.  Complaints 
should  be  sent  to  the  EEO  Programs 
Director,  Board  of  Governors  of  the 
Federal  Reserve  System,.20th  and  C 
Street  NW.,  Washhigton,  DC  20551.  If 
any  Board  official  other  than  the  EEO 
Programs  Director  receives  a  complaint, 
he  or  she  shall  forward  the  complaintjto 
the  EEO  Programs  Director.  r 

(e)  Acceptance  of  complaint  (1)  The 
EEO  Programs  Dir^or  wall  accept  a 
complete  complaint  that  is  filed  in 
accordance  with  paragraph  (d)  of  this 
section  and  over  whi^  the  Board  has 
jurisdiction.  The  EEO  Programs  Director 
shall  notify  the  complainant  of  receipt 
and  acceptance  of  the  complaint. 

(2)  If  the  EEO  Programs  Director 
receives  a  complaint  that  is  not 
complete,  he  or  she  shall  notify  the 
complainant,  within  30  days  of  receipt 
of  the  incomplete  complaint,  that 
additional  information  is  needed.  If  the 
complainant  fails  to  complete  the 
complaint  within  30  days  of  receipt  of 
this  notice,  the  EEO  Programs  Director 
shall  dismiss  the  complaint  without 
prejudice. 

(3)  If  the  EEO  Programs  Director 
receives  a  complaint  over  which  the 
Board  does  not  have  jurisdiction,  the 
EEO  Programs  Director  shall  notify  the 
complainant  and  shall  make  reason^le. 
efforts  to  refer  the  complaint  to  the 
appropriate  government  entity.  .  r 
if)  Investigation/conciliation.  (1).  .. . 
Within  180  days  of  the  receipt  of  a 
complete  complaint,  the  EEO  Programs 


Director  shiiU  complete  die  investigation 
of4he  complaint,  attempt  inforinal  ' 
resolution  of  the  complaint,  and  if  no 
informal  resolution  is  achieved,  the  EEO 
Programs  Director  shall  forward  the 
investigative  report  to  the  Staff  Director 
for  Management 

(2)  The  EEO  Programs  Director  may 
request  Board  employees  to  coopwate  in 
the  investigation  and  attempted 
resolution  of  complaints.  Employees 
who  are  requested  by  die  EEO  Programs 
Director  to  participate  in  any  - 
investigation  undor  this  section  shall  do 
so  as  part  of  their  official  duties  and 
during  the  course  of  regular  duty  hours. 

(3)  The  EEO  Programs  Director  shall 

fu^sh  the  complainant  with  a  copy  of 
the  investigafiva  report  prompUy  ^er 
completion  of  the  inve^gadon  and 
provide  the  cmnplainwt  with  an 
opportunity  for  informal  restdution  of 
the  complaint ,  •  ,  ■  »  - 

(4)  If  a  complaint  is  resolved 
informally .4he  terms  of  the  agreement 
shall  be  reduced  to  writing  and  madea 
part  of  the  complaint  file,  with  a  copy 
of  the  agreement  provided  to  the 
complahiant  The  written  agreement 
may  include  a  finding  on  the  issue  of 
discriminatiem  and  shall  describe  any 
corrective  adion  to  which  the 
complainant  has  agreed. 

(gj  Letter  offindmgis.  (1)  If  an  informal 
resolution  of  the  oompl^t  is  not 
reached,  the  EEO  Programs  Director 
shall  transmit  the  complaint  file  to  the 
Staff  Director  lot  Management  The  Staff 
Director  for  Management  shsAl,  within 
180  days  of  the  re^pt  of  the  conqilete 
complaint  by  the  EEO  Programs  * 
Director,  notify  the  complainant  of  the 
results  of  the  investigation  in  a  letter 
sent  by  certified  mail,  return  receipt 
revested,  containing: 

(i)  Findings  of  fact  and  conclusions  of 

law;  f  - 

(ii)  A  description  of  a  remedy  for  each 
violation  found; 

(iii)  A  notice  of  right  of  the 
complainant  to  appeal  the  letter  of 
findings  under  paragraph  (k)  of  this 
section;  and 

(iv)  A  notice  of  right  of  the 
complainant  to  request  a  hearing. 

(2J  If  the  complamant  does  not  file  a 
notice  of  appeal  or  does  not  request  a 
hearing  witJ^  the  times  prescribed  in 
paragraph  (h)(1)  and  (})(1)  of  this 
section,  the  ETO  Programs  Director  shall 
certify  that  the  letter  of  findings  under 
this  paragraph  (g)  is  the  final  decision 
of  the  Boi^  at  the  expiration  of  those 
times.  -.-V. 

(h)  Filing  an  appeal.  (1)  Notice  of  - 
appeal,  with  or  ^thout  a  requ^  for 
hearing,  shall  be  filed  by  the  '  ^ . 

complainant  with  die  Era  Programs 
Director  within  30  days  of  rweipt  from 
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the  Staff  Director  SarManaganent  of  <tid 
letter  cf  findings  lequiied  ^  pnagraph 
(g)  of  this  aaction. 

(2}  If  the  complainant  does  not 
request  a  hearing,  the  EEO  Programs 
Director  shall  notify  the  Board  of 
Governors  of  the  appeal  by  the 
complainant  and  thm  a  dedsion  must  be 
ma<^  under  paragraph  (k)  of  this 
section. 

(1)  Acceptance  4^  appeal.  The  EBO 
Programs  Director  thdl  accept  and 
process  any  timely  appeal.  A 
complainant  may  app^  to  thie 
Administrative  Gowernor  from  a 
decision  by  the  EBO  Programs  Director 
that  an  appeal  is  untimely.  This  appeal 
shall  be  filed  within  15  calendar  days  of 
receipt  of  the  decision  from  the  EBO  • 
Programs  Director. 

()T  Hearing.  (1)  Notice  of  a  request  for 
a  hearing,  with  or  without  a  request  for 
an  appeal,  shall  be  filed  by  the 
complainant  with  the  SO  ihograms 
Director  vrithia  30  days  of  receipt  from 
the  Staff  Director  for  Management  of  the 
letter  of  findings  required  1^  paragraph 
(g)  of  this  aectkm.  l^xm  a  timely  request 
for  a  hearing,  the  EEO  Programs  Director 
shall  request  thet  the  Board  of 
Governors,  or  its  designee,  appoint  an 
administrative  law  fudge  to  conduct  the 
hearing.  The  adininistimive  law  fudge 
Khali  issue  a  notice  to  the  oomplain^ 
and  the  Board  specifying  the  date,  time, 
and  place  of  the  scheduled  hearing.  The 
hearing  shall  be  onmiuenced  no  earlier 
than  15  calendar  da3rs  after  the  notice  is 
issued  and  no  later  than  60  da3rs  after 
the  request  for  a  hearing  is  file^  unless 
all  parties  agree  to  a  different  date. 

(2)  The  hearing,  decision,  and  any 
administrative  review  thereof  shall  be 
conducted  in  conformity  with  S  U.SXL 
554-557.  The  administrative  law  fudge 
shall  have  the  duty  to  conduct  a  &ir 
hearing,  to  take  all  necessary  actions  to 
avoid  delay,  and  to  maintain  order.  He 
or  she  shall  have  all  powers  necessary 
to  these  ends,  including  (but  not  limited 
to)  the  power  to: 

(i)  Anange  and  change  the  dates, 
times,  and  places  of  hearings  and 
prehearing  conferences  and  to  issxie 
notice  thereof; 

(ii)  Hold  conferences  to  settle, 
simplify,  or  determine  the  issues  in  a 
hearing,  or  to  consider  other  matters 
that  may  aid  in  the  expeditious 
disposition  of  the  hearing; 

(lii)  Require  parties  to  state  their 
positions  in  writing  with  respect  to  the 
various  issues  in  t^  bearing  and  to 
exchange  such  statements  with  all  other 
parties; 

(iv)  famine  witnesses  and  direct 
witnesses  to  testify; 

(v)  Receive,  rule  on.  exclude,  or  limit 
evidence; 


(vi)  on  prooedonS  Itran  pending 

before  him  or  her,  «d  '  V 

(vii)  Take  any  aiotioa  penniHed  to  the 
admini^rafive  law  fudge  es  authoriaed 
by  this  stRjpait  Gor  by  the  provisions 
of  the  AdmirastTative  Procedure  Act  (5 
U.S.C.  554-657). 

(3)  Technical  rales  of  evidroce  shall 
not  apply  to  hearings  conducted 
piirsuant  to  tfiis  paragraph  (]9,  but  rules 
or  principles  derigned  to  essuie 
pn^uction  of  credible  evidence  and  to 
subfect  testimony  to  cross-examination 
shall  be  applied  by  die  administrative 
law  fudge  wherever  reasonably 
necessary.  The  administrative  law  fudge 
may  exclude  irrelevant,  immaterial,  or 
unduly  repetitious  evidence.  Ail 
documents  and  other  evidence  offered 
or  taken  for  die  record  shall  be  open  to 
examination  by  die  parties,  and 
opportunity  Aall  be  given  to  raftite  facts 
and  argumei^  advanced  on  either  side 
of  the  issues.  A  transcript  shall  be  made 
of  the  oral  evidence  except  to  the  extent 
the  substance  thereof  is  ^pulated  for 
the  record.  All  decirimis  sl^D  be  based 
upon  the  hearing  record. 

(4)  The  costs  uid  expenses  for  the 
conduct  of  ahearing  shall  be  allocated 
as  follows: 

(i)  Employees  of  the  Board  shall,  upon 
the  request  of  the  administradve  law 
judge,  be  made  available  to  pa^dpate 
in  the  hearing  and  shall  be  on  official 
duty  status  fin  this  purpose.  They  shall 
not  receive  witness  fees. 

(ii)  Employees  of  other  Federal 
agencies  called  to  testify  at  a  hearing,  at 
the  request  of  the  administrative  law 

.  judge  and  with  die  approval  of  the 
employing  agency,  shall  be  on  official 
duty  status  during  any  absence  from 
normal  duties  caused  by  dieir 
testimony,  and  shall  not  receive  witness 
fees.  =■ 

(iii)  The  fees  and  eiqpenses  of  other 
persons  called  to  testify  at  a  hearing 
shall  be  paid  by  the  party  requesting 
their  appearance. 

(iv)  Tne  administrative  law  fudge  may 
require  the  Board  to  pay  travel  expenses 
necessary  for  the  complainant  to  attend 
the  hearing. 

(v)  The  board  shall  pay  die  required 
expenses  and  charges  for  the 
administrative  law  fudge  and  court 
reporter. 

(vi)  All  other  expenses  shall  be  paid 
by  theparties  incurrii^  th«ii. 

(5)  Toe  administrative  law  fudge  shall 
submit  in  writing  recommended 
findings  ctf  fact,  conclusions  of  law,  and 

'  remedies  to  die  complainant  and  tfre 
EEO  Programs  Diraclor  within  30  days, 
after  the  receipt  of  die  hearing 
transcripts,  or  within  30  da^  after  the 
conclusion  of  die  hearing  if  no 
transcripts  are  made.  This  time  limit 


may  be  eidended  widi  die  peapinion  of 
the  EEO  Programs  IXxedtar.'  ;  • 

(6)  Widrin  lS  calendar  days  after 
receipt  of  die  recommended  dfedslon  of 
the  administralive  lew  fudge,  dw 
complainant  may  file  exceptioiM  to  the 
recommended  decision  widi  the  EEO 
Progrmns  Director.  On  behalf  of  the 
Board,  tte  EEO  Programs  IXrector  may, 
within  15  calendar  days  after  receipt  of 
the  recommaoded  decirioii  of  the 
adminiatrative  law  fudge,  takeetcoeption 
to  the  recommended  decision  of  the 
administntisn  law  fudge  and  shaU 
notify  the  complainant  in  writing  of  the 
Board’s  excaprimi.  Thereafter,  die 
complainamt  riiaU  have  10  cakodar 
days  to  file  rqply  exceptiens  with  the 
EEO  Programs  DirectOE.  The  EEO 
Programs  Director  sh^  retain  copies  of 
the  exceptions  and  replies  to  the  Board's 
exception  ior  oonsideratkai  Ira  the 
Board.  After  the  expiration  of  the  tune 
to  reply,  the  recommended  decision 
shall  be  ripe  for  a  decdsioa  under  . 
paragraph  of  this  section. -  * 

(k)  Decisioa.  (1)  The  EEO  Programs 
Dira^r  shall  notify  the  Boanl  al 
Govmors  when  a  complaint  Is  ripe  for 
decision  under  this  paragraph  (k)-  At  the 
request  of  any  memher  of  tira  Board  of 
GoveniorB  made  within  3  business  days 
of  such  notice,  die  Board  of  Goveanoors 
shall  make  thedecision  on  the 
complaint.  If  no  such  request  is.  made, 
the  Administrative  Governor,  or  the 
Staff  Director  for  Management  if  he  or 
she  is  delegated  the  authority  to  do  so 
under  §268.103(aK2)  of  this  part,  shall 
make  the  decisioa  on  the  cmnplaiiiL 
The  decision  shall  be  made  bared  on 
information  in  the 'investigative  record 
and,  if  a  hearing  is  held,  on  the  hearing 
record.  The  decision  shall  be  made 
within  60  da]^  of  the  receipt  by  the  EEO 
Programs  IMroctor  of  the  notice  of 
appeal  and  investigative  record 
pursuant  to  paragraph  (h)(l}  of  this 
section  or  60  days  following  the  end  of 
the  period  for  filing  reply  exceptions  set 
forth  in  paragraph  (j}(6)  of  this  section, 
whichever  is  applicable.  If  the  decision¬ 
maker  under  tUs  paragraph  (k) 
determines  that  addition^  information 
is  needed  from  any  party,  the  decision¬ 
maker  shall  request  the  inloimation  and 
provide  the  other  party  or  parties  an 
opportunity  to  respond  to  that 
information.  Tlie  aedsion-makw  shall 
have  60  days  from  receipt  of  the 
additional  information  to  render  the 
decision  on  the  app>eal.  The  decision¬ 
maker  shall  transmit  the  decision  by 
letter  to  all  parties.  The  dedsion  sb^ 
set  fbrtih  ffie  findings,  any  remedial 
actions  required,  a^  the  reasons  for  the 
decision,  ff  die  dedsion  is  based  on  a 
hearing  record,  the  dedsion-maker  d^l 
consider  die  recommended  dedsion  of 
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the  administrative  law  judge  and  render 
a  final  decision  based  on  the  entire 
record.  The  decision-maker  may  also 
remand  the  hearing  record  to  the 
administrative  law  judge  for  a  fuller 
development  of  the  record. 

(2)  The  Board  shall  take  any  action 
required  under  the  terms  of  the  decision 
promptly.  The  decision-maker  may 
require  periodic  compliance  reports 
specifying: 

(i)  The  manner  in  which  compliance 
with  the  provisions  of  the  decision  has 
been  achieved; 

(ii)  The  reasons  any  action  required' 
by  the  final  Board  decision  has  not  been 
taken;  and 

(iii)  The  steps  being  taken  to  ensure 
full  compliance. 

(3)  The  decision-maker  may  retain 
responsibility  for  resolving  disputes  that . 
arise  between  parties  over  interpretation 
of  the  final  Board  decision,  or  for 
specific  adjudicatory  decisions  arising 
out  of  implementation. 

By  order  of  the  Board  of  Governors  of  the  , 
Federal  Reserve  System,  March  30, 1994. 
William  W.  Wiles, 

Secretaiy  of  the  Board. 

[FR  Doc  94-8006  Filed  4-S-94;  8:45  am] 
aCUNQ  OOOE  S210-01-^ 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart97 

[Docket  No.  27654;  Arndt  No.  1592] 

Standard  instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 

,  These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operationigBnder  instrument  flight  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Raster 


on  December  3),  and  mpjmved  ' , 

as  of  }anu^  1, 1982.  ^ 

ADDRESSES:  Availabikty  of  matter  *. 

incorporated  by  reference  in  the  . 
amendment  is  as  follows:  i ' 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 

Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the  " 
region  in  which  affected  airport  is 
located;  or 

•  3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual-SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591;  or 

2.  The  FAA  Regional  Area  of  the' 
region  in  which  foe  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  cmce 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 

Washington,  DC  20402.  ^ 

FOR  FURTHER  MFORMATION  CONTACT: 

Paul ).  Best.  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards  - 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; - 
telephone  (202)  267-8277. 
SUPPLEMENTARY  information:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials- 
incorporated  by  reference  are  available  ' 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  terrt  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  1^ 


publishers  of  aeronautical  mateiiaia^ 

Thus,  the  advanta^  C(f  incoipocatioQ 
by  reference  are  rewa^  and  '  '  * ^ 

of  each  SIAP  ccmtainetfin  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  ^te  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure  > 
identification  and  this  ameui^ent 
number. 

The  Rule  ~  ' 

Hiis  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  sounds, 
or  revokes  SIAPs.'  For  safety  and  ’  - 
timeliness  of  change  considerations,  this 
amendment  incorpontos  only  specific 
changes  contained  content  of  the 
following  FDC/P  NOTAM  fot  each  . 
SIAP.  Tim  SIAP  information  in  some  ^ 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAl^  is  of  srxdi  duratirm  as 
to  be  permanent  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  coiitained  in  the  U.S. ' 
Standard  for  Terminal  Instrument  - . 
Approach  Procedures  (TERPs).  hi 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  cmly  these  specific 
conditions  existing  at  the  affected 
airports.  _  i 

This  amendment  to  part  97  contains  . 
separate  SIAPs  which  nave  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SIAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (I^OTAM) 
as  an  emergency  action  of  immediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SLAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPs.  Because  of  the 
dose  and  immediate  relationship 
between  these  ^APs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  uimecessary,  impracticable,  and  " 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists  - 
for  making  these  SIAPs  effective  in  less 
than  30  days.  ' 


FDC  No. 


SiAPr^ 


Stal* 


Effec«¥» 


Reidswilt  ......... . . . ' 

^partanbuig  — . 

Spartanbug . . 

Spaitariburg . . . . 

SpeitarIxjrB . . . 

Mew  Haven _ ..'. . . .  i 

Mew  Haven  . . .  i 

Miami _ I... . . 

Miami . . . . . . 

BaMe  Greek - .7. . . . . 

VkiatarviUe . . . .'.. 


Marshall ... 


NOB  Hwy  If  Arndt G. 
VOR-BAmdl2. 

Loc  Rwy  4  Andl  2. 
RNAVRwy4Amdt6. 
NDBnA  Arndt  & 

VOR  Rwy  2  Amdl  22. 
V0R-AAmdt2. 
tLSRwyBRAmdlT. 
NOB  Rwy  gR  Orig. 

LS  Rwy  23  Arndt  17A. 
VOR/DME  Rwy  ^  Arndt 
7. 

VOR/DME-A  Arndt  4. 


03/14/94  _ 
03/1S/94  ... 
03/15/94  ... 
03/15/94  «. 
03/15/94  ... 
03/16/94  ... 
03n6/94  ... 
03/17/94  -. 
03/17/94 
03/17/94  -. 

osaxm  .. 

03/23/94  J.. 


New  Haven 
Tweed-New  Haven 
Connecticut 

VOR  Rwy  2  Arndt  22-. 

Effective:  03/16/94 
FDC  4/1251/HVN/  H/P  Tweed-New 
Haven.  New  Haven.  CT.  VOR  Rwy  2 
Arndt  2...Add  Note..  When  LCL  ALSTG 
not  Received,  use  ISLiP  ALSTG.  This  is 
VOR  Rwy  2  Axndt  22A. 

New  Haven 
T weed-New  Haven 
Connecticut 

VOR-A  Arndt  2...  . 

Effecdve:  03/16/94 
FDC  4/1252/HVN/  Fl/P  Tweed-New 
Haven.  New  Haven.  CT.  VOR-A  Amdt  ’ 
2...Add  Note...  When  ICL  ALSTG  not 
Received,  use  ISUP  ALSTG.  This  is 
VOR-A  Amdt  2A. 

Miami 

Kendall-Tamiami  Executive 
Florida 

ILS  Rwy  9R  Amdt  7...  ' 


ConchHhna  . 

The  FAA  has  datsmuaed  that  this 
regulation  only  involws  an  establishsd  ^ 
body  of  technical  xqgulations  Jbr  which 
frequent  and  routine  amendments  ana 
necessary  to  keep  them  opemtkmally ..  v* 
current.  It.  theneforo  (UbPt** 
“significant  regulatory  action’*  under 
Executive  Order  12866;  is  not  a 
“si^iificant  ruJa”  nnds  DOT 
Regulatory  Policies  and  Proceduns  (44 
FR  11034;  February  26. 1979);  and  (3)  • 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  antidpat^ 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  i^l  not  have  a  significant 
economic  impact  on  a  substantiai 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  FlexUnhty  Act 


UM  arSahfacM  te  14€iKPaiit«y^;ty;>^ 
*  Air  traffic  control;  Miports^  '  ^:  ' . 
Navigafion  W.  .  '  7  -  ■ 

Issued  in  Wathliigtoa.DC  onMarchiS. 
1994.  '■  “-T.-.' 

Thomas C. Aocardi,  - 

Director,  Fli^  Standards  Senkse.  .. 

Adoption  of  the  Amenfawwft 

'  Accordingly,  pursuant  to  &e 
authori^  delegMed  to  me.  part  97  of  the 
Federd  Aviation  Regulations  (14  CFR 
part  97)  Is  amended  by  establishing, 
amending,  auqmnding.  or  xevoldng 
Standard  Imrtrvahent  Approach 
Procedures,  effective  at  0901 UTC  on 
the  dates  specified,  as  follows:  - 

PART  97-SrANDARD  INSTRUftRENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  Cor  part  97 
continues  to  read  as  followa:  ' 


AMhaitty:48  U.S.C.  App.  1S48. 13i4M. 

1421  aad  15ia(49U.SjC.tO6{0(iaa4mdPub.  7V 
L.  97-449,  hnumy  12, 19BS):  WMiUCTX  . " 

11.49(b)(2l.  •  --  -i 

2.  Part  97  is  amended  to  read  as 
follows:  ' 

§$97.23, 9725. 9727. 97.29;  87.31, 97.33. 

97.35  (Amendad) 

By  amending:  §  97.23  VOR,  VOR/ 

DNffi.  VOR  or  TACAN.  and  VQR/DME 
or  TACAN;  $97.25  LCX:,  LOC/DS4E, 

LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  $97.29  0.8, 
ILS/DME,  ISMLS.  MLS.  MLS/DME, 
MLS/RNAV;  $  97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPS:  and  $97.35 
COPTER  SIAPs,  identified  as  follows: 


^Aiport 


FDC  4/1206 
FDC  4/1232 
FDC  4/1233 
FDC  4/1234 
FDC  4/1235 
FDC  4/1251 
FDC  4/1252 
FDC  4/1325 
FDC  4/1326 
FDC  4/1338 
FDC  4/1382 


FDC  ^1401 


R^ds^ . — _ _ - _ ... 

Spartanburg  Downtown  Mamorfal ...... 

Spartanburg  Downloam  Memorial _ 

Spartanburg  Downtown  Memorial _ 

Spadanbug  Oowmowir  Memorial _ 

Tweed-New  Haven _ _ _ - . 

TmeadMaw  Haven _ — _ _ 

KetxMl-Taniami  Enecutive  . . . 

Kendai-Tanserai  Execuliva _ - _ 

W.K.  KeOogg _ 

Watervffle  Rdbert  Lafleur _ _ ; . 


Harrison  County 


Effective:  03/17/94  HAA  430.  This  Becomes  NDB  Rwy  9R 

nX:4/1325/TMB/ FI/P  Kendall-  Orig-A. 


Tamiami  Executive.  Miami.  FL.  ILS  Rwy 
9R  Amdt  T—Tecminal  Routes-.  Delete 
BSY  VORTAC  to  Qeezy  LOM  Feeder 
Establish  AEW  NDB/D^^  to  Qeezy 
LCHvl  Feeder...  CRS/DIST  257.22/19 J4 
NM  ALT  2100.  Minimum  Altitude  at 
Qeezy  LOM  1300.  Minimum  Glide 
Slope  Intercept  Altitude  1300.  Glide 
Slope  Altitude  at  1230.  Circling 
MDA  CAT  A  440  HAA  430.  Tliis 
Becomes  ILS  Rwy  9R  Amdt  7 A. 

Miami 

KendaB-Taxmami  Executive 
Florida 

NDB  Rwy  9R  Orig— 

Effective:  03/17/94 

FDC  4/1326rrMB/  Fl/P  Kendall- 
Tamiami  Executive,  ^^ami,  FL.  NDB 
Rwy  9R  Orig...  Terminal  Routes...  Delete 
BSY  VORTACToQeezy  LOM  Feeder 
Establish  AEW  NDB/Dl^  to  Qeezy 
LOM  Feeder...~CRS/Dtst  257.22/19.34 
NM  ALT  2100.  Miidmum  Alt  at  Qeezy 
LOM  1300.  ClrdiRg  MDA  Cat  A  440 


Reidsville 

Reidsville  . 

Georgia 

'  NDB  Rwy  11  Amdt  6... 

Effective:  03/14/94 

FDC  4/1205/RVI/  FI/P  Reidsville. 
Reidsville,  GA.  NDB  Rwy  11  Amdt 
6...Add  Note...  Proc  NA  at  Night.  This 
Becomes  NDB  Rwy  11  /imdt  6A. 

Waterville 

Waterville  Robert  laFieur 
Maine 

VOR/DME  Rwy  S  Amdt  7-. 

Effective:  03/21/94 

FDC  4/1382/WVL/  FVP  Watenrille 
Robmt  LaFieur,  WatendUe,  ME.  VOR/ 
DME  Rwy  5  Amdt  /...Circling  Mins... 
CATS  A/B/C  MDA  820.  Ibis  is  VOR/ 
DME  Rwy  S  Amdt  7 A. 


Federal  ftigiater  ^  Vdl.  59.  No.  66  /  Wednesdae.^Apfil  6,  1994  V  Rules  liMflliHftHlM"  44^ 


Battle  Ckeek  -  r 

W.K.  Kellogg 
Michigan 

ILS  Rwy  23  Amdt  17A... 

Effective:  03/17/94 
FDC  4/1338/BTU  FI/P  WJC.  KeUogg, 
Battle  Creek.  MI.  ILS  Rwy  23  Amdt 
17A... Battle  Cieek  ALSTG  Mins  S-ILS 
23  DH  1129/HAT  200  all  Cats.  Delete 
Notes...  ILS  Unusable  From  MM 
Inbound.  DH  Increased  to  1179  for 
Inoperative  MM.  This  IS  ILS  Rwy  23 
Amdt  17B.  .  , 

Spartanburg 

Spartanburg  Downtown  Memorial 
South  Carolina 

VOR-B  Amdt  2... 

Effective:  03/15/94 
FDC  4/1232/SPA/  FI/P  Spartanburg 
Downtown  Memorial.  Spaitanbuig.  ^ 
VOR-fi  Amdt  2...Change  all  Relerenoes 
Rwy  4-22  to  Rwy  5-23.  This  Becomes 
VOR-B  Amdt  2A. 

Spartanburg 

Spartanburg  Downtown  Memorial 
South  Carolina 

LOG  Rwy  4  Amdt  2...' 

Effective:  03/15/94 
FDC  4/1233/SPA/  FI/P  Spaitanbuig 
Downtown  Memorial,  SpaitaidiuTg,  ^ 
Loc  Rwy  4  Amdt  2...Change  all 
Reference  Rwy  4-22  loRwy  5-23.  This  ' 
Becomes  Loc  Rwy  5  Amdt  2A. 

Spartanburg 

Spartanburg  Downtown  Memorial 
South  Carolina 

RNAV  Rwy  4  Amdt  6...  .  . 

Effective:  03/15/94 
FDC  4/1234/SPA/  FI/P  Spartanburg 
Downtown  Memorial,  Spartanburg.  SC. 
RNAV  Rwy  4  Amdt  6...Chang€  all 
Reference  Rw'y  4-22  to  Rwy  5-23.  This 
Becomes  RNAV  Rwy  5  Amdt  6A. 

Spartanburg 

Spartanburg  Downtown  Memorial 
South  Carolina 

IJDB-A  Amdt  8... 

Effective;  03/15/94 
FDC  4/1235/SPA/  FI/P  Spartanburg 
Downto%vn  Memorial,  Spartanburg,  SC. 
NDB-A  Amdt  8...Chaiige  all  Reference 
Rwy  4-22  to  Rwy  5-23.  This  Becomes 
NDB-A  Amdt  8A. 

Marshall 
Harrison  County  ~ 

Texas 

VOR/DME-A  Amdt  4... 


Effective:  03/23/94  /  ?  v’  • 

FDC  4/1401/ASL/ FI/P  HarrisoB  • 
County,  Marshall,  TX.  VOR/DME-A  »  ' 

Amdt  4...CHG  Missed  Approach  Point  ' 
to  Read...  GGG  R-068/23.3  This  is  VOR/ 
DME— A  Amdt  4A. 


(FR  Doc.  94-7917  Fifed  4-S-94;  9:45  ami 
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DEPARTMENT  OF  THE  TREASURY 


Customs  Seivics 

19  CFR  Parts  101  and  1^ 
rr^.  94-94} 

Customs  Ssrvics  FMd  OrganlratloA; 
Santa  Tarssa,  NM 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  lYaasuiy. . 

ACTION:  Final  nile. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  govemii^  the  '  . 

Customs  field  organizaticml^ 
establishing  Santa  Teresa,  Me^dco..^ 
as  a  port  of  entry.  The  document  dso 
establishes  tiie  Santa  Teresa  Airport,  v 
whidi  is  within  tira  boundaries  of  ^ 
port  of  entry,  as  a  designated  airport  fat 
the  purposes  of  report  of  arrival  and 
^  Customs  clearance.  Currently.  Santa 
Ter^  is  a  temporary  Customs  station,  * 
and  Santa  Teresa  Ai^Kxt  is  operating  as  ' 
a  landing  rights  aliport.  Because  of  &e 
traffic  in  the  area  already  exists.’ 
and  tire  antidpat^  growth  In  that 
traffic.  Customs  has  determined  tiiat  a ' 
need  exists  to  create  a  port  of  entiy  at 
Santa  Teresa.  Through  this  change,  the 
general  public  and  importers  will  te 
served  better  and  Customs  personnel 
and  resources  will  be  more  efficiently 
utilized. 

EFFECTIVE  DATE:  May  8. 1994.' 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Lund,  Office  of  Workforce  Effectiveness 
and  Development,  Office  of  Inspection 
and  Control.  U.S.  Customs  Serrice. 

(202) 927-0192. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  its  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel,  facilities  and  resources,' and 
to  provide  better  service  to  carriers, 
importers  and  the  public.  Customs  is. 
amending  §  101.3,  Customs  Regulations 
(19  CFR  101.3),  by  establishing  a  port  of 
entry  at  Smita  Teresa,  New  M^oo  and 
is  amending  %  122.24(b}  by  adding  the 
Santa  Teresa  Airport  to  the  list  of  < 
airports  designated  as  airports  at  which  ' 
private  aircraft  arriving  In  the ' '  "  ' 
Continental  U.S.  via  t^  U.S.  -  Mexican 


border  fctaigtt  ^rfaoe  hi 
Weslani  Hanispheie  sooth  of  the  ^ 

can  land. 

Customs  pcMished  a  Notice  of  ' 
Proposed  Rulemaking  in  the  Federal^'*' 
Re^atar  (57  FR  33482)  on  hily  29. 1993. 
proposing  these  aotioiia  anid  iavlt^ttte 
public  to  oonmisaA.  ^ 

No  comments  were  leceived 
re^mnse  to  the  proposaL  After  farther 
leviaw,  CustoashM  datennined  to 
amend  the  ragnhtitms  as  proposed.  '  . 
Until  tins  amendment  becomes  - 
effective,  the  only  port  of  entry  along  " 
the  New  MexiooMexioo  border  is 
locrted  in  the  far  western  portion  of  the 
state.  Because  tteamouiit  of  traffic  to 
the  Santa  Ttoesaamahuincxeased  > 
recently;  Custnms  has  estrf>iiafaed,  as  an 
interimixiea8ura,«t8ihpoiaiyGiastoaM- 
station  to  Santa  Xtoesa  under  the 
authority  of  f  101.4(d).  Customs 
Regulatkms.  The  akpiut  to  Santa  Tessas,' 
wlridi  lecantly  k)to  its  status  M  e  UMT  •  -  . 
fee  sirport  by  opecation  of  faw.is  now 

operating  as  a  landtog  rights  atip^  Y  - 

Establishing  Sai^  Teresa  as  a  - 

^  ^ 

Tha  criteria  far  detanninine  ediethar 
a  port  of  entry  should  be  astshlisfasd  liqr  . 
Customs  was  toitiaUy  kfentiflad  to  Tjl  ' 
82-37  on  Manfaft.  198^  (47  FR  10t37V^. 
The  criteria  to  diat  T.Dl  ware  o 
subsequently  revised  by  TJX  88-14  f  / 
(Februaiy  5, 1966.51  FR  4559}  and  TJX 
87-65  (May  4, 1997.52  FR  16328L  ,  -r 
The  critoria  usedl^  Cnstonw  to  . 
determining  whether  a  port  of  aotiy 
shall  be  estriblished  are  whether  the 
community  requeeting  creation  cf  the • 
port  can:  (1)  Dearonstj^  that  the  '  ' 
benefits  to  be  derived  justify  the  Fedtoal 
Government  expense  invtrivad;  (2)  be 
serviced  by  to  least  two  major  nio^  of 
transportaticm  (rail.  ah.  water,  or 
highway);  and  (3)  has  a  nriniiwnn 
population  of  300,000  within  the 
immediate  service  area  (approximately  a 
70-nule  radius).  In  addition,  TJX  82—37 
provides  that  the  actual  or  potential 
Customs  workkied  (minimum  number 
of  transactions  per  year)  must  meet  one 
of  several  ahernate  criteria,  one  of 
which  is  2,500  oonsumption  entries 
(eadi  valued  over  51000JX))  of  which  no 
morethan  halfcanbe  totrilmtedtoone  - 
private  party.  Finally,  T J).  82-37 
provides  that  tfaa  facilities  to  tiia 
location  must  indude  adequate 
warehousing  space  for  secure  storage  of 
imported  cargo  pending  final  Customs 
inspection  ai^  release,  and 
administrative  office  space,  inspection' 
areas,  tooiege  areas  end  ether  speae 
necessary ^ regulorCastoms 
operations."  .'  V  ■  ^  . 

The  Regfanal  Gommissioner  ef  tin 
Southwest  Region  has  reported  to 
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Customs  Headquaiten.  that  the  Santa  ^ 
Tereu  area  is  well  served  by  air.  rail, 
and  highway  modes  of  transpoitatioiv 
The  population  within  a  70>mile  radius 
of  the  port  is  contained  in  a  variety  of  - 
lurisdictional  units  and  communities. 
Both  El  Paso,  Texas  and  Juarez,  Mexico 
are  within  that  radius,  as  are  several 
smaller  communities.  The  1990  El  Paso 
Coimty  estimated  population  was  over 
606,000,  while  Dona  Ana  County,  New 
Me^dco  added  another  15,000.  llie 
estimated  1990  population  of  Juarez, 
Mexico  is  1.2  million.  All  these  figures 
are  expected  to  grow  significaidly  in  the 
coming  years.  Creation  of  a  port  of  entry 
at  Santa  Teresa  will  more  evenly 
distribute  the  vehicular  traffic  which  is 
currently  forced  to  pass  through  El  Paso, 
Texas,  lliere  is  significant  construction 
taking  place  in  and  aroimd  the  vicinity 
of  Santa  Teresa  to  b^ld  inspection 
booths  and  stations,  administration 
buildings  and  other  support  facilities  to 
allow  Customs  to  perform  its  mission  in 
a  safe  and  efficient  manner.  The 
Mexican  Government  was  instrumental 
in  assisting  construction  of  a  hew  paved 
road  to  the  border  from  Mexico  wUch 
was  completed  in  early  October  1993. 
Customs  has  received  commitments  , 
from  several  corporate  importers  that 
they  will  utilize  Santa  Teresa  as  a  port 
of  entry  once  it  becomes  operational. 
Studies  conducted  by  several  sources 
have  indicated  that,  once  the  port 
becomes  operational,  over  25,000 
commercid  vehicles  will  use  the  poA 
per  year,  and  approximately  6,000 
consumption  entries  will  be  filed  per 
year  at  the  land  border  port.  The  local 
Chamber  of  Commerce  reports  that 
several  coiporations  have  expressed 
interest  in  locating  in  the  area  in 
anticipation  of  Santa  Teresa’s  being 
designated  a  port  of  entry  by  Customs. 
Economic  benefits,  in  the  form  of 
additional  employment,  are  already 
being  felt  in  the  commimity. 

During  the  period  Santa  Teresa  has 
been  operating  as  a  temporary  Customs 
station,  Custmns  has  achieved  notable 
results  in  obtaining  commitments  from 
the  trade  community  regarding  their  use 
of  electronic  data  input  for  the 
processing  of  entries.  Currently,  most  of 
the  brokers  or  importers  filing  entries 
are  automated.  No  cvirrent  importer 
dominates  the  scene,  and,  as  ^e 


entry  «t  Santa  Teresa,  and  batik 
governments  aiein  agreemMd  sudi 
anacdon.  ^  ^ 

Port  of  Entry  Boundaries 
The  boundaries  of  the  port  of  enb^  of 
Santa  Teresa  are  as  follows: 

Beginning  at  the  {unction  of  the 
Boundary  between  Texas  and  New 
Mexico  ^th  the  U.S.-Mexico  border, 
west,  along  the  Me)dco-U.S.  border  until 
it  interse^  the  range  line  between 
Range  !  East  and  Rwge  2  East,  New 
Mexico  Principal  Meridian;  at  that 
point,  north  along  that  range  line  imtil 
it  reaches  the  line  between  Township  27 
South  and  ’Fownship  28  South;  then 
east  along  the  Township  line  until  it 
reaches  the  Texas-New  Mexico  border, 
then  south-east  along  the  Texas-New 
Mexico  border  to  the  beginning  point. 

Santa  Teresa  Airport 

In  this  action.  Customs  is  also 
amending  $  122.24(b)  by  adding  the 
Santa  Teresa  Airport,  which  is  within  . 
the  boundaries  of  the  port  of  entry,  to 
the  list  of  airports  designated  as  airports 
at  which  private  aircraft  arriving  in  the 
Continental  U.S.  must  report  intended 
arrival  pursuant  to  §  122.23(b)  and  land 
for  Customs  processing  in  accordance 
with  §  122.24(b).  Section  122.23(b) 
provides,  essentially,  that  all  private 
aircraft  a^ving  in  me  Continental  U.S. 
via- the  U.S.-Mexican  border,  firmn  a 
foreign  place  in  the  Western 
Hemisphere  south  of  33  degrees  north 
latitude,  or  firom  any  place  in  Mexico, 
shall  furnish  notice  of  intended  arrival 
to  Customs  at  the  nearest  designated 
airport  to  the  point  of  crossing  for  the 
first  landirrg  in  the  U.S.  §  122.24 
provides  that  such  aircraft  shall  land  for 
Customs  processing  at  the  nearest 
designated  airport  to  the  border  or 
coastline  crossing  point  At  present 
there  is  no  designated  airport  in  the 
State  of  New  Mexico.  The  identification 
of  the  Santa  Teresa  Airport  as  a 
designated  airport  by  Customs  will 
benefit  the  fl3dng  public  by  increasing 
the  options  available  for  reporting 
arrivd  and  obtaining  Customs 
processing.  'The  addition  of  this  airport 
will  also  reduce  delays  at  existing 
designated  airports  by  permitting  a 
better  distribution  of  the  inspection 
burden. 


commeat;  it  W  'nol  subject  to  As  notice'  ^ 
and  pidbiic  procedure  requirements  of  5 « ; 
U.S.C  553  because  it  ralrtes  to  agmicy  - 
management  and  organization.  * 
Accor^^Vi  this  document  is  not  ;  _ 

subject  to  the  provisions  of  the  - 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  B^use  this  document  relates 
to  agency  organization  and 
management,  it  is  not  subject  to 
Execnitive  Order  12866.' 


The  principal  author  of  this  docniment 
was  Peter  T.  Lynch,  Regulations  Brancb, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service.  However,  personnel 
firom  other  offices  participated  in  its 
development 


Customs  duties  and  inspection. 
Exports,  Imports,  Organizations  and 
functions  (Government  agencies). 


Airports,  Aircraft,  Customs  duties  and 
inspe^on.  Drug  traffic  control.  Security 
measures. 

Amendments  to  the  Regulations 

•s  Accordingly,  parts  101  and  122  of  the 
'  Customs  ReJ^lations  (19  CFR  parts  101 
and  122)  are  amended  as  follows: 

PART  101— GENERAL  PROVISIONS 

1.  The  authority  cntation  for  Part  101 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  19  U.S.C  2, 66. 
1202  (General  Note  6,  Hannonized  Tariff 
^hedule  of  the  Unit^  States],  1623, 1624.' 

§10U  (Amended) 

'  2.  Section  101.3(b)  containing  the  list 

of  Customs  regions,  districts  and  ports 
of  entry  is  amended  by  adding  in  the 
Southwest  Region,  under  the  column 
headed  “Ports  of  entry”,  “Santa  Teresa, 
N.Mex.  (TD.  94-34)”  in  the  appropriate 
alphabetical  order  opposite  “El  Paso, 
Tex.” 

PART  122— AIR  COMMERCE 
REGULATIONS 

1.  The  authority  citation  for  Part  122 
continues  to  read  as  follows:^ 


Drafting  Infoimathm 


List  of  Subjects 
19  CFR  Part  101 


19  CFR  Part  122 


surroimding  infrastructure  continues  to 
improve,  additional  entities  have 
expressed  their  intentions  to  utilize  the 
port. 

Currently,  the  only  port  of  entry  along 
the  New  Mexico-Mexico  border  is 
located  in  the  far  western  portion  of  the 
state.  Diplomatic  negotiations  have  been 
held  with  the  Government  of  Mexico 
concerning  the  creation  of  a  port  of 


Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Customs  routinely  establishes, 
expands,  and  consolidates  Customs 
ports  of  entry  throughout  the  United 
States  to  acconunodate  the  volume  of 
Customs-related  activity  in  various  parts 
of  the  country.  Although  this  document 
is  being  issu^  after  notice  fw  public 


Authority:  5  U.S.C  301;  19  U.S.Q  58b,  66, 
1433, 1436, 1459, 1590, 1594, 1624, 1644;  49 
U.S.C  App.  1509. 

$122.24  [Amended] 

2.  Section  122.24(b)  is  amended  by 
adding  in  appropriate  dphabetical  order 
in  the  column  headed  “Location”,  the 
words  “Santa  Teresa,  N.Mex.”,  and 
directly  opposite,  in  the  column  headed 
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“Name",  the  words  "Santa  Teresa 
Airport”. 

Geof^|.WciM, 

'Commissioner  of  Citstoms. 

Af^Jiavad:  March  9. 1994. 
fohnP.SimpMei, 

Deputy  Assistant  Secretary  of  Che  Treasury. 

(FR  Doc.  M-aoaa  Piled  4-S-»4;  9:45  ami 
BBJUNQ  COME  4H0-ga-P 

DEPARTMENT  OF  DEFENSE 
Office  Of  the  Secretary 
32  CFR  Parts  90  and  91 
[RiNa  0790-AF41  and  Q790-AF621 

Revitalizing  Base  Closure 
Communities  and  Community 
Assistance 

AGENCY:  Department  of  Defense. 

ACTION:  Interim  final  rule. 

caUMMARY:  The  interim  final  rule 
promulgatee  guidance  required  by 
sectioD  2903  of  die  Nationa)  Defense 
Authorization  Act  for  Fiscal  Yew  1994. 
and  provides  interpretive  guidance 
concerning  other  changes  to  the  base 
realignment  and  closure  process 
genrenUed  by  Title  XXDC  of  the  AcL  This 
document  also  establishes  policy  and 
procedure,  es»gns  respoosibilitto.  and 
delegates  authority  un^  tha 
President's  Five-Part  Plan.  "A  Program 
to  Revitalize  Base  Closuia 
Coanmunities".  July  2. 1993.  Because 
suc^  guidance  must  be  issued  and 
effective  to  wiable  the  Depeitmeot  to 
perform  various  acts  requited  by  the  law 
to  be  accomplished  by  l^y  30. 1994. 
such  guidance  is  being  issued  as  an 
interim  final  rule  and  is  effective  upon 
public^ion. 

EFFECTNE  DATE:  This  document  is 
effective  April  6. 19941  Commepts  must 
be  recervedby  5. 1994. 

ADDRESSES:  Comments  must  be 
forwarded  to  die  Office  of  die  Assistant 
Secretary  of  Defense  for  Economic 
Security,  Room  3D654.  The  Pentagon, 
Washington.  DC 20301. 

FOR  FURTHER  IKFORIfATIOtl  CONTACT: 
Steven  Klefman  or  Flank  Savat. 
telephone  (703]  S14-53S6. 
SUPPLEMENTARY  INFORMATIOM:  The 
Department  of  Defense  is  engaged  ina 
major  downsizing,  resulting  in  less  land 
and  buildings  needed  to  support 
defense  Copgressimal 

l^latton  in  1988  (PuLu  100-526] 
and  1990  (Pub.  L.  101-510}  provided  fee 
non-partisan  Commissiona  to  assess  tha 
closure  recommendatkms  of  the 
Secretary  of  Defense,  and  make  base 


closure  and  lealigrunmit 
recommmufetkms  to  the  President  wad 
the  Congress.  Tha  bases  recommended 
for  closure  and  realigomeni  by  the  1988. 
1991, 1993  Commissions  were  all 
approved  under  this  process.  Another 
Commisskm  will  meet  in  1995.  As  a 
result  of  the  1988, 1991  and  1993 
actions,  the  Department  of  Defense  is 
now  in  the  process  of  cfeslng  70  major 
installations  throughout  the  United 
States. 

Even  in  large  cities  a  military  base 
often  represents  a  major  employment 
center  a  significant  econoxnic 
stimulus  for  the  local  economy.  With  Its 
multimillion  dollar  payrolls  a  base 
closure  can  be  a  serious  blow  to  the 
local  community.  Tbe  Department  of 
Defense  recognizes  that  ffie  manner  In 
which  real  pwsonal  property  at 
closing  bases  is  disposed  of  can  have  a 
dramatic  impact  on  dte  fex:a) 
community's  prospects  fm  economic 
recovery,  fe  t^  past,  the  traditional 
propwrty  di^Hwal  methods  focused  on 
maximizing  proceeds  from  die  sale  of 
real  and  pereonat  property  with  little 
regard  for  enhancing  die  pro^iects  for 
economic  recovery  in  tbe  community. 
RecogniziDg  that  the  old  way  of  dtdng  ' 
business  was  not  designed  to  di^iose  of 
major  militwy  installations  in  a  way 
that  would  revitalize  base  doeure 
commimities.  President  Qinton 
announced,  cm  hdy  2. 1993.  a  major  ' 
ne  w  progracu  to  ^MBed  die  eoanaanSc 
recovery  of  mmnMnnitka  vdtera  militmy 
bases  are  ^ited  to  dosa.  In  a  diarp 
departine  from  dia  post,  the  CMtUtui 
Achninistrabon  pledgiBd  to  give  top 
priority  to  aaiiy  rouse  ai  the  base's 
valuable  assets.  Rapid  redev^ppment 
and  the  creation  of  new  jobs  in  base 
closure  ennununities.  are  the  goals  of  die 
new  initiative. 

In  announcing  the  program,  tha 
President  outlin^  the  foUawing  five 
parts  of  his  community  reinvestment 
program: 

•  ]obs-centered  property  disposal  that 
puts  local  economic  r^evelopment 
first.' 

•  Fast-track  environmental  cleanup 
that  removes  needless  delays  while 
protecting  human  heehb  81^  die  . 
envinmment  ' 

•  Transition  coordinalocs  af  major 
bases  slated  for  closuva, 

•  Easy  access  to  transltioQ  and 
redevefopment  he^  for  workenand 
commiunties. 

•  Larger  eexmomicdavrfapmeai 
planniiig  grants  to  base  efeam 
communities. 

While  the  task  of  lemakiaig  thft 
economic  fouBdatioa  m  coniHtoily  is 
never  easy .  a  dosad  military  base  cma  be 
a  community'e  single  grestast  asset  in 


charting  a  new  fetura  An  airfield,  a 
port,  or  the  land,  boildfrigs,  fundtme 
and  equipment  on  a  baM  can  be  a 
catalyst  for  new  economic  activity.  The 
Administratioa*8  plan  to  mdwbim 
property  move  aflordaMe  to 
commi^ties  for  die  purpose  of  job 
(Teetipn  isa  fundamentd  change,  ft 
allows  communities  that  have  viable 
plans  for  economic  redevehipiueut  to 
obtain  property  at  prices  within  dieir 
means.  The  President's  Phre-Rut  Plan 
was  an  important  step  in  steering  die 
base  dosiOT  and  reuse  process  toward 
rapid  job  creation. 

In  announcing  tbe  community  . 
revitalization  program.  Ihesident 
Clmton  recogniz^  that  existing  Federal 
law  required  die  Dapaitment  of  Defense 
to  charge  full  price  when  dosed  bases 
will  be  used  fm  jdKseating  economic 
development,  yrt  it  can  transfer  bases 
for  free  for  a  variety  of  “public"  uses, 
including  recreation,  aviatioa, 
education  and  health.  President  Clinton 
stated  that  the  Admintsttation  vrould 
seek  to  change  the  law.  to  enable  the 
Department  of  Defense  ta 
property  for  free  or  at  a  discount  for 
economic  development  purposes,  when 
community  development  plans  meet  a 
strict  test  economic  viduHty  and  job 
creation.  Accordingly,  the  President 
asked  National  Bmimmig  (Vaing  il 
(NEQ  an  interagency  coordinating  arm 
of  tbe  White  Hmise  and  the  Department 
of  Defense  to  draft  a  prcqiosal  that  puts 
economic  deveIxqiineDt  at  the  center 
'  base  dosure  asset  disposition.  The  NBC 
convened  an  interagency  working  group 
that  created  tbe  fdfowiitg  frunewock  fm 
base  disposak  .  .  _ 

—Where  a  ready  market  eoDsts.  adl 
properties  qitiddy  ferpubltc  er 
private  devefopmeirt  to  speed  up  job 
creation. 

— Where  a  ready  madeel  does  not  exist, 
make  prcqierty  avaifeUe  to  ffia  local 
redevdr^MBem  authority .  without 
initial  cost,  far  eenrvaic 
developiaeirt. 

— Share  tM  net  profits  between  tbe 
Dejpartment  of  Defense  and  the  local 
reaevekmment  anfhoriw  if  a  pioperty 
conveyea  without  initiu  cost  for 
economic  davalopment  is 
subsequently  sol& 

n-i^  iwtnARit  nt  tha  acpd  to 

reform  this  process,  wadorsed  foe 
President's  pbn  by  aitfhnrtziitgTttie 
XXDf  ol  Public  Lana  203-360.  Base 
-  Closure  Canansnities  AssistanoB^  tire 
so-called  “PiytirAnMndmenl".  Based 
largely  rm  In^ihtinw  q»oiisarad  by 
Senator  Pryor,  foe  provitaaDs  of  Title 
XXDi  pnwide  foe  Ic^sl  aofoodty  to 
carry  out  foe  PRakfem’s  pkn  by .  among 
other  foings.  anthuiizing  coutauyanoes  ^ 
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real  and  personal  property  at  or  below 
fair  market  value  to  local  redevelopment 
authorities,  and  sharing  of  profits  on 
subsequent  sales  and  leases. 

Public  Law  103-160  required  the 
Secretary  of  Defense  to  prescribe 
regulations  to  implement  the  provisions 
of  the  law.  This  is  being  accomplished 
under  the  Administrative  Procedures 
Act  which  allow’s  for  the  public  to 
comment  on  the  regulations.  Due  to  the 
need  to  begin  acting  on  the  proposed 
regulations,  the  Department  of  Defense 
has  issued  them  as  interim  final  rules 
which  allow  actions  at  closing  bases  to 
begin  before  the  regulations  are  made 
final  after  the  public  comment  period. 
The  section  related  to  the  conveyance  of 
property  in  consideration  of 
environmental  restoration  costs,  is 
issued  as  a  proposed  rule  and  cannot  be 
exercised  until  a  final  rule  is  published 
following  public  comment. 

The  following  is  a  summary  of  the 
major  elements  of  the  rules. 

1.  Real  Property  Screening 

When  the  Department  of  Defense  no 
longer  needs  to  retain  real  property  at  a 
closing  base,  the  Department  is  required 
to  dispose  of  the  property  in  accordance 
with  the  prescribed  screening  process  in 
the  General  Services  Administration 
property  disposal  regulations  and  the 
new  expedited  process  authorized  in 
Title  X>QX.  This  process  permits  DoD 
entities,  other  Federal  Agencies  and 
homeless  providers  to  identify  property 
they  would  like  to  acquire  when  the 
base  closes. 

The  screening  process  for  real 
property  requires  the  Department  of 
Defense  to  identify  first  what  it  needs  to 
retain.  Any  property  excess  to  the 
Department  of  Defense  is  then  made 
available  to  other  Federal  Agencies. 
Property  not  needed  by  other  Federal 
Agencies  is  then  identified  as  surplus 
and  reported  to  the  Department  of 
Housing  and  Urban  Development  (HUD) 
for  a  determination  of  suitability  for 
homeless  use  and  publication  of  such 
properties  in  the  Federal  Register. 
Property  that  has  no  homeless  interest, 
as  determined  by  the  Department  of 
Health  and  Human  Services  (HHS),  will 
then  be  available  for  transfer  by  either 
direct  sale  to  the  public,  negotiated 
conveyance  to  the  local  redevelopment 
authority,  public  benefit  conveyances 
for  airports,  schools,  ports,  etc.,  or  the 
new  economic  development  conveyance 
discussed  in  paragraph  5.  of  this 
summary.  The  Military  Departments 
will  work  with  the  other  Department  of 
Defense  Components,  Federal  Agencies, 
homeless  providers  and  reuse  planners, 
early  in  the  closure  process,  to  sort  out 
these  requests.  This  new  process  will 


provide  for  the  early  identification  of 
property  which  will  become  available 
for  reuse.  This  information  is  critical  to 
the  local  redevelopment  authority’s 
ability  to  design  a  realistic 
redevelopment  plan.  Agreement  with 
proposed  uses,  other  than  for  McKinney 
Act  homeless  use,  is  at  the  discretion  of 
the  Military  Departments  who  have 
been  delegated  disposal  authority. 

2.  McKinney  Act  Screening 

The  Stewart  B.  McKinney  Homeless 
Assistance  Act  is  a  statute  designed  to 
permit  recognized  providers  of 
assistance  to  the  homeless  to  receive  a 
high  priority  in  acquiring  unneeded 
land  and  buildings  on  Federal 
properties.  Buildings  and  land  on 
closing  bases  provide  excellent 
opportimities  for  homeless  providers  to 
acquire  the  infrastructure  they  need  to 
establish  their  programs.  This  section  of 
the  interim  final  rule  describes  the  new 
process,  specifically  tailored  for  base 
closure  properties,  that  wdll  expedite  the 
screening  process  with  homeless 
providers  and  will  result  in  the  early 
identification  of  their  needs.  The 
expedited  screening  process  will  be 
pursued  in  a  proactive  manner.  The 
Military  Departments  will  work  with 
commvmities  to  identify  eligible  entities 
and  conduct  timely  outreach  seminars 
to  educate  homeless  providers  with 
respect  to  the  land  and  buildings  that 
wdll  be  made  available  and  the  process 
for  making  a  formal  application  to  HHS 
to  acquire  such  land  and  buildings.  The 
early  identification  of  homeless 
assistance  requirements  will  permit 
communities  to  develop  reuse  plans  that 
fully  accommodate  homeless  needs, 
while  permitting  early  identification  of 
the  remaining  property  for  quick  sale  to 
create  jobs,  a  Federally-sponsored 
public  benefit  conveyance,  or 
conveyance  to  a  local  redevelopment 
authority  for  economic  development 
purposes. 

3.  Local  Redevelopment  Plan 

The  early  formation  of  a  local 
redevelopment  authority  is  critical  to 
the  successful  reuse  of  the  base.  The 
primary  focus  of  the  local 
redevelopment  authority  should  be 
developing  a  comprehensive  local 
redevelopment  plan.  This  plan  should 
embrace  the  range  of  feasible  reuse 
options  that  wdll  result  in  rapid  job 
creation.  The  local  redevelopment  plan 
wdll  generally  be  used  as  the  proposed 
action  when  the  disposing  Military 
Department  conducts  the  environmental 
analyses  required  by  the  National 
Environmental  Poficy  Act  (NEPA). 


4.  Jobs-Centered  Property  Disposal 

The  new  property  disposal  process 
described  in  this  section  and  in 
paragraphs  5.  and  6.  of  this  summary,  is 
designed  to  rapidly  create  new  jobs.  In 
most  cases,  that  will  occur  through 
conveyances  for  economic  development, 
without  initial  cost,  as  described  in 
paragraph  5.  However,  in  a  few  cases,  an 
entire  base  or  a  substantial  portion  of  it 
wdll  have  a  high  value  and  hence  a 
ready  market  for  development.  In  such 
cases,  market  sale  of  the  property  may 
be  the  most  effective  way  to  rapidly 
create  new  jobs. 

The  Military  Department  will  identify 
properties  having  a  ready  market  and 
begin  the  appraisal  process  as  soon  as 
possible  but  not  later  than  6  months 
after  completion  of  the  new  expedited 
McKinney  Act  screening  process  in 
paragraph  2.  of  this  summary.  The 
appraisals  should  teike  into 
consideration  uncertainties  and  the 
associated  risks  in  property 
development  as  well  as  the  impact  of 
the  base  closure  on  market  conditions. 
Moreover,  the  appraisal  will  reflect  the 
most  likely  range  of  uses  consistent  with 
local  interests  rather  than  highest  and 
best  use. 

To  assist  in  determining  the  estimated 
fair  market  value,  the  Military 
Departments  wdll  solicit  for  expressions 
of  interest  for  the  entire  or  a  substantial 
portion  of  the  base  for  a  period  no 
longer  than  6  months.  The  results  will 
be  shared  with  the  local  redevelopment 
authority.  Expressions  of  interest  will  be 
solicited  simultaneously  wdth  other 
screening  and  disposal  actions  and  will 
not  cause  a  delay  in  the  disposal 
process.  The  Military  Departments  will 
analyze  each  expression  of  interest  and 
determine  if  it  represents  a  reasonable 
proposal  that  is  likely  to  lead  to  rapid 
development  and  job  creation.  If  after 
consulting  extensively  with  the  local 
commimity,  the  Military  Department 
makes  a  favorable  determination,  the 
Department  may  decide  to  offer  the 
property  for  sale.  The  local 
redevelopment  authority  will  be 
promptly  notified  of  the  decision  and 
may  challange  the  decision.  If  the 
Military  Department  nevertheless 
decides  to  proceed  wdth  the  sale, 
potential  bidders  will  be  strongly 
encouraged  to  work  with  the  local 
redevelopment  authority  so  that  their 
proposals  are  compatible  with  the  local 
redevelopment  plan.  Identifying  a 
substantial  portion  of  the  base  for  sale, 
however,  does  not  preclude  the 
community’s  acquisition  of  the  property 
through  a  negotiated  sale  with  the 
Department  of  Defense. 
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In  the  event  that  a  base  or  substantial 
portion  thereof,  is  identified  as 
potentially  valuable  but  does  not  sell 
due  to  the  absence  of  a  ready  market, 
the  property  will  then  be  available  for 
conveyance  for  public  benefit  or, 
economic  development  piu^oses. 

Throughout  this  process,  the  Military 
Departments  will  make  maximum  effort 
to  give  community  considerations  a 
hi^  priority. 

5.  Economic  Development  Conveyances 

Closing  military  bases  often  have  a 
great  deal  of  land  that  may  not  be 
readily  developable  or  marketable  due 
to  its  location.  Additionally,  closing 
bases  often  have  buildings  that  may 
need  to  be  demolished  in  order  to 
encourage  redevelopment  and  economic 
revitalization.  Historically,  the  process 
of  selling  bases,  or  parts  thereof,  for  fair 
market  value  has  been  time  consuming 
and  the  proceeds  from  the  few  sales  of 
base  closure  properties  have  been  less 
than  originally  anticipated.  In  the  past, 
the  law  permitted  the  Department  of 
Defense  to  convey  property  at  a 
discount  of  up  to  100  percent  (free  of 
charge)  for  specific  public  purposes 
such  as  health,  aviation,  recreation,  and 
education — ^but  not  for  economic 
development.  The  new  authority 
permits  the  DoD  to  convey  land  and 
buildings  to  redevelopment  authorities 
initially  for  free,  after  it  is  determined 
that  the  base,  or  significant  portions 
thereof,  cannot  be  sold  in  accordance 
with  the  rapid  job  creation  concept. 

Such  conveyances  may  help  induce  a 
market  for  the  property,  thereby, 
enhancing  economic  recovery. 
Redevelopment  authorities  requesting 
an  economic  development  conveyance, 
shall  submit  a  simple  written  request 
containing  four  basic  elements  as 
described  in  the  interim  rule.  Generally, 
installations  will  be  conveyed  at  no 
initial  cost  with  a  recoupment  provision 
that  will  permit  the  Department  of 
Defense  to  share  in  any  future  profits 
should  the  base  be  later  leased  or  sold. 
Bases  in  rural  areas  shall  be  conveyed 
under  this  authority  at  no  cost  and  with 
no  recoupment  if  they  meet  the 
standards  as  detailed  in  the  interim  rule. 
The  conveyance  for  economic 
development  should  be  used  by  local 
redevelopment  authorities  to  gain 
control  of  large  areas  of  the  base,  not 
just  individual  buildings.  The  income 
received  fi’om  some  of  the  higher  value 
property  should  help  offset  the 
maintenance  and  marketing  costs  of  the 
less  desirable  parcels.  In  order  for  this 
conveyance  to  spur  redevelopment, 
large  parcels  must  be  used  to  provide  an 
income  stream  to  assist  the  long  term 
development  of  the  property. 


6.  Profit  Sharing 

When  real  property  is  conveyed  as 
described  in  paragraph  5.  of  this 
summary,  DoD  shall  generally  share  in 
the  division  of  future  profits  should  the 
property  be  subsequently  sold  or  leased. 
The  division  of  profits  shall  be  based  on 
net  profits  and  the  share  shall  generally 
favor  the  local  redevelopment  authority. 
There  shall  be  a  15-year  time  limit  on 
the  share  of  the  profits.  The 
government’s  portion  of  the  receipts 
from  the  profit  shall  not  exceed  the 
estimated  fair  market  value  of  the 
property  at  the  time  of  conveyance  to 
the  local  redevelopment  authority. 

7.  Leasing  of  Real  Property 

Leasing  of  real  property  early  in  the 
reuse  process  is  an  effective  way  to 
quickly  attract  new  jobs  to  replace  those 
that  have  been  lost  by  the  base  closing. 

In  the  past,  the  requirement  to  lease  at 
fair  market  value  discouraged  the 
creation  of  new  jobs.  The  new  leasing 
process,  at  less  than  fair  market  value, 
will  provide  new  incentives  for 
redevelopment  authorities  and 
businesses  alike  to  spur  job  creation  and 
speed  economic  redevelopment. 
Inasmuch  as  the  Department  cannot 
convey  contaminated  property  until 
clean-up  measures  are  in  place,  leasing 
is  often  the  only  means  to  allow  suitable 
economic  reuse  to  occur  on  substantial 
portions  of  closing  bases. 

8.  Personal  Property 

Personal  property  located  on  closing 
bases  is  often  very  useful  to  the 
redevelopment  of  the  real  property.  This 
section  of  the  interim  final  rule  outlines 
procedures  to  allow  transfer  of  personal 
property  with  the  real  property  in  many 
cases.  It  provides  for  completing  an 
inventory  soon  after  the  base  is 
approved  for  closure  and  consultation 
with  local  officials.  This  consultation 
may  include  a  walkthrough  of  the  base 
to  familiarize  local  officials  with 
potentially  available  property.  The 
community  can  then  identify  the 
personal  property  it  wishes  to  retain  in 
its  redevelopment  plan.  The  Department 
of  Defense  will  keep  a  great  deal  of  the 
personal  property  at  the  base  while  the 
redevelopment  plan  is  being  put 
together.  Only  valid  exemptions  will  be 
made  to  this  freeze,  usually  involving 
specific  military  requirements  or 
property  which  the  base  does  not  own. 
Emissions  trading  procedures  will  be 
issued  separately  and  are  not  covered  by 
the  interim  final  rule. 


9.  Minimum  Level  of  Maintenance  and 
Repair  To  Support  Non-Military 
Purposes 

Facilities  and  equipment  located  on 
closing  bases  are  often  important  to  the 
eventual  reuse.  This  section  of  the 
interim  rule  below  provides  procedures 
to  protect  their  condition  whdle  the 
redevelopment  plan  is  being  put 
together.  The  level  of  maintenance  will 
be  determined  in  consultation  with  the 
redevelopment  authority. 

DoD  Directive  4165.aa  i  (32  CFR  Part 

90)  establishes  basic  policies  to  carry 
out  the  President’s  plan  and  the  Base 
Closure  Community  Assistance  Act. 

DoD  Instruction  4165.bb  2  (32  CFR  Part 

91)  provides  procedural  guidance  for 
implementation.  In  addition  to  property 
disposal,  the  dociunent  addresses  fast- 
track  environmental  cleanup  and 
increased  economic  development 
planning  support  for  communities.  It 
provides  for  on-site  transition 
coordinators,  responsible  directly  to  the 
Secretary  of  Defense,  at  major  closing 
bases  in  order  to  minimize  red  tape  and 
keep  environmental  cleanup  and  base 
disposal  activities  on  a  fast  track. 

The  Department  of  Defense  has 
determined  that  this  interim  rule  is  not 
a  significant  regulatory  action,  as 
defined  by  Executive  Order  12866.  The 
rule  does  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  It  provides  for  transfer  of 
paid-for  federal  installations  no  longer 
needed  for  economic  development 
purposes.  This  will  benefit  the  economy 
and  the  communities  in  which  the 
closing  bases  are  located. 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budfgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof; 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  Executive  Order  12886. 

It  has  been  certified  that  this  interim 
final  rule  is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  because 
the  interim  final  rule  will  not  have  a 
significemt  economic  impact  on  a 


>  Draft  document.  When  signed,  this  document 
will  be  available  from  the  National  Technical 
Information  Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

2  See  footnote  1. 
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substantial  niunber  of  small  entities. 

The  primary  effect  of  the  interim  final 
rule  will  be  to  reduce  the  burden  on 
local  communities  of  the  Government’s 
property  disposal  process  at  closing 
military  installations  and  to  accelerate 
the  economic  recovery  of  the  relatively 
small  number  of  communities  that  will 
be  affected  by  the  closing  of  nearhy 
military  Installations. 

The  rule  is  not  subject  to  the 
Paperwork  Reduction  Act  because  it 
imposes  no  obligatory  information 
requirements  beyond  internal  DoD  use. 

List  of  Subjects  in  32  CFR  Parts  90  and 
91 

Community  development. 

Government  employees,  Military 
personnel.  Surplus  Government 
property. 

Accordingly,  Title  32,  Chapter  I, 
Subchapter  C,  is  amended  as  follows: 

1.  Part  90  is  added  to  read  as  follows: 

PART  90— REVITALIZING  BASE 
CLOSURE  COMMUNITIES 

Sec. 

90.1  Purpose. 

90.2  Applicability. 

90.3  Definitions. 

90.4  Policy. 

90.5  Responsibilities. 

Authority:  10  U.S.C.  2687  note. 

§  90.1  Purpose. 

This  part: 

(a)  Establishes  policy  and  assigns 
responsibilities  under  the  President’s 
Five-Part  Plan,  “A  Program  to  Revitalize 
Base  Closure  Communities”,’  July  2, 
1993,  to  speed  the  economic  recovery  of 
communities  where  military  bases  are 
slated  to  close. 

(b)  Implements  the  National  Defense 
Authorization  Act  for  fiscal  year  1994, 
Title  XXIX,  107  Stat.  1909. 

§90.2  Applicability. 

This  part  applies  to  the  Office  of  the 
Secretary  of  I^fense,  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  the  Unified  Combatant 
Commands,  the  Defense  Agencies,  and 
the  DoD  Field  Activities  (hereafter 
referred  to  collectively  as  “the  DoD 
Components”). 

§90.3  Definitions. 

(a)  Closure.  All  missions  of  the  base 
have  ceased  or  have  been  relocated.  All 
personnel  (military,  civilian  and 
contractor)  have  either  been  eliminated 
or  relocated,  except  for  personnel 
required  for  caret^ng  and  disposal  of 


>  Document  available  &om  the  Office  of  the 
Assistant  Secretary  of  Defense  (Economic  Security), 
Pentagon,  Washington,  DC  20301. 


the  base  or  personnel  remaining  in 
authorized  enclaves. 

(b)  Base  realignment  and  closure 
cleanup  plan.  A  plan  for  the  expeditious 
environmental  cleanup  necessary  to 
facilitate  conveyance  of  the  property  to 
communities  for  economic 
redevelopment. 

(c)  Base  realignment  and  closure 
cleanup  team.  A  team  established  for 
each  DoD  closing  or  realigning  base 
where  property  is  available  for  transfer 
to  the  community.  The  team  has  the 
authority,  responsibility,  and 
accountability  for  environmental 
cleanup  programs  at  these  installations, 
emphasizing  those  actions  which  are 
necessary  to  facilitate  reuse  and 
redevelopment. 

(d)  Realignment.  Any  action  that  both 
reduces  and  relocates  functions  and 
DoD  civilian  persoimel  positions,  but 
does  not  include  a  reduction  in  force 
resulting  fi-om  workload  adjustments, 
reduced  personnel  or  funding  levels, 
skill  imbalances,  or  other  similar  cause. 

A  realignment  may  terminate  the  DoD 
requirement  for  the  land  and  facilities 
on  part  of  an  installation.  That  part  of 
the  installation  shall  be  treated  as 
“closed”  for  purposes  of  this  part. 

(e)  Redevelopment  authority.  Any 
entity,  including  an  entity  established 
by  a  State  or  local  government, 
recognized  by  the  Secretary  of  Defense 
as  the  entity  responsible  for  developing 
the  redevelopment  plan  with  respect  to 
the  installation  and  for  directing 
implementation  of  the  plan. 

§90.4  Policy. 

It  is  DoD  policy  to: 

(a)  Help  communities  impacted  by 
base  closures  achieve  rapid  economic 
recovery  through  effective  reuse  of  the 
assets  of  closing  bases — more  quickly, 
more  effectively  and  in  ways  based  on 
local  market  conditions  and  locally 
developed  reuse  plans — ^by 
implementing  the  President’s  Five-Part 
Plan  that  encourages: 

(1)  Transferring  real  and  personal 
property  expeditiously  to  local 
redevelopment  authorities  and  in  ways 
that  enhance  economic  development 
and  job  creation  or  other  public  benefits. 
This  can  best  be  accomplished  by: 

(i)  Making  transfers  of  property  to  a 
redevelopment  authority  for  economic 
development  affordable,  when 
necessary  to  foster  community 
redevelopment  plans.  ’The  use  of 
existing  public  benefit  conveyances 
should  be  considered,  where 
appropriate,  before  the  use  of  a  public 
benefit  conveyance  for  economic 
development. 

(ii)  Accelerating  the  property 
screening  process  early  in  the  disposal 


process  to  determine  other  potential 
Federal  uses  of  the  property,  including 
the  identification  of  the  needs  of 
homeless  providers.  This  will  determine 
how  much  of  the  property  is  available 
for  early  economic  development  and/or 
other  community  reuse. 

(iii)  Informing  communities,  as  early 
as  possible  after  the  base  closure 
decision  is  final,  if  an  installation  will 
be  considered  for  “economic 
development”  conveyances  under  Pub. 

L.  No.  103-160,  Title  XXIX  and  will  not 
be  offered  for  sale,  instead.  Such 
decisions  shall  be  based  on  a 
determination  that  the  existence  of  a 
ready  market  for  the  property  indicates 
that  public  or  private  developers  can  not 
be  relied  upon  as  the  preferable 
mechanism  to  spur  economic 
redevelopment  and  the  creation  of^new 
jobs. 

(iv)  Encouraging  interim  leases  at  less 
than  the  estimated  fair  market  value  in 
order  to  facilitate  State  or  local 
economic  redevelopment  efforts. 

(v)  Delegating  authority  to  approve 
interim  leases  and  simple  land  transfers. 

(vi)  Considering  the  personal  property 
requirements  of  the  community 
redevelopment  plan  when  making 
decisions  on  the  disposition  of  base 
equipment. 

(2)  Ensuring  fast-track  environmental 
cleanup  of  closing  bases  to  permit 
earlier  determination  of  property 
suitable  for  either  conveyance  or  lease. 
The  key  elements  of  this  initiative  are 
to: 

(i)  Establish  a  base  realignment  and 
closure  cleanup  team  composed  of 
members  from  the  Department  of 
Defense,  the  Environmental  Protection 
Agency  and  State  regulatory  agencies,  at 
every  base  where  property  is  available 
for  transfer  and  reuse.  The  team  shall 
prepare  the  base  realignment  and 
closure  cleanup  plan  and  make 
decisions  to  expedite  the  process. 

(ii)  Quickly  identify  and  document 
uncontaminated  real  property  parcels  to 
permit  timely  reuse. 

(iii)  Identify  opportunities  to  convey 
property  quickly  to  those  willing  to  pay 
the  cost  of  cleaning  up  the  contaminated 
property. 

(iv)  Ensure  analyses  required  by  the 
National  Environmental  Policy  Act 
(Pub.  L.  91-190;  10  U.S.C.  4332  et.  seq.) 
process  are  produced  in  a  timely 
manner. 

(v)  Establish  procedures  for 
identifying  and  documenting  parcels  of 
real  property  that  are  environmentally 
suitable  for  lease,  even  if  needed 
mitigation  precludes  conveyance. 

(vi)  Improve  public  involvement  in 
the  environmental  cleanup  by 
establishing  and  seeking  public 
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participation  in  Restoration  Advisory 
Boards. 

(3)  Providing  full  time  base  transition 
coordinators  at  major  installations 
slated  for  closure  or  substantial 
realignment.  The  principal  functions  of 
the  coordinators  shall  be  to: 

(i)  Assist  in  cutting  through  red  tape 
on  property  disposal. 

(ii)  Assist  in  keeping  the 
environmental  cleanup  on  a  fast  track. 

(iii)  Assist  the  DoD  Office  of 
Economic  Adjustment  (OEA)  in  helping 
communities  identify  sources  of  Federal 
assistance  for  developing  and 
implementing  economic  redevelopment 
plans. 

(4)  Providing  easy  access  to  transition 
and  redevelopment  help  for  workers 
and  communities  by  targeting  major 
sources  of  Federal  funding  assistance  to 
base  closure  communities. 

(5)  Providing  larger  economic 
development  planning  grants  to  base 
closure  communities.  Planning  grants 
should  be  approved  quickly.  The 
Department  of  Defense’s  Office  of 
Economic  Adjustment  will  move 
beyond  the  traditional  role  of  providing 
grants  for  planning  to  helping 
communities  transition  from  planning 
to  implementation  by  funding  a  portion 
of  the  staff  required  for  implementation 
of  the  local  redevelopment  plan. 

(b)  Follow  the  following  framework  in 
implementing  Title  XXIX  of  Pub.  L. 
103-160: 

(1)  Where  a  ready  market  exists, 
complete  screening  and  then  sell 
properties  quickly  for  public  or  private 
development  to  speed  up  job  creation. 

(2)  Where  a  ready  market  does  not 
exist,  make  property  available  to  the 
local  redevelopment  authority  without 
initial  consideration,  for  economic 
development. 

(3)  Snare  the  net  profits  between  the 
Department  of  Defense  and  the  local 
redevelopment  authority  if  a  property 
conveyed  without  initial  consideration 
for  economic  development  is 
subsequently  leased  or  sold. 

(c)  This  regulation  does  not  create  any 
rights  or  remedies  and  may  not  be  relied 
upon  by  any  person,  organization,  or 
other  entity  to  allege  a  denial  of  any 
rights  or  remedies  other  than  those 
provided  by  Pub.  L.  103-160,  Title 
XXK. 

§90.5  Responsibilities. 

(a)  The  Under  Secretary  of  Defense  for 
Acquisition  and  Technology  shall  issue 
DoD  Instructions  as  necessary,  to  further 
implement  the  President’s  Five-Part 
Plan  and  applicable  public  law,  and 
shall  monitor  compliance  with  this  part. 
All  authorities  of  the  Secretary  of 
Defense  in  Pub.  L.  103-160,  Title  XXIX, 


in  section  2905  of  Pub.  L.  100-526,  Title 
II,  and  in  section  204  of  Pub.  L.  101- 
510,  Title  XXIX  are  hereby  delegated  to 
the  Under  Secretary  of  Defense  for 
Acquisition  emd  Technology  and  may  he 
redelegated. 

(b)  'The  Heads  of  the  DoD  Components 
shall  advise  personnel  with 
responsibilities  related  to  base  closures 
of  the  policies  set  forth  in  this  directive. 
2.  Part  91  is  added  to  read  as  follows: 

PART  91— REVITALIZING  BASE 
CLOSURE  COMMUNITIES— BASE 
CLOSURE  COMMUNITY  ASSISTANCE 

Sec. 

91.1  Purpose. 

91.2  Applicability. 

91.3  Definitions. 

91.4  Policy. 

91.5  Responsibilities. 

91.6  Delegations  of  authority. 

91.7  Procedures. 

Appendix  A  to  Part  91 — Flow  Chart  for  Base 
Closure  Conununity  Assistance 

Appendix  B  to  Part  91 — Closure  and 
Transition  Timeline  for  a  Notional  BRAC 
1993  Base  That  Closes  on  September  30, 

1997 

Authority:  10  U.S.C.  2687  note. 

§91.1  Purpose. 

This  part  prescribes  procedures  to 
implement  “Revitalizing  Base  Closure 
Communities”  (Part  90),  the  President’s 
five-part  community  reinvestment 
program,!  and  real  and  personal 
property  disposal  to  assist  the  economic 
recovery  of  commimities  impacted  by 
base  closures.  The  expeditious  disposal 
of  real  and  personal  property  will  help 
communities  get  started  with  reuse  early 
and  is  therefore  critical  to  timely 
economic  recovery. 

§91.2  Applicability. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense,  the'Military  , 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  the  Unified  Combatant 
Commands,  the  Defense  Agencies,  and 
the  DoD  Field  Activities  (hereafter 
referred  to  collectively  as  “the  DoD 
Components”). 

§91.3  Definitions. 

(a)  Base  Closure  Law.  The  provisions 
of  Title  II  of  the  Defense  Authorization 
Amendments  and  Base  Closure  and 
Realignment  Act  (Pub.  L.  100-526;  10 
U.S.C.  2687  note),  or  The  Defense  Base 
Closure  and  Realignment  Act  of  1990 
(Part  A  of  Title  XXIX  of  the  Pub.  L.  101- 
510;  10  U.S.C.  2687  note). 

(b)  Closure.  All  missions  of  the  base 
have  ceased  or  have  been  relocated.  All 

>  Document  available  from  the  Office  of  the 
Assistant  Secretary  of  Defense  (Economic  Security), 
Pentagon,  Washington,  DC  20301. 


personnel  (military,  civilian,  and 
contractor)  have  either  been  eliminated 
or  relocated  except  for  personnel 
required  for  caretaking  and  disposal  of 
the  base  or  personnel  remaining  in 
authorized  enclaves. 

(c)  Consultation.  Fully  explaining  and 
discussing  an  issue  and  carefully 
considering  objections,  modifications, 
and  alternatives;  but  without  a 
requirement  to  reach  agreement. 

(d)  Date  of  approval.  The  date  on 
which  the  authority  of  Congress  to 
disapprove  Defense  Base  Closure  and 
Realignment  Commission 
recommendations  for  closures  or 
realignments  of  installations  expires 
under  Title  XXIX  of  P.L.  101-510,  as 
amended. 

(e)  Excess  property.  Any  property 
under  the  control  of  a  Military 
Department  that  the  Secretary 
concerned  determines  is  not  required 
for  the  needs  of  the  Department  of 
Defense.  Authority  to  make  this 
determination  rests  with  the  Military 
Departments  after  screening  the 
property  with  the  other  Military 
Departments. 

(fi  Realignment.  Any  action  that  both 
reduces  and  relocates  functions  and 
DoD  civilian  personnel  positions,  but 
does  not  include  a  reduction  in  force 
resulting  from  workload  adjustments, 
reduced  personnel  or  funding  levels, 
skill  imbalances,  or  other  similar  cause. 
A  realignment  may  terminate  the  DoD 
requirement  for  the  land  and  facilities 
on  part  of  an  installation.  That  part  of 
the  installation  shall  be  treated  as 
“closed”  for  this  document. 

(g)  Redevelopment  authority.  Any 
entity,  including  an  entity  established 
by  a  State  or  local  government, 
recognized  by  the  Secretary  of  Defense 
as  the  entity  responsible  for  developing 
the  redevelopment  plan  with  respect  to 
the  installation  and  for  directing 
implementation  of  the  plan. 

(n)  Rural.  An  area  outside  a 
Metropolitan  Statistical  Area. 

(i)  Surplus  property.  Any  excess 
property  not  required  for  the  needs  and 
the  discharge  of  the  responsibilities  of 
Federal  Agencies.  Authority  to  make 
this  determination,  after  screening  with 
all  Federal  Agencies,  rests  with  the 
Military  Departments. 

(j)  Vicinity.  The  coimty  in  which  the 
installation  is  located  and  the  adjacent 
counties.  An  incorporated  municipality 
shall  be  deemed  to  be  a  county  for  this 
purpose,  when,  under  State  law,  it  is  not 
part  of  a  county. 

§91.4  Policy. 

It  is  DoD  policy  to  help  communities 
affected  by  base  closures  achieve  rapid 
economic  recovery  through  effective 
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reuse  of  the  assets  of  closing  bases — 
more  quickly,  more  effectively  and  in 
ways  based  on  local  market  conditions 
and  locally  developed  reuse  plans.  This 
will  be  accomplished  by: 

(a)  Selling  properties  quickly  for 
public  or  private  development  to  speed 
up  job  creation  where  a  ready  market 
exists. 

(b)  Making  property  available  without 
initial  consideration  for  economic 
development  where  a  ready  market  does 
not  exist. 

(c)  Sharing  the  net  profits  between  the 
DoD  and  the  local  redevelopment 
authority  if  a  property  conveyed 
without  initial  consideration  for 
economic  development  is  subsequently 
sold  or  leased. 

§91.5  Responsibilities. 

(a)  The  Assistant  Secretary  of  Defense 
for  Economic  Security,  after 
coordination  with  the  General  Counsel 
of  the  Department  of  Defense  and  other 
officials  as  appropriate,  may  issue  such 
guidance  and  instructions  as  may  be 
necessary  to  implement  Laws, 

Directives  and  Instructions  on  the 
retention  or  disposal  of  real  and 
personal  property  at  closing  or 
realigning  bases. 

(b)  The  Heads  of  the  DoD  Components 
shall  ensure  compliance  with  this  part 
and  guidance  issued  by  the  Assistant 
Secretary  of  Defense  for  Economic 
Security  on  revitalizing  base  closure 
communities. 

§91.6  Delegations  of  authority. 

(a)  The  authority  provided  by  sections 
202  and  203  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (40  U.S.C.  483  et  seq.)  for 
disposal  of  property  at  closing  and 
realigning  bases  has  been  delegated  by 
the  Administrator,  GSA,  to  the  Secretary 
of  Defense  by  delegations  dated  March 
1, 1989;  October  9, 1990;  and, 

September  13, 1991.2  Authority  under 
these  delegations  has  been  previously 
redelegated  to  the  Secretaries  of  the 
Military  Departments,  who  may 
redelegate  further. 

(b)  Authorities  delegated  to  the  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology  by  32  CFR  90.5  are  hereby 
redelegated  to  the  Secretaries  of  the 
Military  Departments,  unless  otherwise 
provided  within  this  part.  These 
authorities  may  be  redelegated  further. 

§91.7  Procedures. 

(a)  Real  property  screening. 

(1)  When  the  Department  of  Defense 
no  longer  needs  to  retain  real  property. 


2  These  documents  available  from  the  Office  of 
the  Assistant  Secretary  of  Defense  (Economic 
Security),  Pentagon,  Washington,  DC  20301. 


the  Department  is  required  to  dispose  of 
the  property  in  accordance  with  die 
prescribed  screening  process  in  the 
General  Services  Administration 
property  disposal  regulations  and  the 
expedited  process  described  in  this  part. 
This  process  permits  DoD  entities,  other 
Federal  Agencies  and  homeless 
providers  to  identify  property  they 
would  like  to  acquire  when  the  base 
closes.  The  Secretary  concerned  will 
work  with  the  other  DoD  Components, 
Federal  Agencies,  homeless  providers 
and  reuse  planners,  early  in  the  closure 
process,  to  sort  out  these  requests.  This 
process  will  provide  for  the  early 
identification  of  property  which  will 
become  available  for  reuse  that  is 
critical  to  the  local  redevelopment 
authority’s  ability  to  develop  a  realistic 
reuse  plan. 

(2)  The  Military  Departments  should 
complete  the  internal  DoD  real  property 
screening  of  closing  and  realigning  base 
property: 

(0  By  April  1, 1994,  for  1988, 1991 
and  1993  closures  and  realignments. 

(ii)  Within  4  months  of  the  date  of 
approval  of  the  1995  closures  and 
realignments. 

(3)  Military  Departments  should  seek 
local  redevelopment  authority  input  in 
making  determinations  on  the  retention 
of  property  and  should  consider  their 
input,  if  provided.  Transfer  of  real 
property  at  closing  and  realigning  bases 
between  any  of  the  Military 
Departments,  or  retention  of  real 
property  at  a  closing  base  by  a  Mifitary 
Department,  must  be  approved  by  the 
Assistant  Secretary  of  Defense  for 
Economic  Security,  imless  such  a 
transfer  has  already  been  approved  by 
the  Secretary  of  the  Military  Department 
concerned. 

(4)  Formal  screening  of  real  property 
excess  to  the  DoD  with  other  Federal 
Agencies  must  be  completed: 

(i)  By  June  1, 1994,  for  1988, 1991, 
and  1993  closures  and  realignments 
unless  the  community  requests  a 
postponement  of  the  surplus 
determination  as  provided  in  paragraph 
(a)(7)  of  this  section. 

(ii)  Within  6  months  of  the  date  of 
approval  of  the  1995  closures  and 
realignments  unless  the  commimity 
requests  a  postponement  as  provided  in 
paragraph  (a)(7)  of  this  section. 

(5)  These  timeframes  afford  Federal 
Agencies  sufficient  time  to  assess  their 
needs,  submit  initial  expressions  of 
interest  to  the  Department  of  Defense, 
and  apply  for  the  property.  During  this 
period,  Agencies  sponsoring  public 
benefit  conveyances  should  also 
consider  the  suitability  for  such 
purposes.  The  Mifitary  Departments 
should  provide  other  Federal  Agencies 


as  full  and  complete  information  as 
practicable  on  the  property  in  the  Notice 
of  Availability.  Requests  for  transfers  of 
property  submitted  by  other  Federal 
Agencies  will  normally  be 
accommodated.  Decisions  on  the 
transfer  of  property  to  other  Federal 
Agencies  shall  be  made  by  the  Mifitary 
Department  concerned  in  consultation 
with  the  local  redevelopment  authority. 

(6)  Mifitary  Departments  should  make 
the  notices  of  availability  available  to 
the  local  redevelopment  authorities. 

State  and  local  governments. 

(7)  Within  the  6  month  screening 
period  in  paragraph  (a)(4)  of  this 
section,  the  Military  Departments  shall 
consult  with  the  local  redevelopment 
authority  and  make  appropriate  final 
determinations  whether  a  Federal 
Agency  has  identified  a  use  for,  or  shall 
accept  transfer  of,  any  portion  of  the 
property.  If  no  Federal  Agency  requests 
the  property,  the  property  shall  be 
declared  surplus.  However,  the  local 
redevelopment  authority  may  request 
the  Mifitary  Department  concerned  to 
delay  this  final  surplus  declaration.  All 
requests  for  delay  must  be  in  wTiting 
and  made  before  May  1, 1994  for  1988, 
1991  and  1993  closures  and 
realignments  and  w'ithin  5  months  of 
the  approval  of  the  1995  base  closures 
and  realignments.  If  there  is  a  Federal 
Agency  request  for  transfer,  the 
Secretary  concerned  may  postpone  the 
determination  to  transfer  and  the 
Secretary  may  also  postpone  the 
determination  of  surplus  for  all  or  any 
part  of  the  property  at  the  installation 
for  such  period  as  the  Secretary 
concerned  determines  is  in  the  best 
interest  of  the  communities  affected  by 
the  closure  of  the  installation. 

(8)  Screening  of  real  property  with 
State  and  local  government  agencies 
shall  take  place  concurrently  with 
McKinney  Act  screening.  The  screening 
notice  should  state: 

Uses  to  assist  the  homeless  shall  take 
precedence  unless  the  Secretary 
concerned  or  the  Secretary  of  Health 
and  Human  Services  (HHS)  determines 
that  a  competing  request  under  40 
U.S.C.  484(k)  is  so  meritorious  and 
compelling  as  to  outweigh  the  needs  of 
the  homeless. 

(9)  Withdrawn  public  domain  lands 
are  those  lands  which  have  been 
transferred  from  the  Department  of 
Interior  to  a  Mifitary  Department  for  its 
temporary  use. 

(i)  These  lands  on  closing  or 
realigning  bases  are  to  be  returned  to  the 
Secretary  of  Interior  when  the  Secretary 
of  the  Mifitary  Department  concerned 
no  longer  has  need  for  these  lands,  if 
they  are  still  suitable  for  the  programs 
of  the  Secretary  of  Interior. 


Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Rules  and  Regulations  16129 


(ii)  The  Military  Department 
concerned  will  notify  the  Secretary  of 
Interior,  normally  through  the  Bureau  of 
Land  Management  (BLM),  when 
withdrawn  public  domain  lands  are 
included  within  an  installation  to  be 
closed. 

(iii)  The  Bureau  of  Land  Management 
will  screen  these  lands  within  the 
Departm«it  of  Interior  to  determine  if 
these  lands  are  suitable  for  return  to  the 
Department  of  Interior. 

(iv)  If  the  lands  are  not  suitable  for  the 
programs  of  the  Secretary  of  Interior,  the 
Bureau  of  Land  Management  will  so 
notify  the  Military  Department  and  state 
that  these  lands  should  be  processed  as 
the  other  real  property  on  the  base. 

(v)  The  Military  Department  will 
notify  the  Bureau  of  Land  Management 
that  it  concurs  with  the  determination 
and  will  proceed  in  accordance  with  the 
real  property  screening  procedures 
described  in  this  section. 

(b)  McKinney  Act  Screening. 

(1)  The  Stewart  B.  McKinney 
Homeless  Assistance  Act,  as  amended 
(42  U.S.C.  11301),  is  a  statute  designed 
to  permit  HHS-approved  providers  of 
assistance  to  the  homeless  to  receive  a 
high  priority  in  acquiring  imneeded 
land  and  buildings  on  F^eral 
properties.  Buildings  and  land  on 
closing  bases  provide  excellent 
opportunities  for  homeless  providers  to 
acquire  the  land  and  buildings  they 
need  to  establish  their  programs.  This 
section  describes  the  new  process 
specifically  tailored  for  base  closure 
properties  that  will  expedite  the 
screening  process  with  homeless 
providers  and  will  result  in  the  early 
identification  of  their  needs.  The 
Military  Departments  will  work  with 
communities  to  identify  eligible  entities 
and  conduct  timely  outreach  seminars 
to  educate  homeless  providers  with 
respect  to  the  land  and  buildings  that 
will  be  made  available  and  the  process 
for  making  a  formal  application  to  the 
Department  of  Health  and  Human 
Services  (HHS).  The  early  identification 
of  homeless  assistance  requirements  for 
land  and  buildings  at  closing  bases  will 
permit  communities  to  develop  reuse 
plans  that  fully  accommodate  homeless 
needs,  while  permitting  early 
identification  of  the  remaining  property 
for  either  quick  sale  for  job  creation,  a 
federally  sponsored  public  benefit 
conveyance  or  conveyance  to  a  local 
redevelopment  authority  for  economic 
development  purposes. 

(2)  Tne  Department  of  Housing  and 
Urban  Development  (HUD)  is  required 
to  publish  by  February  15  of  each  year 
a  list  of  all  the  properties  which  were 
published  in  acconlance  with  the 
McKinney  Act  in  the  previous  calendar 


year.  For  the  purpose  of  reporting 
properties  to  HUD  pursuant  to  the  new 
expedited  McKinney  screening  process 
described  in  this  section,  the  Military 
Departments  should  report  only  those 
properties  which  remain  available  as  of 
the  reporting  date.  For  the  purposes  of 
the  new  expedited  McKinney  Act 
screening  process: 

(i)  Properties  listed  by  HUD  in  the 
annual  report  for  which  an  expression 
of  interest  has  been  received  by  HHS 
from  a  homeless  provider,  but  a  final 
HHS  determination  has  not  yet  been 
made,  shall  be  reported  for  screening 
under  the  new  procedures  in  paragraphs 
(b)  (3)  through  (11)  of  this  section. 

(ii)  Properties  listed  by  HUD  in  the 
annual  report  for  which  no  expression 
of  interest  has  been  received  by  HHS 
from  a  homeless  provider  and  for  which 
the  Department  of  Defense  has  received 
no  expression  of  interest  or  bona  fide 
offer  in  accordance  with  the  provisions 
of  section  501(c)(4)(C)  of  the  McKinney 
Act,  shall  be  reported  in  accordance 
with  the  procedures  in  paragraphs  (b) 

(3)  through  (11)  of  this  section. 

(iii)  Properties  listed  by  HUD  in  the 
annual  report  for  which  no  expression 
of  interest  has  been  received  by  HHS 
from  a  homeless  provider  and  for  which 
the  Department  of  Defense  has  received 
an  expression  of  interest  or  bona  fide 
offer  in  accordance  with  the  provisions 
of  section  501(c)(4)(C)  of  the  McKinney 
Act,  shall  not  be  reported  in  accordance 
with  the  procedures  in  paragraphs  (b) 

(3)  through  (11)  of  this  section. 

(iv)  1988  and  1991  base  closure  and 
realignment  properties  which  remain 
available  shall  be  reported  to  HUD  in 
accordance  with  the  new  expedited 
procedures  in  paragraphs  (b)  (3)  through 
(11)  of  this  section. 

(3)  Under  the  new  expedited 
McKinney  Act  screening  process,  the 
Military  Departments  shall  sponsor  a 
workshop  or  seminar  in  communities 
having  closing  or  realigning  bases  before 
reporting  to  HUD.  All  available  property 
at  closing  and  realigning  bases  that  will 
become  surplus  to  Federal  Agency 
needs  will  be  reported  to  HUD: 

(i)  By  June  1, 1994,  for  the  1988, 1991, 
and  1993  closures  and  realignments, 
unless  the  community  requests  a 
postponement  of  the  declaration  of 
surplus  under  paragraph  (a)(7)  of  this 
section. 

(ii)  Within  6  months  of  the  date  of 
approval  of  the  1995  base  closures  and 
realignments  unless  the  community 
requests  a  postponement  of  the 
declaration  of  surplus  imder  paragraph 
(a)(7)  of  this  section. 

(4)  HUD  ^all  metke  a  determination 
of  the  suitability  of  each  property  to 
assist  the  homeless  in  accordance  with 


the  McKin«ey  Act.  Within  60  days  from 
th  i  date  of  receipt  of  the  information 
from  the  Department  of  Defense,  HUD 
shall  publish  a  list  of  suitable  properties 
that  shall  become  available  when  the 
base  closes. 

(5)  Providers  of  assistance  to  the 
homeless  shall  then  have  60  days  in 
which  to  submit  to  HHS  expressions  of 
interest  in  any  of  the  listed  properties. 

If  a  provider  indicates  an  interest  in  a 
listed  property,  it  shall  have  an 
additional  90  days  after  submission  of 
its  written  notice  of  interest  to  submit  a 
formal  application  to  HHS,  a  period 
which  IfflS  can  extend.  HHS  shall  then 
have  25  days  after  receipt  of  a 
completed  application  to  review  and 
complete  all  actions  on  such 
applications. 

(6)  During  the  new  expedited 
McKinney  Act  property  screening 
process  (from  60  to  175  days  following 
Federal  Register  publication,  as 
appropriate),  disposal  agencies  shall 
t^e  no  final  disposal  action  or  allow 
reuse  of  property  that  HUD  has 
determined  suitable  and  that  may 
become  available  for  homeless 
assistance,  unless  and  until: 

(i)  No  timely  expressions  of  interest 
from  providers  are  received  by  HHS. 

(ii)  No  timely  applications  from 
providers  expressing  interest  are 
received  by  HHS. 

(iii)  HHS  rejects  all  applications 
received  for  a  specific  property. 

(7)  If  no  provider  expresses  an  interest 
to  HHS  in  a  property  within  the  allotted 
60  days,  the  Military  Department  should 
promptly  inform  the  affected  local 
redevelopment  authority,  the  Governor 
of  the  State,  the  local  governments,  and 
Federal  Agencies  that  support 
authorized  public  benefit  conveyances, 
of  the  date  the  surplus  property  will  be 
available  for  community  reuse.  The 
local  redevelopment  authority  shall 
then  have  1  year  to  submit  a  written 
expression  of  interest  to  incorporate  the 
remainder  of  the  property  into  its 
redevelopment  plan. 

(8)  If  there  are  expressions  of  interest 
by  homeless  assistance  providers,  but 
no  application  is  received  by  HHS  firom 
such  a  provider  within  the  subsequent 
90-day  application  period  (or  within  the 
longer  application  period  if  HHS  has 
granted  an  extension),  the  Military 
Department  should  promptly  inform  the 
local  redevelopment  authority,  the 
Governor  of  the  State,  and  Federal 
Agencies  that  support  authorized  public 
benefit  conveyances,  of  the  date  the 
surplus  property  will  be  available  for 
community  reuse.  The  local 
redevelopment  authority  shall  then  have 
1  year  to  submit  a  written  expression  of 
interest  to  incorporate  the  remainder  of 
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the  property  into  its  redevelopment  plan 
for  the  base. 

(9)  If  at  any  time  during  the  25  day 
HHS  review  period  HHS  rejects  all 
applications  for  a  specific  property,  the 
Military  Department  should  promptly 
inform  the  local  redevelopment 
authority,  the  Governor  of  the  State,  and 
Federal  Agencies  that  support 
authorized  public  benefit  conveyances, 
of  the  date  Ae  surplus  property  will  be 
available  for  community  reuse.  The 
local  redevelopment  authority  shall 
then  have  1  year  to  submit  a  written 
expression  of  interest  to  incorporate  the 
remainder  of  the  property  into  its 
redevelopment  plan  for  the  base. 

(10)  During  the  allotted  1-year  period 
for  the  local  redevelopment  authority  to 
submit  a  written  expression  of  interest 
for  the  property,  surplus  properties  not 
already  approved  for  homeless  reuse 
shall  not  be  available  for  homeless 
assistance,  unless  such  homeless 
assistance  is  included  in  the  local 
redevelopment  authority’s  plan.  The 
surplus  properties  will  also  not  be 
advertised  by  HUD  as  suitable  during 
these  1-year  periods.  The  surplus 
property  may  be  available  for  interim 
leases  to  any  entity,  including  local 
redevelopment  authorities  as  deemed 
appropriate  by  the  Secretary  of  the 
Military  Department  concerned. 

(11)  If  the  local  redevelopment 
authority  does  not  express  in  writing  its 
interest  in  a  specific  property  during  the 
allotted  1-year  period,  the  disposal 
agency  shall  again  notify  HUD  of  the 
date  of  availability  of  the  property  for 
homeless  assistance.  HUD  may  then  list 
the  property  in  the  Federal  Register  as 
suitable  and  available  after  the  base 
closes  following  the  previous  McKinney 
Act  procedures. 

(12)  The  listing  of  base  closure 
property  from  the  1991  and  subsequent 
rounds  of  base  closures  reported  to  HUD 
shall  contain  the  following  statement: 

The  properties  contained  in  this 
listing  are  closing  or  realigning  military 
installations.  This  report  is  being 
accomplished  pursuant  to  Pub.  L.  103- 
160,  section  2905(b).  In  accordance  with 
section  2905(b),  this  property  is  subject 
to  a  one-time  publication  under  the 
McKinney  Act,  after  which  property  not 
provided  to  homeless  assistance 
providers  will  not  be  published  again 
unless  there  is  no  expression  of  interest 
submitted  by  the  local  redevelopment 
authority  in  the  one-year  period 
following  the  end  of  the  McKinney 
screening  process  pursuant  to  this 
publication. 

(13)  The  list  of  1988  base  closure 
properties  that  will  be  reported  to  HUD 
shall  contain  the  same  statement  as 
paragraph  (b)(12)  of  this  section,  and 


shall  refer  to  section  2905(a)  of  the  Act 
(107  Stat.  1916). 

(c)  Local  redevelopment  plan. 

(1)  The  early  formation  of  a 
redevelopment  authority  is  critical  to 
the  successful  reuse  of  the  base.  The 
primary  focus  of  the  redevelopment 
authority  should  be  developing  a 
comprehensive  local  redevelopment 
plan.  This  plan  should  embrace  the 
range  of  feasible  reuse  options  that  will 
result  in  rapid  job  creation.  The  local 
redevelopment  plan  will  generally  be 
used  as  the  proposed  action  in 
conducting  environmental  analyses 
required  by  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  (42  U.S.C. 
4332  et  seq.). 

(2)  Although  the  statute  only  requires 
the  local  redevelopment  authority  to 
submit  a  written  expression  of  interest 
within  1  year  after  the  date  the  property 
is  released  from  McKinney  Act 
screening,  the  local  redevelopment  plan 
should  be  prepared  within  that  1  year 
period.  The  plan  should  at  a  minimum 
identify: 

(i)  Parcels  recommended  to  be 
transferred  to  other  Federal  Agencies 
(whether  or  not  a  specific  request  for 
such  transfer  was  made  by  the  Agency 
during  the  screening  period)  and  their 
intended  uses. 

(ii)  Parcels  recommended  to  be 
transferred  or  conveyed  for  uses  such  as 
homeless  assistance,  public  benefit 
purposes,  or  other  qualifying  public 
purpose  conveyance  programs  and  their 
intended  uses. 

(iii)  Parcels,  and  their  intended  uses, 
recommended  to  be  conveyed  by: 

(A)  Negotiated  sale  at  estimated  fair 
market  value. 

(B)  Conveyance  without  initial 
consideration  to  local  redevelopment 
authorities,  with  or  without 
recoupment,  as  provided  in  this  part. 

(iv)  The  plan  should  discuss  how  it 
will  enhance  the  prospects  for  economic 
development  and  job  creation,  if  the 
redevelopment  authority  intends  to 
request  an  economic  development 
conveyance. 

(d)  Jobs-centered  property  disposal. 

(1)  The  new  property  disposal  process 
described  in  this  section  and  in 
paragraphs  (e)  and  (f)  of  this  section 
which  follow,  is  designed  to  rapidly 
create  new  jobs,  either  by  taking 
advantage  of  a  ready  market  for 
development  of  valuable  property  or  by 
inducing  a  market  through  conveyances 
for  economic  development,  initially 
without  consideration.  The  procedures 
described  below  generally  apply  to  1993 
and  1995  base  closures  and  may  not 
apply  to  1988  and  1991  closures  which 
may  be  well  along  in  the  disposal 
process. 


(2)  The  Military  Departments  should 
identify  properties  with  potential  for 
rapid  job  creation  and  begin,  as  soon  as 
possible,  but  not  later  than  completion 
of  the  new  expedited  McKinney  Act 
screening  (paragraph  (b)  of  this  section), 
an  appraisal  or  other  estimate  of  the 
property’s  fair  market  value.  Such 
appraisals  or  estimates  should  address  a 
range  of  likely  market  values  taking  into 
account:  feasible  uses  for  the  property: 
the  uncertainties  in  property 
development;  and,  current  market 
conditions  (i.e.,  recognizing  the  state  of 
the  market  after  a  closure 
announcement).  The  appraisals  should 
not  be  based  on  the  replacement  cost  of 
the  properties,  since  they  may  not  be 
readily  adaptable  for  civilian  use. 
Additionally,  the  appraisal  should  not 
be  based  on  the  highest  and  best  use, 
but  the  most  likely  range  of  uses 
consistent  with  local  interests.  The 
above  appraisal  may  be  accomplished 
for  1988  and  1991  closures  if  it  is 
determined  that  it  would  be  beneficial 
to  do  so  and  will  not  delay  the  disposal 
process. 

(3)  To  assist  in  the  appraisal/ 
estimation  of  fair  market  value  of 
properties  with  a  potential  for  rapid  job 
creation,  and  to  determine  if  interests 
exist  in  properties  not  originally 
identified  for  rapid  job  creation,  the 
Military  Departments  shall,  for  1993  and 
1995  closures,  advertise  for  expressions 
of  interest  in  all  or  any  substantial  part 
of  each  closing  installation.  For  the  1993 
and  1995  closures,  the  Military 
Departments  shall  advertise  at  the 
completion  of  the  new  expedited 
McKinney  Act  screening  process  (see 
paragraph  (b)  of  this  section).  The 
Military  Departments  may  advertise  for 
expressions  of  interest  in  all  or  any 
substantial  part  of  each  closing 
installation  on  the  1988  or  1991  closure 
lists  if  it  is  determined  that  it  would  be 
beneficial  to  do  so  and  will  not  delay 
the  disposal  process. 

(i)  Advertisements  for  expressions  of 
interest  shall  be  open  for  6  months. 
Expressions  of  interest  received  should 
detail  the  intended  use,  the  site  plan, 
the  jobs  estimated  to  be  created,  the 
schedule  for  development  and  hiring, 
and  an  evaluation  of  the  worth  of  the 
land  and  buildings.  Expressions  of 
interest  will  be  shared  with  the  local 
redevelopment  authority. 
Advertisements  for  expressions  of 
interest  will  be  conducted 
simultaneously  with  all  other  disposal 
actions  and  are  not  an  additional  step  in 
the  disposal  process. 

(ii)  The  Militeiry  Departments  shall 
analyze  each  expression  of  interest  and 
determine  within  30  days  of  receipt  if  it 
is  made  in  good  faith  and  represents  a 
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reasonable  development  propiosal.  If  the 
Military  E>epartmeat  decides  that  an 
expression  of  interest  received 
demonstrates  the  existence  of  a  ready 
market,  the  prospect  of  job  creation,  and 
offers  proceeds  consistent  with  the 
range  of  estimated  fair  market  value,  it 
may  decide  to  offer  the  property  for  sale. 
The  property  proposed  for  sale  shall 
promptly  be  publicly  identified,  and  the 
redevelopment  authority  shall  be 
notified.  Tbe  redevelopment  authority 
may  request  reconsideration  of  this 
decision  under  paragraph  (d](5)  of  this 
section.  Potential  offerors  will  be 
encouraged  to  work  with  the 
redevelopment  authority  so  that  their 
development  goals  will  be  compatible 
with  the  local  redevelopment  plan. 

(iii)  If  a  redevelopment  plan  has  not 
been  completed,  the  redevelopment 
authority  will  be  encouraged  to  include 
the  potential  for  sale  of  the  property 
identified  by  tbe  Military  Department 
under  paragraph  (d)(3)  of  this  section,  in 
the  plan.  The  DoD  Component  will 
evaluate  whether  the  potential  sale  of 
the  identified  property  is  covered  by 
any  ongoing  environmental  analyses 
required  by  the  National  Environmental 
Policy  Act  (NEPA).  Based  on  this 
evaluation,  consideration  can  be  given 
to  integrating  the  potential  sale  into  the 
existing  analyses  or  preparing 
additional  analyses  required  by  law  or 
otherwise  deemed  appropriate.  The 
environmental  impact  statement  shall, 
to  the  extent  practicable,  be  completed 
within  12  months,  or  a  Finding  of  No 
Significant  Impact  issued  within  6 
months,  of  the  public  announcement 
identifying  the  property  proposed  for 
sale. 

(4)  A  few  high  value  installations  for 
which  a  ready  market  apparently  exists 
may,  nevertheless,  not  have  generated 
any  expressions  of  interest  during  the 
allotted  6  month  period.  Regardless, 
such  installations  provide  an 
opportunity  for  private  sector  rapid  job 
creation  which  should  be  pursued.  In 
these  cases,  the  Military  Departments, 
based  on  completed  appraisals  or  other 
estimates  of  the  fair  market  value,  shall 
inform  redevelopment  authorities  that 
the  property  is  expected  to  be  offered  for 
sale  and  an  economic  development 
conveyance  should  not  be  anticipated. 
Redevelopment  authorities  shall  be  so 
informed  as  soon  as  possible,  but  not 
later  than  6  months  ^er  completion  of 
the  McKinney  Act  screening  process.  In 
making  these  determinations,  airport, 
port,  aj^  school  property  may  be 
excluded  if  it  appears  that  they  are 
likely  to  be  converted  to  public  airports, 
ports  or  schools  under  existing  public 
benefit  conve)rance  programs.  The 
determination  that  an  installation  will 


be  sold  under  paragraph  (d)(4)  of  this 
section  has  2  components: 

(i)  The  property  must  have  a  high 
value. 

(ii)  There  must  be  a  ready  market. 
Ready  market  means  that  offers  to 
purchase  at  or  near  the  estimated  range 
of  fair  market  value  from  the  private 
sector  covering  all  or  most  of  the 
installation  could  be  expected  witbin  6 
months  of  advertising  the  base  for 
public  sale. 

(5)  Within  60  days  of  the 
armouncement  by  the  Secretary  of  the 
Military  Department  concerned  of  the 
intention  to  sell  property  in  accordance 
with  paragraph  (d)(3)  or  (d)(4)  of  this 
section,  the  authorized  local 
redevelopment  authority  may  request, 
in  writing,  that  this  determination  be 
reconsidered.  The  Secretary  shall 
consider  the  request,  provide  a  final 
determination  in  writing  to  the  local 
redevelopment  authority  and  announce 
this  determination  publicly. 

(6)  Identification  of  an  installation  or 
property  for  sale  under  this  section  does 
not  preclude  a  community’s  acquisition 
of  property  for  the  estimatbd  fair  market 
value. 

(7)  The  provisions  of  this  section  may 
not  be  appropriate  for  some  of  the  1988 
and  1991  base  closures  and 
realignments  because  these  bases  are  so 
far  along  in  the  property  disposal 
process  that  certain  actions  have  been 
taken  or  agreed  to  that  are  inconsistent 
with  the  new  procedures.  In  cases  of 
1988  and  1991  closiues  where  this  new 
property  disposal  process  is  considered 
not  appropriate,  the  Secretary 
concerned  shall  request  a  waiver  from 
the  ASD(ES)  before  proceeding  with  the 
disposition  of  the  property. 

(e)  Economic  development 
conveyances. 

(1)  Closing  military  bases  often  have 
a  great  deal  of  land  that  may  not  be 
readily  developable  or  marketable  due 
to  its  location.  Additionally,  closing 
bases  often  have  buildings  that  may 
need  to  be  demolished  in  order  to 
encourage  redevelopment  and  economic 
revitalization.  Historically,  the  process 
of  selling  bases,  or  parts  thereof,  for  fair 
market  value  has  been  time  consuming 
and  the  proceeds  from  the  sales  of  base 
closure  properties  have  been  less  than 
originally  anticipated.  In  the  past,  the 
law  permitted  the  Department  of 
Defense  to  convey  property  at  a 
discount  of  up  to  100%  (fi^  of  charge) 
for  specific  public  purposes  such  as 
health,  aviation,  recreation,  and 
education — but  not  for  economic 
development.  The  new  process  that 
follows  permits  the  DoD  to  convey  land 
and  buildings  to  redevelopment 
authorities  with  no  consideration. 


subject  to  recoupment,  after  it  is 
determined  that  the  base,  or  significant 
portions  thereof,  cannot  be  sold  in 
accordance  with  the  rapid  job  creation 
concept.  Such  conveyances  may  help 
induce  a  market  for  the  property, 
thereby,  enhancing  economic  recovery. 
Redevelopment  authorities  shall  submit 
a  simple  written  request  containing  four 
basic  elements  as  described  in 
paragraphs  (e)(5)(i)  through  (e){5)(iv)  of 
this  section.  Generally,  installations  will 
be  conveyed  at  no  initial  cost  with  a 
recoupment  provision  that  shall  permit 
DoD  to  share  in  any  future  profits 
should  the  base  be  later  leased  or  sold. 
Bases  in  rural  areas  shall  be  conveyed 
under  this  authority  with  no 
recoupment  if  they  meet  the  standards 
in  paragraph  (e)(6)  of  this  section.  The 
conveyance  for  economic  development 
should  be  used  by  local  redevelopnnent 
authorities  to  gain  control  of  large  areas 
of  the  base,  not  just  individual 
buildings.  The  income  received  from 
some  of  the  higher  value  property 
should  help  offset  the  maintenance  and 
marketing  costs  of  the  less  desirable 
parcels.  In  order  for  this  conveyance  to 
spur  redevelopment,  large  parcels  must 
be  used  to  provide  an  income  stream  to 
assist  the  long  term  development  of  the 
property. 

(2)  The  Secretary  of  Defense  is 
authorized  by  Pub.  L.  103-160,  Section 
2903  to  convey  real  property  at  an 
installation  to  be  closed  to  the  local 
redevelopment  authority  for  economic 
development  (an  economic 
development  conveyance).  The 
conveyance  of  property  may  be  for 
consideration  at  or  below  the  estimated 
fair  market  value,  or  without 
consideration.  The  consideration,  if  any, 
can  be  paid  in  cash  or  in  kind.  Property 
to  be  transferred  pursuant  to  Public  Law 
103—160,  section  2903,  will  be  conveyed 
with  no  consideration,  subject  to 
recoupment  as  described  in  paragraph 
(f)  of  this  section. 

(3)  The  economic  development 
conveyance  authority  is  an  addition  to 
existing  public  benefit  authorities  and, 
generally,  should  not  be  used  when 
these  public  benefit  authorities  would 
apply.  The  Mihtary  Departments  shall 
prepare  a  written  explanation  why  a 
transfer  was  made  using  this  economic 
development  conveyance  authority  for 
what  appears  to  be  a  purpose  covered  by 
an  existing  public  benefit  authority. 

(4)  Before  making  an  economic 
development  conveyance  of  real 
property,  an  appraisal  or  other  estimate 
of  the  property’s  fair  market  value  shall 
be  made,  based  on  the  proposed  reuse 
of  the  property.  The  Military 
Department  shall  consult  with  the  local 
redevelopment  authority  on  appraisal 
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assumptions,  guidelines  and  on, 
instructions  given  to  the  appraiser,  but 
shall  be  fully  responsible  for  completion 
of  the  appraisal.  When  a  property  is 
conveyed  for  economic  development 
with  no  initial  consideration,  the 
Military  Department  shall  prepare  a 
written  explanation  why  the  estimated 
fair  market  value  was  not  received  and 
retain  it  in  their  real  property  files. 

(5)  Property  may  be  conveyed  under 
Pub.  L.  No.  103-160  to  an  authorized 
local  redevelopment  authority  for 
economic  development  following 
submission  of  a  written  request  to  the 
Secretary  of  the  Military  Department 
concerned  disposing  of  the  property. 

The  requests  should  contain  the 
following  elements: 

(i)  Description  of  the  property  to  be 
conveyed. 

(ii)  Statement  of  the  local 
redevelopment  authority’s  legal 
authority  to  acquire  and  dispose  of 
property  under  the  laws  of  the 
governing  State. 

(iii)  A  redevelopment  plan  that 
includes  economic  development  and  job 
creation. 

(iv)  A  statement  explaining  why 
existing  public  benefit  conveyance 
authorities  are  not  appropriate. 

(6)  Installations  located  in  rural  areas 
are  of  particular  concern.  An  economic 
development  conveyance  may  be  made 
without  consideration  and  without 
recoupment  in  a  rural  area  when  the 
base  closure  will  have  a  substantial 
adverse  impact  on  the  economy  of  the 
local  community  and  on  the  prospect  of 
its  economic  recovery  from  the  closure. 
To  determine  whether  a  rural 
community  is  eligible  for  transfer  under 
this  section,  the  Secretary  concerned 
shall  first  determine  whether  the  closure 
will  have  a  substantial  adverse  impact 
on  the  prospect  for  economic  recovery 
by  determining  whether  there  is  a 
market  for  the  property.  The  closure 
may  be  determined  to  have  substantial 
adverse  impact  if  after  advertising  for 
expressions  of  interest  pursuant  to 
paragraph  (d)  of  this  section,  no 
expressions  of  interest  are  received.  No 
expressions  of  interest  to  purchase  the 
property  signifies  that  public  or  private 
developers  will  not  be  able  to  provide 
jobs  and  economic  growth  sufficient  to 
provide  timely  recovery  ft'om  closure 
without  assistance.  The  second  step 
requires  the  Secretary  concerned  to 
m^e  a  determination  that  the  base 
closure  will  have  a  substantial  adverse 
impact  on  the  economy  of  the 
communities  in  the  vicinity  of  the 
installation.  In  these  cases,  the  base 
shall  be  offered  to  the  local 
redevelopment  authority  for  conveyance 
without  consideration  and  without 


recoupment  (subject  to  paragraph  (f)(5) 
of  this  section). 

(7)  The  provisions  of  this  section  may 
not  be  appropriate  for  some  of  the  1988 
and  1991  base  closures  and 
realignments,  because  these  bases  are  so 
far  along  in  the  property  disposal 
process  that  certain  actions  have  been 
taken  or  agreed  to  that  are  inconsistent 
with  the  new  procedures.  In  cases 
where  the  new  property  disposal  ' 
process  is  not  appropriate,  the  Secretary 
concerned  shall  request  a  waiver  from 
the  ASD(ES)  before  proceeding  with  the 
disposition  of  the  property. 

(f)  Profit  sharing. 

(1)  When  real  property  is  conveyed  as 
described  in  paragraph  (e)  of  this 
section,  the  Department  of  Defense  shall 
generally  share  in  the  division  of  future 
profits  should  the  property  be 
subsequently  sold  or  leased.  The 
division  of  profits  shall  be  based  on  net 
profits  and  the  share  shall  generally 
favor  the  local  redevelopment  authority. 
There  shall  be  a  15-year  time  limit  on 
the  share  of  the  profits.  The 
government’s  portion  of  the  receipts 
from  the  profit  shall  not  exceed  the  fair 
market  value  of  the  property  at  the  time 
it  was  conveyed  to  the  local 
redevelopment  authority. 

(2)  Properties  conveyed  under  the 
authority  of  Pub.L.  103-160,  section 
2903,  to  local  redevelopment  authorities 
under  an  economic  development 
conveyance  that  are  subsequently  sold 
or  leased  shall  be  subject  to  recoupment 
(profit  sharing]  by  the  Department  of 
Defense,  except  as  provided  in 
paragraph  (e)(6)  of  this  section.  In  the 
absence  of  a  determination  by  the 
Secretary  of  the  Military  Department 
concerned  that  a  different  division  of 
the  net  profits  is  appropriate  because  of 
special  circumstances,  the  net  profits 
shall  be  shared  on  a  basis  of  60  percent 
to  the  local  redevelopment  authority 
and  40  percent  to  the  Department  of 
Defense.  The  purpose  of  this 
recoupment  policy  is  to  allow  the  local 
redevelopment  authority  to  benefit  from 
the  success  of  its  efforts  and  from  value 
created  from  zoning.  Eliminating  the 
requirement  for  initial  consideration 
also  frees  the  local  redevelopment 
authority’s  income  stream  for  use  in 
funding  infrastructure  improvements 
needed  to  develop  the  property  and 
increase  its  value.  Sharing  the  profits, 
when  they  occur,  will  provide  a  return 
to  the  taxpayers  for  the  property  they 
originally  paid  for,  without  unduly 
burdening  the  community. 

(3)  The  total  recoupment  by  the 
Government  shall  not  exceed  the  fair 
market  value  of  the  property  (or  the  top 
end  of  the  range  of  values)  calculated  at 


the  time  of  conveyance  to  the  local 
redevelopment  authority. 

(4)  The  standard  excess  profits 
covenant  promulgated  by  the  General 
Services  Administration  (GSA)  at  41 
CFR  101—47.4908  shall  be  used  as  a 
model  deed  provision  to  implement  this 
recoupment  policy,  recognizing  that  the 
GSA  provision  will  require  tailoring  for 
each  parcel.  The  following  changes  and 
additions  are  required: 

(i)  The  deed  provision  will  express 
the  profit  sharing  established  under 
paragraph  (f)(2)  of  this  section,  unless 
explicitly  modified  by  the  Secretary  of 
the  Military  Department  concerned. 

(ii)  The  term  of  this  deed  provision  in 
economic  development  conveyances 
will  be  15  years  unless  released  earlier 
by  the  government  upon  satisfaction  of 
the  recoupment  requirement.  The 
disposing  Military  Department  will 
provide  a  statement,  for  use  at  any 
settlement,  on  the  local  redevelopment 
authority’s  compliance  with  the  deed 
provision.  The  Military  Department  will 
formally  release  the  provision  when  the 
government  has  received  its  share  of  the 
sale  proceeds. 

(iii)  The  deed  provision  will  forbid 
“straw”  transactions  (sales  or  leases  to 
a  cooperating  party  at  a  nominal  price), 
transactions  at  other  than  arm’s  length, 
and  other  devices  designed  to 
circumvent  the  Government’s  recovery 
of  its  share  of  the  net  profits.  The 
purpose  of  this  clause  of  the  deed 
provision  is  to  provide  a  basis  for  the 
government  to  intervene  if  it  appears 
that  a  transaction  may  adversely  affect 
its  interests. 

(iv)  In  calculating  the  amount  of  any 
net  profit  from  a  sale  or  lease,  the  local 
redevelopment  authority  may  include: 

(A)  Capital  costs,  as  provided  in  41 
CFR  101-47.4908(b). 

(B)  Direct  and  indirect  costs  related  to 
the  particular  property  and  transaction 
that  are  otherwise  allowable  under  48 
CFR  part  31  including  the  allocable 
costs  of  operation  of  the  local 
redevelopment  authority  with  regard  to 
that  property. 

(v)  The  annual  report  required  by  the 
GSA  provision  will  be  deleted,  and  a 
clause  requiring  notification  to  the 
disposing  Military  Department  of  sales 
or  leases  will  be  substituted.  The  notice 
of  sale  or  lease  will  be  accompanied  by 
an  accounting  or  financial  analysis 
indicating  the  net  profit,  if  any,  from  a 
sale,  or  the  estimated  annual  profit  from 
a  lease.  The  accounting  or  financial 
analysis,  and  any  other  aspect  of  a 
transaction  by  the  local  redevelopment 
authority  with  respect  to  property 
transferred  under  this  part,  is  subject  to 
Department  of  Defense  audit. 
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(5)  The  Military  Department 
concerned  is  authorized  to  negotiate  an 
up-front  settlement  of  projected 
recoupment  revenues  from  a 
conveyance  under  this  section  when 
such  settlement  is  requested  by  the 
redevelopment  authority. 

(6)  The  provisions  of  this  section  may 
not  be  appropriate  for  some  of  the  1988 
and  1991  base  closures  and 
realignments,  because  these  bases  are  so 
far  along  in  the  property  disposal 
process  that  certain  ac'ions  have  been 
taken  or  agreed  to  that  are  inconsistent 
with  the  new  procedures.  In  cases 
where  the  new  property  disposal 
process  is  not  appropriate,  the  Secretary 
concerned  shall  request  a  waiver  from 
the  ASD(ES)  before  proceeding  with  the 
disposition  of  the  property. 

(g)  Leasing  of  real  property. 

(1)  Leasing  of  real  property  is  an 
effective  way  to  quickly  attract  new  jobs 

•  to  replace  those  that  have  been  lost  by 
the  base  closing.  In  the  past,  the 
requirement  to  lease  at  fair  market  value 
discouraged  the  creation  of  new  jobs. 

The  new  process  of  leasing,  at  less  than 
fair  market  value,  where  appropriate, 
will  provide  new  incentives  for 
redevelopment  authorities  and 
businesses  alike  to  spur  job  creation  and 
speed  economic  redevelopment. 

(2)  The  Secretaries  of  the  Military 
Departments  are  authorized  by  Pub.  L. 
103-160,  section  2906  to  lease  real  and 
personal  property  at  closing  or 
realigning  bases  for  consideration  of  less 
than  the  estimated  fair  market  value,  if 
the  Secretary  concerned  determines: 

(i)  That  a  public  interest  will  be 
served  as  a  result  of  the  lease. 

(ii)  That  securing  the  estimated  fair 
market  rental  value  from  the  lease  is  not 
compatible  with  such  public  interest. 

(3)  The  Military  Departments  shall 
determine  the  environmental  suitability 
of  property  to  be  leased  using  the 
procedures  in  the  DoD  policy  entitled 
‘‘Procedures  for  Finding  of  Suitability  to 
Lease  (FOSL)”  contained  in  the  Deputy 
Secretary  of  Defense  Memorandum, 2 
“Fast  Track  Cleanup  at  Closing 
Installations”,  September  9, 1993,  and 
any  amendments  thereto.  Regulatory 
consultation  (Environmental  Protection 
Agency  (EPA)  and  State  government) 
must  be  completed  before  entering  into 
any  leases,  as  specified  in  the  FOSL 
guidance  and  when  approved,  the 
Memorandum  of  Understanding 
between  DoD  and  EPA  will  confirm  the 
FOSL  process. 

(4)  The  Military  Departments  are 
encouraged  to  redelegate  leasing 

z  Document  available  from  the  Office  of  the 
Deputy  Under  Secretary  of  Defense  (Environmental 
Security),  Pentagon,  Washington.  DC  20301. 


authority  to  the  level  that  can  best 
respond  to  local  redevelopment  needs 
and  still  exercise  prudent  and  consistent 
stewardship  over  these  public  assets. 

(h)  Personal  property. 

(1)  Personal  property  located  on 
closing  bases  is  often  very  useful  to  the 
redevelopment  of  the  real  property.  This 
section  outlines  procedures  to  allow 
transfer  of  personal  property  with  the 
real  property  in  many  cases.  It  provides 
for  completing  an  inventory  soon  after 
the  base  is  approved  for  closure, 
consulting  with  local  officials,  and  a 
walkthrough  of  the  base.  The 
community  can  then  identify  the 
personal  property  it  wishes  to  retain  in 
its  redevelopment  plan.  The  Department 
of  Defense  will  keep  a  great  deal  of  the 
personal  property  at  the  base  while  the 
redevelopment  plan  is  being  put 
together.  Only  valid  exemptions  will  be 
made  to  this  freeze,  usually  involving 
specific  military  requirements  or 
property  which  the  base  does  not  own. 
Emissions  trading  procedures  will  be 
issued  separately  and  are  not  covered  by 
the  part. 

(2)  Each  Military  Department  and 
Defense  Agency,  as  appropriate,  shall 
take  an  inventory  of  the  personal 
property,  to  include  its  condition,  at 
closing  or  realigning  bases  as  early  in 
the  closure  process  as  possible.  At 
realigning  bases,  the  inventory  shall  be 
limited  to  the  personal  property  located 
on  the  real  property  to  be  disposed  of 
by  the  Military  Department  or  Defense 
Agency.  The  purpose  of  the  inventory  is 
to  identify  personal  property — any 
property  except  land,  fixed-in-place 
buildings,  ships,  and  Federal  records — 
that  could  enhance  the  reuse  potential 
of  real  property  that  may  be  conveyed 
to  the  local  redevelopment  authority  for 
supporting  the  economic  redevelopment 
of  the  base.  The  exempted  categories  of 
personal  property  listed  in  paragraph 
(h)(5)  of  this  section  shall  not  be  subject 
•to  review  by  the  community.  The 
inventory  must  be  completed  by  June  1, 
1994,  for  1988,  1991  and  1993  closures 
and  realignments  or  within  6  months 
after  the  date  of  approval  of  1995 
closures. 

(3)  The  inventory  shall  be  taken  in 
consultation  with  local  redevelopment 
authority  officials.  If  no  local 
redevelopment  authority  exists, 
consultation  shall  be  offered  to  the  local 
government  in  whose  jurisdiction  the 
installation  is  wholly  located,  or  a  local 
government  agency  or  State  government 
agency  designated  for  the  purpose  of 
such  consultation  by  the  chief  executive 
officer  of  the  State.  Based  on  these 
consultations,  the  base  commander  is 
responsible  for  determining  the  items  or 
category  of  items  potentially  enhancing 


the  reuse  of  the  real  property  and 
needed  to  support  the  redevelopment 
plan.  When  the  inventory  is  completed, 
base  personnel  shall  offer  a 
“walkthrough”  with  representatives  of 
the  local  redevelopment  authority  so 
that  they  can  see  the  type  and  condition 
of  the  property  available  for  reuse. 
Disagreements  should  be  resolved 
within  the  chain-of-command,  with 
final  authority  on  resolving  personal 
property  issues  resting  wiA  the 
Secretary  of  the  Military  Department  or 
Defense  Agency  Director  responsible  for 
the  real  property.  This  authority  may  be 
further  delegated. 

(4)  The  Military  Departments  should 
make  every  reasonable  effort  to  assist 
affected  communities  in  obtaining  the 
personal  property  needed  to  convert  the 
bases  into  economically-viable 
enterprises.  Personal  property  not 
subject  to  the  exemptions  in  paragraph 
(h)(5)  of  this  section  shall  remain  at  a 
closing  or  realigning  base  until  one  of 
the  following  time  periods  expire 
(whichever  comes  first): 

(i)  One  week  after  the  date  on  which 
the  redevelopment  plan  is  submitted  to 
the  applicable  Military  Department. 

(ii)  The  date  on  which  the  local 
redevelopment  authority  notifies  the 
applicable  Military  Department  that  a 
plan  will  not  be  submitted. 

(iii)  Twenty-four  months  after  the 
dates  referred  to  in  paragraph  (h)(2)  of 
this  section  which  for  1988, 1991  and 
1993  base  closures  and  realignments  is 
November  30,  1995,  or  24  months  after 
the  date  of  approval  of  the  1995  closures 
and  realignments. 

(iv)  Ninety  days  before  the  date  of  the 
closure  or  realignment  of  the 
installation. 

(5)  Personal  property  may  be  removed 
without  regard  to  these  time  periods 
upon  approval  of  the  base  commander, 
or  higher  authority  within  the  Military 
Department,  and  after  notice  to  the  local 
redevelopment  authority,  if  the 
property: 

(ij  Is  required  for  the  operation  of  a 
unit,  function,  component,  weapon,  or 
weapon  system  transferring  to  another 
installation.  A  transferring  unit  or 
function  may  take  with  it  any  property 
needed  to  function  properly  as  soon  as 
it  arrives,  provided  that  suitable 
replacement  equipment  will  not  be 
readily  obtainable  there  and  moving  it  is 
cost-effective.  In  addition  to  this 
authority  for  the  transferring  unit  or 
function  to  remove  personal  property, 
the  major  command  having  jurisdiction 
over  the  installation  (e.g.,  the  Army’s 
Forces  Command  or  the  Air  Force’s  Air 
Combat  Command),  or  the  major 
claimant  having  jurisdiction  over  the 
installation  (e.g.,  the  Navy’s  U.S. 
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Atlantic  Fleet)  also  may  remove 
property  that  is  needed  immediately 
and  is  imlispensable  to  an  organization 
under  its  jurisdiction  at  another 
installatim  for  carrying  out  the 
organization’s  primary  missicHi. 

(ii)  Is  uniquely  military  in  character, 
cuid  is  likely  to  have  no  civiliain  use 
(other  than  use  for  its  material  content 
or  as  a  source  of  commonly  used 
components).  Classified  items;  nuclear, 
biological,  chemical  items;  weapons  and 
munitions;  museum  property  or  items  of 
significant  historic  value  that  are 
maintained  or  displayed  on  loan;  and 
similar  military  items  fit  this  exception. 

(iii)  Is  not  required  for  the 
reutilization  or  redevelopment  of  the 
installation  (as  jointly  determined  by 
the  Military  Department  concerned  and 
the  redevelopment  authority). 

(iv)  Is  stored  at  the  installation  for 
distribution  (including  spare  parts  or 
stock  items).  This  exception  includes 
materials  or  parts  used  in  a 
manufacturing  or  repair  function  but 
does  not  include  maintenance  spares  for 
equipnaent  to  be  left  in  place. 

(v)  Meets  known  requirements  of  an 
authorized  program  of  another  Federal 
Department  or  Agency  lor  which 
expenditures  for  similar  property  would 
be  necessary,  and  is  the  subject  of  a 
written  request  received  from  the  head 
of  the  Department  or  Agency.  In  this 
context,  "expenditures"  means  the 
Federal  Department  or  Agency  intends 
to  obligate  funds  in  the  current  quarter 
or  next  six  fiscal  quarters.  The  Federal 
Department  or  Agency  roust  pay 
packing,  crating,  handling,  and 
transj>ortation  charges  associated  with 
such  transfers  of  personal  property. 

(vi)  Belongs  to  nonappropriated  fund 
instrumentalities  (NAFI).  NAFI  property 
may  be  removed  at  the  Military 
Departments’  discretion,  because  NAFI 
property  belongs  to  the  Service 
members  collectively  and  is  not 
government  property.  Therefore,  it  may 
not  be  transferred  to  the  local 
redevelopment  authority  under  this 
section.  Separate  arrangements  for 
communities  to  pvuchase  NAFI  property 
are  p>ossible  and  may  be  negotiated  with 
the  Military  Department  concerned. 

(vii)  Is  needed  elsewhere  in  the 
national  security  interest  of  the  United 
States,  as  determined  by  the  Secretary  of 


the  Military  Department  concerned. 

This  authority  may  not  be  redelegated. 

(6)  Personal  jwoperty  to  be  transferred 
to  the  local  redevelopment  authority  in 
support  of  its  redevelopment  plan  is  not 
subject  to  sections  202  and  203  of  Public 
Law  81-152,  "Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended"  of  June  30, 1949,  40  U.SC 
483—484.  If  the  real  property  is 
transferred  without  consideration,  the 
personal  property  shall  also  be 
transfer!^  without  consideration.  If  the 
real  property  is  transferred  at  or  near 
estimated  fair  market  value,  the  value  of 
the  personal  property  shall  be  included 
in  the  estimated  fair  market  value  of  the 
real  property.  If  the  property  is 
conveyed  separately  from  the  real 
property,  the  value  of  the  personal 
property  shall  be  that  at  which  it  is 
carried  on  the  installation’s  property 
account  or  estimated  fair  market  value 
as  agreed  to  between  the  parties  at  the 
time  of  transfer. 

(7)  In  addition  to  the  exemptions  in 
paragraph  (h)(5)  of  this  section,  the 
Military  Department  or  Defense  Agency 
is  authorized  to  substitute  an  item 
similar  to  one  requested  by  the 
redevelopment  authority.  The  substitute 
items  may  be  drawn  from  another 
installation  or  from  the  Defense 
Reutilization  and  Marketing  Service.  It 
is  the  responsibility  of  the  Military 
Department  or  Defense  Agency  that 
owns  the  property  to  find  a  similar  item 
that  may  be  suitable  as  a  substitute.  In 
this  context,  "similar”  means  the 
original  and  the  proposed  substitute 
item  are  designed  and  constructed  for 
the  same  specific  purpose.  However,  ' 
before  substituting  another  item  for  the 
one  being  requested,  the  base 
commander  shall  consult  with  the 
redevelopment  authority. 

(8)  Personal  property  that  is  not 
needed  by  a  major  command  (or  its 
subordinates),  a  Federal  Agency,  or  a 
local  redevelopment  authority  (or  a 
State  or  local  jurisdiction  in  lieu  of  a 
local  redevelopment  authority)  shall  be 
transferred  to  a  Defense  Reutilization 
and  Marketing  Office  for  processing  in 
accordance  with  the  Federal  Property 
and  Administrative  Services  Act  of 
1949,  as  amended,  40  U.S.C  483  et  seq. 

(i)  Minimum  level  of  maintenance 
and  repair  to  support  norijnilitary 
purposes. 


(1)  Facilities  and  equipment  located 
on  closing  bases  are  often  important  to 
the  eventual  reuse.  This  section 
provides  procedures  to  protect  their 
condition  while  the  redevelopment  plan 
is  being  put  together.  The  level  of 
maintenance  will  be  determined  in 
consultation  with  the  redevelopment 
authority. 

(2)  Public  Law  103-16Q,  section  2902 
states  that  the  Secretary  may  not  reduce 
the  level  of  maintenance  and  repair  of 
facilities  or  equipment  at  the 
installation  below  the  minimum  levels 
required  to  support  the  use  of  such 
facilities  or  equipment  for  nomnilitary 
purposes,  except  when  the  Secretary  of 
the  Military  Department  concerned 
determines  that  such  reduction  is  in  the 
National  Security  interest  of  the  United 
States.  This  requirement  remains  in 
effect  until  one  of  the  time  periods  in 
paragraph  Ch)(4)  of  this  section  has  • 
expired. 

(3)  The  initial  minimum  level  of 
maintenance  and  repair  to  support  non- 
military  purposes  shall  be  determined 
during  consultation  between  the 
Military  Department  and  the 
redevelopment  authority.  This  level  and 
the  property  to  which  it  applies  shall  be 
reviewed  with  the  local  redevelopment 
authority  when  it  presents  its  final 
development  plan.  Where  agreement 
cannot  be  reached,  the  Secretary  of  the 
Military  Department  concerned  shall 
determine  the  level  of  maintenance 
required.  In  no  case  shall  the  level  of 
maintenance  and  repair: 

(i)  Exceed  the  standard  at  the  time  of 
approval  of  the  closure  or  realignment. 

(ii)  Require  any  improvements  to  the 
property  to  include  construction, 
alteration,  or  demolition,  except  that 
required  by  environmental  restoration. 

(4)  The  negotiated  minimum 
maintenance  agreement  must  be  tailored 
to  the  specific  non-military  uses,  but 
shall  imdude  the  following: 

(i)  Maintaining  the  facilities  and 
equipment  that  are  likely  to  be  utilized 
in  the  near  term  at  a  level  that  shall 
prevent  undue  deterioration  and  allow 
transfer  to  the  local  redevelopment 
authority. 

(ii)  Not  delaying  the  scheduled 
closure  date  of  the  installation. 

Dated:  March  31. 1994. 
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Appendix  B  to  Part  91  .—Closure  and  TRANSnicJN'T^MEiJife  Brag  1993  Base  That  Ciosra  on 

September  30, ^  ' . 

pates  ai«cofnple(kxidat«s---First  of  >  ' 


1.  Closure  approMd  .i  . 

2.  Real  prop^  screening: 

a.  Within  DoD . . . 

b.  With  other  Federal  Agenices  - - - .... 

c.  State  and  Local  (public  benefit  conveyances)  ...... 

3.  McKinney  Act  screening: 

a.  MiD^  report  surplus  to  HUO  — ..... - ..... 

-  b.  HUO  publishes  list  of  suitable  prop  _ ... 

c.  Providers  express  interest . U. - ....iiU.... 

d.  Applications  submitted  to  HHS  . . . ;...... 

e.  HHS  approves/dteapproves  application  — 

f.  ROA  expresses  interest  in  unclaimed  property  (re¬ 
maining  sinplus  property  relisted  by  HUO). 

4.  Jobs-centered  property  disposal: 

a.  Begin  appraisals  properties  with  job  potentM  . 

b.  Advertise  for  expressions  of  interest ........ - - 

c.  MiiOeps  no^  ROA  of  bases  to  be  sold - - 

d.  ROA  ask  MilOep  to  reconsider ... — - - 

5.  Local  redevelopment  plan  compleled _ _ 

6.  Conveyance  of  real  property: 

a  Leases  (FOSL),  as  available  - 

b.  Clean  parcel  (CERFA)  identification  - - 

c-  EIS  Completed  (ROO) - - - 

d.  Trartsfer/Sale  (FOST)— parcels  or  whole,  as 
avaHabie. 

7.  Personal  property:  ‘  -  -  -  - 

a  Inveritory  complete _ .1 - - ... 

b.  Longest  personal  property  can  be  frozen _ _ 

a  Base  Closes  (missions  leave) - - ... 


(arxl  be¬ 
yond). 


{FR  Doc.  94-«l  14  Filed  4-5-94;  8:45  am] 
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32  CFR  Part  199 
[DoD  6O16.8-RI 
RIN0720-AA24 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Continued  Health  Care  Benefit  - 
Program 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Interim  rule. 

SUMMARY:  This  rule  establishes  a 
Continued  Health  Care  Benefit  Program 
(CHCBP)  for  certain  DoD  health  care 
beneficiaries  who  lose  eligibility  for 
health  care  in  the  Military  Health 
Services  System  (MHSS).  It  provides  for 
use  of  the  CHAh^US  benefit  structure 
and  CHAMPUS  rules  and  procedures  for 
the  CHCBP  and  seeks  pubUc  comments 
on  our  plan  to  implement  the  Continued 
Health  Care  Benefit  Program. 

OATES:  This  rule  is  efiective  October  1, 
1994.  Written  conunents  must  be 
received  on  or  before  June  6, 1994. 
ADDRESSES:  Office  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS),  Office  of 


,  .V.. 

Program  Development;  Aurora, 

Cototado  80045-^900.  '  "  .'  r.- . 

FQR  FURTHER  INFORMATION  CONTACT.  Mr. 
Gunther  J.  Zimmerman,  Office  of  die 
Assistffiit  Secretary  of  Defense  (Health 
Affairs),  (703)  695-3331. 

SUPPLEMENTARY  INFORMATION:  V 
I.  Overview  of  the  Pit^posed  Rule 

Implementation  of  the  Coirtinued 
Healffi  Care  Benefit  Program  (CHCBP) 
was  directed  by  Congress  in  section 
4408  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993, 
Public  Law  102-484,  which  amended 
title  10,  United  States  (Zode,  by  adding 
section  1078a.  This  law  directed  the 
implementation  of  a  program  of 
temporary  continued  health  benefits 
coverage  for  certain  former  beneficiaries 
of  DoD,  comparable  to  the  health 
benefits  provided  for  former  civiliem 
employees  of  the  Federal  government 

Congress  also  directed  the  program 
start  by  October  1, 1994,  and  replace  the 
conversion  health  care  programs  ' 
authorized  in  section  1086a  and  1145(b) 
of  title  10.  Conversion  health  care  is 
provided  via  a  Department  of  Defense 
(DoD)  contract  with  Mutual  of  Omaha 
end  is  sdieduled  to  end  September  30, 
1994. 


The  status  directs  that  the  benefits  >  •  ' 

offered  by  the  CHCSP  must  be  .  V  ' 

cranparable  to  those  offered  tp  former 
dviliap  employees  of  the  Federal 
government  As  is  the  case  fw  those  . 

employees,  the  costs  will  be  home  by 
the  benefidaiy  vdio  will  pay  the  entire 
premium  c^t^ge.  Additionally,  the  DoD 
is  permitted  to  charge  up  to  an 
additional  ten  percent  of  the  premium 
charge  to  cover  administrative  expenses. 

Under  section  4408(b),  efigibilitylo 
enroll  in  the  CHCBP  includes  members 
of  the  imiformed  services  who  are 
discharged  or  released  (volimtarily  or 
involuntarily  as  long  as  not  under 
adverse  conditions)  and  their 
dependents;  certain  unremarried  former 
spouses  of  a  member  or  former  member; 
aid  emancipated  children. 

Health  care  coverage  in  the  CHCBP  is 
for  a  specific  time  period,  which  Varies 
by  the  category  of  teneficiary.  Coverage 
periods  are  as  follows:  Former 
imiformed  services  members  and  their 
dependents — up  to  18  months;  ' 
unremarried  former  spouses-^p  to  36 
months:  emancipated  children  (age  21  if  - 
not  in  college  or  up  to  age  23  if  in  ' 
college) — up  to  36  months.  Eligible 
beneficiaries  gennally  will  have  60  days 
to  elect  coverage  after  fiiey  are  notifiad 
of  their  opportunity  to  enroll. 
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The  Department  of  Defense 
consider^  three  alteniatives  to 
implement  this  program:  first, 
integration  of  the  program  within  the 
Federal  Employee  Health  Benefit 
Program  (FEHBP)  health  care  plans 
under  arrangement  with  the  Ctece  of 
Perscmnel  Management  (OPM);  second, 
competitive  procurement  of  a  private 
instirer  to  administer  diis  program;  and 
lastly,  continued  CHAMPUS>type 
coverage,  paid  for  by  the  benefidary , 
with  a  third  party  administrator 
collecting  the  premiums  and  performing 
eligibility  and  verification  functions. 

The  first  option  was  rejected  based  on 
^e  difficulties  of  making  the  transition 
horn  a  DoD  administered  benefit  to  an 
OPM  program.  The  second  option  was 
not  selected  based  on  the  likelihood  that 
an  acquisition  process  involving  a 
beneficiary  group  of  sudi  unpr^ctable 
size  and  characteristics  would  not  result 
in  a  vendor  willing  to  underwrite  this 
program.  Contractors  would  be  wary 
that  health  care  costs  would  exceed  the 
capped  premium.  Thus,  we  propose  to 
offer  this  program  directly  through  the 
established  mechanisms  of  CHAMPUS. 

Under  this  approach,  beneficiaries 
will  continue  to  make  use  of  existing 
CHAMPUS  rules  and  administrative 
structures  to  receive  their  medical  care 
and  have  medical  claims  paid.  This 
feature  will  allow  enrollees  to  make  use 
of  discounts  and  reduced  copayments 
and  provider  arrangements  already  part 
of  CHAMPUS  in  some  locations.  As 
previously  noted,  a  third  party 
administrator  (TP A)  will  act  as  a  central 
agent  for  the  program.  The  functions  of 
this  TPA  will  be  to:  receive  applications 
for  enrollment  of  beneficiaries;  verify 
eligibility  and  approve  enrollment; 
notify  the  Defense  Enrollment  and 
Eligibility  Reporting  Systems  (IXXRS) 
of  enrollment;  collet  premiiims;  and 
provide  administrative  services.  CHCBP 
eligibles  will  obtain  information 
concerning  the  program  and  the 
application  process  and  other  TPA 
functions  at  their  local  base  transition 
office  or  through  the  nearest  military 
treatment  facility’s  (MTF)  Health 
Benefits  Advisory  (HBA). 

It  is  expected  that  premium  rates  for 
this  program  will  be  comparable  to  the 
premium  rates  of  a  mid-range  Health 
Maintenance  Organizatimi  (HMD) 
offered  in  the  The  Department 

of  Defense  has  contracted  with  a  private 
sector  actuarial  firm  to  help  develop 
premium  rates.  It  is  antici^ed  these 
rates  will  include  individual  and  family  ^ 
prmniums;  but  will  not  be  age/sex 
adjusted.  (Similar  to  FEHBP  premium 
schedules).  Premium  rates  for  fiscal  yeer 
1995  are  currently  being  calculated, 
however,  it  is  expected  that  these 


quarterly  rateawlB  Be  in  the  range  of 
$250  self  and  $625  for  firndly. '  ' 

n.  RulanalangProcedivea  , 

Executive  Order  12866  require* 
certain  regulatray  essessmentslOT  any 
“significa^  reguktory  actioa.**  defin^ 
as  one  which  would  reaelt  in  an  aunual 
effect  on  the  economy  of  $100  million 
or  more,  or  have  other  substantial  ’ 
im^cts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  tl^t  eat^  Federal  agmcy 
prepare,  and  make  available  for  puMic 
comment,  a  regulatory  fiexiMlity 
analysis  when  the  agency  issues  a 
regulation  whii±  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  is  not  a  significant  regulatory 
action  under  the  provisions  of  Executive 
Order  12866,  and  it  would  not  have  a 
significant  impact  on  a  substantiaT 
number  of  small  entities. 

The  proposed  rule  %vill  impose 
additional  information  colle^on 
requirements  on  the  public  under  the 
Paperwork  Reduction  Act  of  1980  (44  ' 
U^  3501-3511),  because  beneficiaries 
will  be  required  to  enrtdl.  Request  for 
approval  and  review  has  been 
submitted. 

This  is  a  proposed  rule.  Public 
comments  are  invited.  All  comments 
will  be  considered.  A  discussion  of  the 
major  issues  reived  by  public 
comments  will  be  included  with 
issuance  of  the  final  rule,  anticipated 
approximately  60  days  after  the  end  Of 
the  comment  period. 

List  of  Subjects  in  32  CFR  Part  ,199 

Claims.  Handicapped.  Health 
insurance.  Military  i>ersonnel. 

Accordingly,  32  CTR  Part  199  is 
amended  as  follows: 

PART  199-{AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  Chapter  55.  5  U.S.C 
301. 

2.  A  new  §  199.20  is  added  to  read  as 
follows: 

S  199.20  Continued  Health  Care  Benefit 
Program  (CHC8P). 

(a)  Purpose.  The  CHC3P  is  a  premium 
based  temporary  health  care  covmage 
program  that  will  be  available  to 
qualified  beneficiaries  (set  fmlh  in 
paragraph  (dHl)  of  this  section). 

Medical  coverage  under  this  program 
will  mirror  the  bmefits  offer^  via  the 
basic  CHAMPUS  program.  Premium 
costs  for  this  coverage  are  payable  by 
enrollees  to  a  Third  Party " 
Administrator.  The  CHCBP  is  not  part  of 


the  CHAMPDS  progtani.  However,  as 
set  forth  in  this  aecSob,  it  functiomi 
under  mosttif  Ae  rules  and  procedures 
of  CHAMPUS.  Because  the  purpose  of 
the  CHCBP  is  to  provide  a  continuation 
health  care  benem  for  DcD  benefidaiies 
losing  eligibility;  ft  will  be  administered 
so  that  it  appears,  to  the  maximum 
extent  possiole,  to  be  part  of  CHAMPUS. 

(b)  General  provisions.  Except  forai^ 
provisions  the  IMrector,  OCHMiPUS 
may  have,  the  eeneral  provisions  of 
section  199.1  shall  apply  to  the 
Continued  Health  Cm  Benefit  Program 
as  they  do  to  CHAMPUS. 

(c)  Definitions.  Except  as  m^  be 
spedficdly  provided  fo  this  section,  to 
the  extent  terms  defined  in  section 
199.2  are  relevant  to  the  administration 
of  the  Continued  Health  Care  Benefit 
Program,  the  definitions  contained  in 
that  section  shall  apply  to  the  CHCBP  as 
they  do  to  CHAMPUS. 

(d)  Eligibility  and  enroOment. 

(1)  Eligibility.  Enrollment  in  the 

Continued  Health  Care  Benefit  Program 
is  open  to  the  followinc  individual 

(i)  Members  of  armed  forces,  who: 

(A)  Are  disdiar^  or  relees^  from 
active  duty  (or  full  time  National  Guard 
duty),  whether. voluntarily  or 
involuntarily,  under  other  dian  adverse  ' 
conditions; 

(B)  Immediately  preceding  that  ' '  - 
discharw  or  release,  were  entitled  to 
medical  and  dental  care  under  10  U.S.C 
1074(a)  (except  in  the  case  of  a  member 
discharged  or  released  fit>m  full  time 
National  Guard  duty);  and, 

(C)  After  that  disdiaige  or  release  and 

any  period  of  transitional  health  care 
provided  under  10  U.S.C  1145(a)  would 
not  otherwise  be  eHgible  for  any  benefit 
under  10  U.S.C  diapter  55,  '  .  - 

'  (ii)  A  person  who: 

(A)  Ceases  to  meet  requirements  for 
being  considered  an  unmarried 
dependent  child  of  a  member  or  former 
member  of  the  armed  forces  under  10 
U.S.C.  1072(2)(D); 

(B)  On  the  day  before  ceasing  to  meet 
those  requirements,  was  covert  under 
a  health  benefits  plan  under  10  U.S.C 
chapter  55,  or  transitional  health  care 
under  10  U.S.C  1145(a)  as  a  dependent 
of  the  member  or  former  member,  and, 

(C)  Would  not  otherwise  be  eligible 
for  any  benefits  under  10  U.S.C  ^apter 
55, 

(iii)  A  person  who:  (A)  Is  an 
imremarried  former  spouse  of  a  member 
or  former  member  of  the  armed  forces; 

(B)  On  the  day  before  the  date  of  the 
final  decree  of  divorce,  dissolution,  or 
annulment  was  covered  under  a  health 
benefits  plan  under  10  U.S.C  diapter 
55,  or  transitional  health  care  under  10 
U.S.C.  1145(a)  as  a  dependent  of  the 
member  or  formw  member,  and,  - 


16138  Federal  Regiatw  />Vol.  S9.  jSto.  66  />  Wednesday^  ^il  6,  4994  /  Rides  and  RegulatioiMt  ^ 


(C)  Is  not  a  dependent  of  the  member 
or  former  member  tmder  10  U>S.C  1072 

(2)  (F)  or  (G)  or  ends  a  one-year  period 
of  dependency  under  10  U.S.C 
1072(2)(H). 

(2)  Notification  of  eliability. 

(i)  The  Department  of  Defense  will 
notify  persons  eligible  to  receive  health 
benefits  under  the  Continued  Health 
Care  Benefit  Program. 

(ii)  In  the  case  of  a  member  who 

becomes  (or  wjll  become)  eUgible  for 
continued  coverage,  the  Department  of 
Defense  shall  notify  the  member  of  their 
rights  for  coverage  as  part  of  '  ^ 

preseparation  counseling  conducted  '' 
under  10  U.S.C.  1142.' 

(iii)  In  the  case  of  a  child  of  a  member 
or  former  member  who  becomes  eligible 
for  continued  coverage: 

(A)  the  meniber  or  former  member 
may  submit  to  the  Department  of 
Defense  a  notice  of  the  child’s  change  in 
statiis  (including  the  child’s  name, 
address,  and  su^  other  information 
needed;  and 

(B)  'The  Department,  within  14  days 
after  receiving  such  information,  will 
inform  the  child  of  the  child’s  rights 
under  10  U.S.C  1142. 

,  (iv)  In  the  case  of  a  former  spouse  of 
a  member  or  former  member  who 
becomes  eligible  for  continued  coverage, 
the  Department  of  Defense  will  notify 
the  individual  of  eligibility  for  CHCBP 
when  he  or  she  declares  the  change  in 
marital  status  to  a  military  personnel 
office. 

(3)  Election  of  coverage. 

(i)  In  order  to  obtain  continued 
coverage,  written  election  by  eligible 
beneficiary  must  be  made,  within  a 
prescribed  time  period.  In  the  case  of  a 
member  discharged  or  released  from 
active  duty  (or  full  time  National  Guard 
duty),  whether  voluntarily  or 
involuntarily;  an  unremarried  spouse  of 
a  member  or  former  member;  or  a  child 
emancipated  from  a  member  or  former 
member,  the  written  election  shall  be 


(4)  Enrollment.  Enrollment  in  the  ^  ‘  . 
Continued  Health  Care  Benefit  will  be 
accomplished  by  sulunissimi  of  an 
application  to  a  Third  Party 
Administrator  (TPA).  Upon  submittal  of 
an  application  to  the  Third  Party 
Adii^istrator,  the  enrollee  must  submit 
proof  of  eli^ility. 

(i)  One  of  the  follotving  types  of 
evidence  will  validate  eligibility  for 
care: 

(A)  A  Defense  Enrollment  Eligibility 
Reporting  System  CDEERS)  printout 
wfoch  indicates  the  appropriate  sponsor 
stattxs  and  the  sponsor’s  and 
dependent’s  eligibilify  dates”; 

*  (B)  A  copy  of  a  verified  and  approved 
DD  Form  1172,  "Application  for 
Uniformed  Services  Identification  and 
Privilege  Card;”  and 

(C)  A  fiont  and  back  copy  of  a  DD 
Form  1173,  "Uniformed  ^rvices 
Identification  and  Privilege  Card”- 
overstamped  "TA”  for  Transition 
Assistance  Management  Program. 

(5)  Period  of  coverage.  Ccmtinued 
Health  Care  Benefit  Program  coverage 
may  not  exceed  beyond: 

(i)  For  a  member  discharged  or 
released  from  active  duty  (or  full  time 
National  Guard  duty),  whether 
volimtarily  or  involuntarily,  the_date 
which  is  18  months  after  the  date-the 
member  ceases  to  be  entitled  to  care 
under  10  U.S.C  1074(a)  and  any  - 
transitional  care  imder  10  U.S.C.  1145. 

(ii)  In  the  case  of  an  unmarried 
dependent  child  of  a  member  of  former 
member,  the  date  which  is  36  months 
after  the  date  on  which  the  person  first 
ceases  to  meet  the  requirements  for 
being  considered  an  luimarried 

‘  dependent  child  imder  10  U.S.C. 
1072(2)(D). 

(iii)  In  the  case  of  an  imremanied 
former  spouse  of  a  member  or  former 
member,  the  date  which  is  36  months  ^ 
after  the  later  of: 

(A)  The  date  on  which  the  final 
decree  of  divorce,  dissolution,  or 


coverage  must  b^in  the  .day  after 
entitlement  to  a  military  hMhh  care 
plan  (including  transiticmal  health  cali^- 
under  section  1145(a))  ends,  v .  M 

(e)  CHCBP  Bene^.  ^ 

(1)  In  general.  Except  as  provided  ini^ 
paragraph  (eH2)  of  this  sectitm,  the 
provisions  of  section  199.4  shall  apply 
to  the  Continued  Health  Care  Benefit 
Program  as  they  do  to  CHAMPUS.  '  ^ 

(2)  Exceptions.  *1110  following  '  ^  " 

provisions  of  section  199.4  are  not  / . 
applicable  to  the  Contmued  Health  Care 
Benefit  Program:  ’ 

(i)  Paragraph  (a)(2)  concerning  . 

elimbilify:  ‘ 

(ii)  All  provisions  regarding  . 
nonavailability  statements  or 
requirements  to  use  facilities  of  the 
uniforme4  services. 

(3)  Beneficiary  liability.  For  purposes 
of  beneficiary  liability,  CHAMPUS 
deductible  and  cost  sharing  ^ 
requirements,  for  separating  active  duty 
members  and  active  duty  dependents 
who  lose  CHAMPUS  eligibility,  '  . 
paragraph  199.4(f)(2)  applies.  For  all  ' 
others,  paragraph  199.4(f)(3)  applies. 

For  catastrophic  caps,  limits  by 
beneficiary  category  are  the  same  as  • 
those  established  for  basic  CHAMPUS:  -i 

(f)  Authorized  providers.  'The 
provisions  of  section  199.6  shall  apply 
to  the  Continued  Health  Care  Benefit  : 
Pro^am  as  they  do  to  QiAMPUS. 

(^  Claims  submission,  r^ew,  and 
payment.  The  provisions  of  section 
199.7  shall  apply  to  the  Continued 
Health  Care  Benefit  program  as  they  do' 
CHAMPUS,  except  that  no  provisions 
regarding  nonavailability  statements 
shall  apply. 

(h)  Double  coverage.  The  provisions ' 
of  section  199.8  shall  apply  to  the, 
Continued  Health  Care  Benefit  Program 
as  they  do  to  CHAMPUS. 

(i)  Administrative  remedies  for  fraud, 
abuse  and  conflict  of  interest  The 
provisions  of  section  199.9  shall  apply 
to  the  Continued  Health  Care  Benefit 


submitted  to  the  Department  of  Defense 
before  the  end  of  the  60-day  period 
beginning  on  the  later  of: 

n\)  The  date  of  the  discharge  or 
release  of  the  member  from  active  duty 
or  full-time  National  Guard  duty; 

(B)  The  date  on  which  the  period  of 
transitional  health  care  applicable  to  the 
member  imder  10  U.S.C.  1145(a)  ends; 
or 

(C)  The  date  the  member  receives  the 
notification  of  eligibility. 

(ii)  A  member  of  the  armed  forces 
who  is  eligible  for  enrollment  under 
paragraph  (d)(l)(i)  of  this  section  may 
elect  ^If-only  or  family  coverage. 
Family  members  who  may  be  included 
in  such  family  coverage  are  the  spouse 
and  children  of  the  member. 


annulment  occurs;  or 

(B)  If  applicable,  the  date  the  one-year 
extension  of  dependency  under  10 
U.S.C.  1072(2)(H)  expires. 

(iv)  For  the  beneficiary  who  become 
eligible  for  Continued  Health  Care 
Benefit  Program  by  ceasing  to  meet  the 
requirements  for  being  considered  an 
unremarried  dependent  child  of  a 
member  or  former  member,  health  care 
coverage  may  not  extend  beyond  the 
date  which  is  36  months  after  the  date 
the  member  becomes  ineligible  for 
medical  and  dental  care  under  10  U.S.C. 
1074(a)  and  any  transitional  health  care 
under  10  U.S.C.  1145(a). 

(v)  Though  beneficiaries  have  sixty- 
days  (60)  to  elect  coverage  under  the 
CHCBP,  upon  enrolling,  the  period  of 


Program  as  they  do  to  CHAMPUS. 

(j)  Appeal  and  hearing  procedures. 
The  provisions  of  section  199.10  shall 
apply  to  the  Continue  Health  Care 
Benefit  Program  as  they  do  to 
CHAMPUS. 

(k)  Overpayment  recovery.  The 
provisions  of  section  199.11  shall  apply 
to  the  Continued  Health  Care  Benefit 
Program  as  they  do  to  CHAMPUS. 

.  (1)  Third  Party  recoveries.  'The 
provisions  of  section  199.12  shall  apply 
to  the  Continued  Health  Car^' Benefit  > 
Program  as  they  do  to  CHAMPUS. 

(m)  Provider  reimbursement  methods. 
The  provisions  of  section  199.14  shall  . 
apply  to  the  continued  Health  Care 
Benefit  Program  as  they  do  to  - 
CHAMPUS. 
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(n)  Peer  Review  Orgaxuzation 
Program.  The  provisions  of  section 
199.15  shall  apply  to  the  Continued 
Health  Care  Benefit  Program  as  they  do 
toCHAMPUS. 

(o)  Preferred  provider  organization 
programs  available.  Any  preferred 
provider  orgafiization  program  under 
this  part  that  provides  for  reduced  cost 
sharing  for  using  designated  providers, 
such  as  the  “TRICARE  Extra”  option 
under  section  199.17,  shall  be  available 
to  participants  in  the  Continued  Health 
Cam  Benefit  Program  as  it  is  to 
CHAMPUS  beneficiaries. 

(p)  Special  programs  not  applicable. 

(1)  In  geneml.  Special  pro^ams 

established  vinder  this  Part  that  are  not 
part  of  the  basic  CHAMPUS  program 
established  pursuant  to  10  U.S.C.  1079 
and  1086  are  not,  unless  specifically 
provided  in  this  section,  available  to 
participants  in  the  Continued  He^tii 
Care  Benefit  Prog^.  ' 

(2)  Examples,  ^e  special  programs 
referred  to  iif  paragraph  (p)(l)  of  this 
section  include: 

(i)  The  Program  for  the  Handicapped 
under  section  199.5; 

(ii)  The  Active  Duty  Dependents 
Dental  Plan  under  section  199.13; 

(iii)  The  Supplemental  Health  Care 
Program  for  active  duty  members  imder 
section  199.16; 

(iv)  The  TRICARE  Enrollment 
Program  under  section  199.17,  except 
for  TRICARE  Extra  program  under  that 
section;  and 

(v)  The  special  programs  for  civilian 
sector  services  in  lieu  of  military 
hospital  services  imder  section  199.19. 

(3)  Exemptions  to  the  restriction.  In 

addition  to  the  provision  to  make 
TRICARE  Extra  available  to  CHCBP 
beneficiaries,  the  following  two  / 

demonstration  projects  are  also 
available  to  CHCBP  enrollees; 

(i)  Home  Health  Care  Demonstration; 
and 

(ii)  Home  Health  Care-Case 
Management  Demonstration. 

(q)  Premiums. 

(l  )  Rates.  Premium  rates  will  be 
established  by  the  Assistant  Secretary  of 
Defense  (Health  Afiairs)  for  two  rate 
groups — ^individual  and  family.  Eligible 
beneficiaries  will  select  the  level  of 
coverage  they  require  and  pay  the 
appropriate  premium  payment.  The 
rates  shall  be  based  on  Federal 
Employee  Health  Benefit  Program 
employee  and  agency  contrilmtions 
which  would  be  required  for  a 
comparable  health  ^nefits  plan,  plus  an 
administrative  fee.  The  adn^strative 
fee,  not  to  exceed  ten  percent  of  the 
basic  premium  amount,  shall  be 
deteimmed  based  on  actual  expected 
administrative  costs  for  administration  ’ 


of  the  program.  Premiums  may  be 
revised  aimually  and  shall  be  publish^ 
annually  for  ea<±  fiscal  year.  Premiums 
will  be  paid  by  enrollees  quarterly. 

(2)  Effects  of  failure  to  make  premium 
payments.  FaUure  by  enrollees  to 
submit  timely  and  proper  premium 
payments  will  result  in  denial  of 
continued  enrollment  and  denial^of  • 
payment  of  medical  claims.  Premium 
payments  vdiich  are  late  30  da3rs  or 
more  past  the  start  of  the  quarter  for 
which  payment  is  due  will  result  in  the 
ending  of  beneficiary  enrollment  - 
Beneficiaries  denied  continued 
enrollment  due  to  lack  of  premium 
payments  will  not  be  allowed  to 
reenroll.  In  such  a  case,  benefit  coverage 
will  cease  at  the  end  of  the  ninety  day 
(90)  period  fcff  which  a  premium 
payment  was  received.  Enrollees  wiH  be 
held  liable  for  medi^  claims  costs  in 
this  instance.  '  •  •  /  - 

(r)  Transitional  provisions.  The  . ' ' 
Department  of  Defense  shall  provide  for 
a  period  of  enrollment  for  members  and 
former  member  of  the  unifcmned 
services  for  whom  the  availability  of 
transitional  health  care  under  10  U.S.C.. 
1145(a)  expires  before  the  October  1,. 
1994,  implementation  of  the  Continued 
Health  Benefit  Program. 

'  (1)  Enrollment  in  the  U.S.  ViP 
program  will  continue  up  to  October  1, 
1994.  Policies  written  prior  tp  October 
1, 1994,  will  remain  in  effect  until  the 
end  of  the  policy  life. 

(2)  After  the  October  1, 1994, 
implementation  of  the  Continued  Health 
Care  Benefit  Program,  beneficiaries  who 
enrolled  in  the  U.S.  VIP  program  prior 
to  October  1, 1994,  may  elect  to  cancel 
their  U.S.  VIP  policy  and  enroll  in  the 
CHCBP. 

(s)  Procedures.  The  Director, 
OCHAMPUS,  may  establirii  other  rules 
and  procedures  for  the  administration  of 
the  Continued  Health  Care  Benefits 
Program. 

Dated:  March  31, 1994. 

L.M.  Bynum, 

Alternative  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  94-B113  Filed  4-5-94;  8:45  am) 
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ENVubNiyOEf^PmTECT^ 

AGENCY 

AOCFRPartW 

[CA-46.4-61t^FRL-4853-41  * 

>  J.u- 

Approval  and  Promulgation  of 
Imi^emantatlon  Ptana;  Califomla  State 
Implementation  Plan  Revlalon; 
Sacramento  Metropolitan  Air  Quality 
Management  Dietrict 

AGENCY:  EnviroDmoital  Protection 
Agency  (EPA).  -  . 
action:  Final  rule. 

summary:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State  - 
Implement^ion  Plan  (SIP)  proposed  in 
the  Federal  Register  on  October  4, 1993.  s 
The  revisions  concern  a  rule  htun  the 
Sacramento  Metropolitan  Air  QuaHty 
Management  District  (SMAC^fD).  T^ 
approval  action  will  incorporate  this 
rule  into  tlm  federally  approved  SIP. 

The  intended  effect  of  approving  this 
rule  is  to  regulate  emissions  of  volatile  . 
organic  compounds  fVOCs)  in  ^ ; 

accordance  with  the  requirements  of  tiie 
Clean  Air  Acti.as  amended  in  1990 
(CAA  or  tim  Act).  The  revised  rule  - ' 
controls  VOC  emissions  from  aerc^ace 
assembly -and  coating  operatitms.  Thus, 
EPA  is  finaliring  the  approval  of  this 
revision  into  the  California  SIP  imder 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambieiit 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  May  6, 1994. 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  the  rule 
are  available  for  public  inspection  at 
EPA’s  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 

Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

Environmental  Protection  Agency,  Air 
Docket,  6102, 401  "M"  Street,  SW., 
Washington,  DC  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule  '  " ' 
Evaluation  Section.  2020  “L”  Street, 
Sacramento,  CA  92123-1095. 

Sacramento  Metropolitan  Air  Quality 
Management  Di8trict.8411  Jackson 
Road.  Sacramento,  California  95812. 

FOR  FURTHER  INFORMATION  CONTACT;  '>  ■ 
Chris  Stamos,  Rulmnaking  Section  (A- 
5-3),  Air  and  Toxics  Divition.  U.S.  ' 
Environmental  Protection  Agency, 
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Francisco, CA 94105, Telephone: (415)  Cli^.  '  JohnWlM,  ,  .  "*■ 

744-1187.  ^  .  Nothing  in  this  action  should  be  Acting  Regional  Administrator. 

SUPPLEMENTARY  INFORMATION:  construed  as  permitting  or  allowing  or  Part  52,  chapter  I,  title  40  of  the  Co< 

_  ,  .  establishing  a  precedent  for  any  future  of  Federal  Regulations  is  amended  as 

Background  request  for  revision  to  any  state  -  '  follows:  . 

On  October  4. 1993  at  58  FR  51591.  implementation  plan.  Each  request  for  ‘  ‘  , 

EPA  proposed  to  approve  SMAQMD  revision  to  the  state  implementation  PART  52 — [AMENDED] 

Rule  456,  Aerospace  Assembly  and  pl^  shall  be  considered  separately  in  ^  authority  dtaUon  for  part  52 
Component  Coating  OperaUons,  into  the  hght  of  speafic  te^cal,  economic,  continues  to  read  as  foUows: 
California  SIP.  Rule  456  was  adopted  by  and  environmental  factors  and  in  aoukt  -7 am  „ 

SMAQMD  on  FAruary  23, 1993  and  -  relation  to  relevant  statutory  and  Authority.  42  u.s.c.  740i-767iq. 

regulatoor  wquiremeBts.  Subpart  F-^CalHonil. 

Resources  Board  (CARS)  to  EPA  on .  Remilatorv  Process 

April  6, 1993.  This  rule  was  submitted  ^  2.  Section  52.220  is  amended  by 

in  response  to  EPA’s  1988  SlP-Call  and  This  action  has  been  classified  as  a  adding  paragraph  (c)  (192)  to  read  as 

the  CAA  section  182(a)(2)(A)  Table  3  action  by  the  Regional  follows: 

requirement  that  nonattainment  areas  ^  Administrator  imder  the  procedures  -  , 

fix  their  reasonably  available  control  pubUshed  in  the  Federal  Register  on  WenUflcaflon  of  plan. 

technology  (RACT)  rules  for  ozone  in  January  19, 1989  (54  FR  2214-2225),  as  *  ,  .  T  *  **  * 

accordance  with  EPA  guidance  that  revised  by  an  October  4. 1993,  j  jj  i  • 

interpreted  the  requirements  of  the  pre-  memorandum  from  Michael  H.  Shapiro,  ,  (1«)  amended  regulation 

amendment  Act  A  detailed  discussion  Acting  Assistant  Administrator  for  Air  tpllowing  APCDs  were  submit 

of  the  background  few  the  above  rule  and  and  Radiation.  A  future  document  will  April  6, 1993  by  the  Governor’s 

nonattainment  area  is  provided  in  the  inform  the  general  public  of  these  designee. 

proposed  rule  cited  above.  tables.  On  January  6, 1989,  the  Office  of  Incorporation  by  reference. 

EPA  has  evaluated  the  above  rule  for  Management  and  Budget  (OMB)  waived  .  SacramOTto  ^  Quality  / 

consistency  with  the  requirements  of  Table  2  and  Table  3  SB*  revisions‘(54  FR  j  r*  i. 

the  CAA  and  EPA  regulations  and  EPA  222)  from  the  requirements  of  section  3  ^  February 

interpretation  of  these  requirements  as  ofExecutive  Order  12291  for  2  years.  1993.  ,  , 

expressed  in  the  various  EPA  policy  The  EPA  has  submitted  a  request  for  a  *  *  *  *  * 

guidance  documents  referenced  in  the  permanent  waiver  for  Table  2  and  Table  (FR  Doc  94-8179  Filed  4-5-94;  8:45  ami 

proposed  rule  cited  above.  EPA  has  3  SIP  revisions.  *1110  OMB  has  agreed  to  attuNa  cooc  esao-so-F 

found  that  the  rule  meets  the  applicable  continue  the  waiver  until  such  time  as 
EPA  requirements.  A  detailed  it  rules  on  EPA’s  request.  This  request 

discussion  of  the  rule  provisions  and  continues  in  effect  under  Executive 
evaluations  has  been  provided  at  58  FR  Order  12866  whidi  superseded 

51591  and  in  a  technical  support  Executive  Order  12291  on  September 

document  (TSD)  available  at  EPA’s  30, 1993. 

Re^on  DC  offiw  (TSD  for  SMAQMD  Under  section  307(b)(1)  of  the  Act, 

Rule  456  dated  August  8, 1993).  petitions  for  Judicial  review  of  this 

Response  to  Public  Comments  action  must  be  filed  in  the  United  Stat 

Court  of  Appeals  for  the  appropriate 

A  30-day  public  comment  period  was  circuit  by  June  6, 1994.  Filing  a  petitio 
provided  at  58  FR  51591  and  EP A  for  reconsideration  by  the  Administral 

received  no  comments  on  SMAQMD  of  this  final  rule  does  not  effect  the 
Rule  456.  finality  of  this  rule  for  the  purposes  of 

EPA  Action  judicial  review  nor  does  it  extend  the 

time  within  which  a  petition  for  judici 

EPA  is  finalizing  action  to  approve  review  may  be  filed  and  shall  not 
the  above  rule  for  inclusion  into  the  postpone  the  effectiveness  of  such  nih 

California  SIP .  EP  A  is  approving  the  or  action.  'This  action  may  not  be 

submittal  under  section  110(k)(3)  as  challenged  later  in  proceedings  to 
meeting  the  requirements  of  section  enforce  its  requirements.  (See  section 
110(a)  and  part  D  of  the  CAA.  >  This  307(b)(2)). 

approval  action  will  incorporate  this  .  -  , .  _ 

rule  into  the  federally  approved  SIP.  Subjects  in  40  CFK  part  52 

•nie  intended  effect  of  approvmg  to  Environmental  protecUon,  Air 
rule  la  to  regulate  emisaions  of  VOCs  In  control  HvdrocarW. 


40CFRPart52 
PE8-1-5678;  A-1-FRL-4840-61 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware;  Particulate  Matter  (PM-10): 
Group  III  Areas  State  Implementation 
Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


*  EPA  U  tchedulad  to  publish  •  dnft  Control 
Techniques  Guideline  tCTG)  for  aerospace  coating 
operations  in  July  of  1994.  When  the  CTG  is 
published.  EPA  will  he  evalnatlng  ruin  applicable 
to  aerospace  assembly  and  costing  opei^tioiu 
against  the  CTG  requirements.  States  will  be 
required  to  submit  revised  RACT  rules  in 
accordance  with  those  requirements  and  the 
schedule  included  in  the  CTG. 
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final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Ahematively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  Knall  not-for-profit 
enterprises,  and  government  entities 
with  junsdictioB  over  populations  of 
less  than  50,000. 

SIP  appros'als  under  section.  IIO  and 
subchapter  1,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federd  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Clean  Air  Act,  preparation  of 
a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIP’S  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 

This  SIP  revision  establishing  revised 
particulate  matter  standards  in  Delaware 
has  been  classified  as  a  Table  3  actioik 
for  signature  by  the  Acting  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
Jantiary  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  On  January  6, 1989,  the 
Office  of  Management  and  Budget 
(OMB)  waived  Table  2  and  Table  3  SIP 
revisions  fiom  the  requirements  of 
section  3  of  Executive  Order  12291  for 
a  period  of  twry  years.  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  3  SIP  revisions. 
OMB  has  agreed  to  continue  the  waiver 
until  such  time  as  it  rules  on  EPA's 
request  This  request  is  still  applicable 
imder  Executive  Order  12866,  which 
superseded  Executive  Order  12291  on 
September  3^  1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeak  for  the 
appropriate  circuit  by  June  6, 1994. 
Fiiing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  afiect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  ruir  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  efiectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Clean  Air  Act) 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated;  February  9, 1994. 

Stanley  L.  Laskowski, 

Acting  Regional  Administrator.  Region  HL 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDE!^ 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Ainhority.  42  U,S.C  7401-7671q. 

Subpart  I — Delaware 

2.  Section  52.420  is  amended  by 
adding  paragraph  (c)(47)  to  read  as 
follows: 

§  52.420  ktontiflcation  of  plan. 

•  •  *  *  * 

(c)*  *  * 

(47)  Revisions  to  the  Delaware 
regulations  for  particulate  matter  (PM- 
10)  submitted  on  April  26, 1988  by  the 
Delaware  Department  of  Natural 
Resources  and  Environmental  Control: 

(i)  Incorporaticm  by  reference.  (A) 
Letter  of  April  26. 1988  from  the 
Department  of  Natural  Resources  and 
Environmental  Control  transmitting  a 
revision  to  the  Delawrare  State 
implementation  plan  for  particulate 
matter  (PM-10)  Group  HI  areas. 

(B)  Revisions  via  Order  No.  88-A-5, 
exhibit  A,  and  Table  1.  The  Order 
amends  the  following  Delaware 
Regulations  Governing  the  Control  of 
Air  Pollution:  Regulation  1 — 
"Definitions  and  Administrative 
Principles";  Regulation  3 — "Ambient 
Air  Quality  Standards”;  Regulation  15 — 
"Air  Pollution  Alert  and  Emergency 
Plan”;  and  Regulation  25— 
"Requirements  for  Preconstrviction 
Review”.  The  revisions  were  adopted  on 
March  29, 1988  and  became  effective 
immediately. 

(ii)  Additional  materials. 

(A)  Remainder  of  the  State- 

implementation  plan  revision  submitted 
by  the  Delaware  Department  of  Natural 
Resources  and  Environmental  Control 
on  April  26, 1988. 

[FR  Doc  94-S248  Filed  4-S-94;  8;45  «m) 
BiLUNa  COOC  •Ua-M-P 


40  CFR  Part  180 

[PP3F4177/R2052;  FRL-4772-11 

Pesttcide  Tolerances  for 
Dimethenamid 

agency:  Envircminental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  the  herbicide, 
dimethenamid,  2-chloro-N-[(l-methyl- 
2methoxy)ethyll-N-(2,4-dimethyl-thien- 
3-yl)-acetamide  in  or  on  the  raw 
agricultural  commodity  (RAQ  soybeans 
at  0.01  parts  per  million  (ppm).  This 
regulation  to  establish  the  maximum 
permissible  level  of  residues  of  the 
herbicide  in  or  on  this  commodity  was 
requested  in  a  petition  submitted  by 
Sandoz  Agro  Inc. 

DATES:  This  regulation  becomes 
effective  on  April  6, 1994. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
doctiment  control  number,  (PP3F4177/ 
R2052],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agen<^.  Rm.  M3708,  401  M  St..  SW.. 
Washington,  DC  20460.  A  copy  of  any 
objection  «ind  hearing  request  filed  with 
the  Hearing  Clerk  should  be  identified 
by  the  document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7505Q,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington  DC  20460.  In  Person,  bring 
a  copy  of  objections  and  hearing 
requests  to:  Rm  1132,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  V'A 
22202. 

Fees  accompanying  objections  shall 
be  labeled  "Tolerance  Prtition  Fees’* 
and  forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 

FOR  FURTHER  INfOKMATtOM  CONTACT.  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM)  22,  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  locatkm  and  telephone  number 
Rm.  229,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703- 
305-5540). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  published  in  the  Federal 
Register  on  October  21, 1993  (58  FR 
54353)  which  armounced  that  Sandoz 
Agro  foe.,  1300  East  Touhy  Avenue,  Des 
Plaines.  H.  60018,  had  submitted  a 
pesticide  petition  (PP  3F4177)  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(d)  of  the  Federal 
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Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  establish  tolerances 
for  the  residues  of  the  herbicide, 
dimethenamid,  2-chloro-N-[(l-methyl-2- 
methoxy)ethyll-N-{2,4-dimethyl-thien-3- 
yl)-acetamide  in  or  on  the  RAC  soybean 
grain  at  0.01  ppm.  The  Agency  is 
editorially  correcting  the  RAC  to  read 
soybeans.  There  were  no  comments  or 
requests  for  referral  to  an  advisory 
committee  received  in  response  to  this 
notice  of  filing.  The  data  submitted  in 
the  petitions  and  all  other  relevant 
material  have  been  evaluated.  The 
toxicology  data  considered  in  support  of 
the  tolerances  include: 

1.  A  rat  acute  oral  study  with  an  LD50 
of  2.14  grams  (g)/kilogram  (kg),  males, 
1.30  g/kg  females  and  1.57  g/kg 
combined. 

2.  A  13-week  rat  feeding  study  with 

a  no-observed  effect  level  (NOEL)  of  500 
ppm  (33.5  milligrams  (mg)/kg/day  for 
males  and  40.1  mg/kg/day  for  females). 

3.  A  13-week  dog  leeding  study  with 
a  NOEL  of  100  ppm  (2.5  mg/kg/day). 

4.  A  21  day  rabbit  dermal  study  with 
a  NOEL  of  50  mg/kg/day  with  mild 
irritant  effect  at  all  dose  levels. 

5.  A  carcinogenicity  study  in  mice 
with  no  carcinogenic  effects  observed  at 
any  dose  level  imder  the  conditions  of 
the  study  and  a  systemic  NOEL  of  300 
ppm  (40.8  mg/kg/day  for  males  and  40.1 
mg/kg/day  for  females,  based  on  food 
consumption)  and  a  systemic  lowest 
effect  level  (LEL)  of  1,500  ppm  (205  mg/ 
kg/day  for  males  and  200  mg/kg/day  for 
females  based  on  food  consumption) 
based  on  significantly  elevated  liver 
weights. 

6.  A  rat  chronic  feeding/ 
carcinogenicity  study  with  a  systemic 
NOEL  of  100  ppm  (5  mg/kg/day)  and  a 
LEL  of  700  ppm  (35  mg/kg/day)  due  to 
decreased  food  efficiency  and 
histopathology  findings.  Under  the 
conditions  of  the  study  limited  evidence 
of  carcinogenicity  was  observed  based 
on  a  statistically  significant  increasing 
trend  for  benign  liver  cell  tumors  in 
male  rats  and  a  statistically  significant 
increasing  trend  for  ovarian  tubular 
adenomas  in  female  rats.  A  re- 
evaluation  of  the  ovarian  neoplasia  data 
indicated  that  there  was  no  statistically 
significant,  dose-related,  trend  in  the 
incidence  of  ovarian  tumors  in  female 
rats.  This  study  is  discussed  further 
below. 

7.  A  1  year  dog  feeding  study  with  a 
NOEL  of  250  ppm  (9.6  mg/kg/day)  and 
with  a  LEL  =  1,250  ppm  (49  mg/kg/day) 
based  on  clinical  chemistry  and 
histological  changes  in  liver. 

8.  A  two  generation  reproduction 
study  in  rats  with  a  parental  and 
reproductive  NOEL  of  500  ppm  (36  mg/ 
k^day  for  males  and  40  mg/kg/day  for 


females)  and  a  parental  and 
reproductive  LEL  of  2,000  ppm  (150  mg/ 
kg/day  for  males  and  160  mg/kg/day  for 
females)  based  on  reduction  of  body 
weight  and  of  food  consumption,  and 
increases  in  liver  weights  (parental 
toxicity),  and  significant  reductions  in 
pup  weight  during  lactation 
(reproductive  toxicity). 

9.  A  rabbit  developmental  study  with 
a  maternal  NOEL  of  37.5  mg/kg/day  and 
a  LEL  of  75  mg/kg/day  based  on 
decreased  body  weight  and  food 
consumption,  and  with  a  developmental 
NOEL  of  75  mg/kg/day  and  a  LEL  of  150 
mg/kg/day  based  on  a  low  incidence  of 
abortion/premature  delivery  and 
angulation  of  the  hyoid  alae. 

10.  A  rat  developmental  study  with  a 
maternal  NOEL  of  50  mg/kg/day  and  a 
LEL  of  215  mg/kg/day  based  on  excess 
salivation,  increased  liver  weight  and 
reduced  body  weight  gain  and  food 
consumption,  and  with  a  developmental 
NOEL  of  215  mg/kg/day  and  a  LEL  of 
425  mg/kg/day  based  on  increased 
resorptions. 

11.  An  Ames  mutagenicity  assay 
negative  with  and  without  activation,  an 
in  vitro  chromosomal  aberration  using 
CHO  cells  positive  with  and  without 
activation,  an  imscheduled  DNA 
synthesis  in  rat  hepatocytes 
unequivocally  positive  in  one  in  vitro 
assay  and  negative  in  another  in  vitro 
assay.  A  Dominant  Lethal  Study  to 
further  evaluate  the  mutagenic 
mechanism  is  due  March  5, 1995  (2 
years  after  the  date  of  the  initial 
conditional  registration  of 
dimethenamid  under  the  Federal 
Insecticide  Fungicide  and  Rodenticide 
Act  (FIFRA)). 

The  Agency  has  concluded  that  the 
available  data  provide  limited  evidence 
of  carcinogenicity  for  dimethenamid  in 
rats  and  has  classified  the  pesticide  as 
a  Category  C  carcinogen  (possible 
human  carcinogen  with  limited 
evidence  of  carcinogenicity  in  animals) 
in  accordance  with  Agency  guidelines, 
published  in  the  Federal  Register  in 
1986  (51  FR  33992).  Based  on  a  review 
by  the  Health  Effects  Division  Peer 
Review  Committee  for  Carcinogenicity 
of  the  Office  of  Pesticide  Programs,  the 
Agency  has  determined  that  a 
quantitative  risk  assessment  is  not 
appropriate  for  the  following  reasons: 

1.  The  tumor  response  was  primarily 
due  to  a  significantly  increasing  trend 
for  benign  and/or  malignant  liver 
tumors  in  males  and  due  to  a 
significantly  increasing  trend  for 
ovarian  tubular  adenomas  in  female 
rats.  A  re-evaluation  of  the  ovarian 
neoplasia  data  indicated  that  there  was 
not  a  statistically  significant,  dose- 


related,  trend  in  the  incidence  of 
ovarian  tumors  in  female  rats. 

2.  The  chemical  was  not  carcinogenic 
when  administered  in  the  diet  to  mice 
at  dose  levels  ranging  fi-om  30  to  3,000 
ppm. 

Based  on  this  evidence,  EPA 
concludes  that  dimethenamid  poses  at 
most  a  negligible  cancer  risk  to  humans 
and  that  for  purposes  of  risk 
characterization  the  Reference  Dose 
(RfD)  approach  should  be  used  for 
quantification  of  human  risk.  Residues 
of  dimethenamid  will  not  concentrate  in 
processed  soybean  commodities  and  a 
food  or  feed  additive  regulation  is  not 
required  for  dimethenamid. 

The  standard  risk  assessment 
approach  of  using  the  RfD  based  on 
systemic  toxicity  was  applied  to 
dimethenamid.  Using  a  hundredfold 
safety  factor  and  the  NOEL  of  5  mg/kg 
bwt/day  determined  by  the  most 
sensitive  species  fi'om  the  2-year  rat 
feeding  study,  the  RfD  is  0.05  mg/kg/ 
day.  The  Anticipated  Residue 
Contribution  (ARC)  fi'om  the  established 
tolerances  is  0.000003  mg/kg  bwt/day 
and  utilizes  0.007  percent  of  the  RfD  for 
the  overall  U.  S.  population.  The 
proposed  use  on  soybeans  would 
contribute  an  additional  0.000068  mg/ 
kg/day,  raising  the  ARC  to  0.000071  mg/ 
kg  bwt/day,  or  0.14  percent  of  the  RfD. 
The  exposure  of  the  most  highly 
exposed  subgroup  in  the  population  did 
not  utilize  a  significantly  greater  amount 
of  the  RfD. 

Tolerances  have  been  previously 
established  for  dimethenamid  in  corn 
grain,  com  fodder  and  com  forage.  The 
metabolism  of  dimethenamid  in  plants 
is  adequately  understood.  There  is  no 
reasonable  expectation  of  secondary 
residues  occurring  in  meat,  milk  and 
eggs  fiom  the  tolerance  associated  with 
this  petition. 

An  adequate  analytical  method,  gas 
chromatography,  is  available  for 
enforcement  purposes.  Because  of  the 
long  lead  time  fiom  establishing  these 
tolerances  to  publication  of  the 
enforcement  methodology  in  the 
Pesticide  Analytical  Manual,  Vol.  II,  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  fiom:  Calvin  Furlow, 
Public  Information  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Room  1130A, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA  22202,  (703-305-5937). 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerances 
are  sought.  Based  on  the  information 
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and  data  considered,  the  Agency 
concludes  that  the  establishment  of  the 
tolerances  will  protect  the  public  health. 
Therefore,  the  tolerances  are  established 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  {40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fees  provided  by  40 
CFR  180.33(i).  If  a  hearing  is  requested, 
the  objections  must  include  a  statement 
of  the  factual  issue(s)  on  which  a 
hearing  is  requested,  and  the  requestor’s 
contentions  on  each  such  issue,  and  a 
summary  of  the  evidence  relied  upon  by 
the  objection  (40  CFR  178.27).  A  request 
for  a  hearing  will  be  granted  if  the 
Administrator  determines  that  the 
material  submitted  show's  the  following: 
there  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  fkis  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32), 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  ISO 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated;  March  28, 1994. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  180  •  [AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.464  is  amended  by 
revising  the  section  heading  to  read  as 
set  forth  below  and  by  alphabetically 
inserting  in  the  table  the  raw 
agricultural  commodity,  soybeans,  to 
read  as  follows; 

§180.464  Dimethenamld,  2-chloro-N-[(1* 
methyi-2inettK>xy>«thyQ-N-<2,4^imetfi^ 
thien-3-yi)-acetamide;  tolerances  (or 
residues. 


*  *  *  « 

• 

Commodities 

Parts  per  milNon 

Soybeans  _ 

0.01 

[FR  Doc.  94-8104  Filed  4-5-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  216 

[Docket  No.  930939-4035;  I.D.  062993B] 

Taking  and  Importing  of  Marine 
Mammals;  Rsheries  Certificate  of 
Origin 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  amends  its  regulations 
to  allow  importers  or  brokers  to  file 
"Fisheries  Certificates  of  Origin,”  which 
are  required  for  importation  of  certain 
fish  and  fish  products,  using  the  U.S 
Customs  Service’s  Automated  Broker 
Interface  (ABI)  system.  The  purpose  of 
this  amendment  is  to  eliminate  excess 
paperwork  amd  minimize  the  reporting 
burden,  while  maintaining  an  efficient, 
accurate  system  to  monitor  the 
importation  of  the  regulated  fish  and 
fish  products. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  May  6, 1994. 


FOR  FURT>«H  INFORMATION  CONTACT: 

James  Lecky,  Qiief,  Protected  Species 
Division,  NMFS  Southwest  Region, 
310-980-4000. 

SUPPLEMENTARY  INFORMATION: 
Background 

NMFS  has  implemented  the  use  of  the 
NOAA  Form  370  "Fisheries  Certificate 
of  Origin”  (FCO)  to  monitor  the 
importation  of  those  fish  and  fish 
products  specified  by  regulation  to 
implement  the  Marine  Mammal 
Protection  Act  (Pub.  L.  100— 
711)(MMPA),  the  Dolphin  Protection 
(Consumer  Information  Act  (Pub.  L.  101- 
627,  Title  DC)  (DPOA),  and  the 
International  Dolphin  Conservation  Act 
(Pub.  L.  102-523)(IDCA).  These  laws 
reflect  the  pmlicy  of  the  U.S. 

Government  to  ameliorate  a  worldwide 
environmental  crisis  in  which  marine 
mammals  and  other  marine  life  are 
killed  by  commercial  fishing 
technology,  siich  as  large-scale  driftnets 
and  purse  seine  nets  deployed  to 
encircle  dolphins.  The  FCO  provides 
the  U.S.  Customs  Service  (USCS)  a  tool 
to  monitor  and  deny  entry  of  those  fish 
products  that  are  prohibited  entry  into 
the  United  States. 

NMFS  published  a  proposed  rule, 
with  a  request  for  comments,  on 
November  18, 1993  (58  FR  60829),  in 
the  Federal  Register  to  amend  the 
regulations  to  allow  importers  or 
brokers  to  file  the  FCO  using  the  USCS’s 
Automated  Broker  Interface  (ABI). 

Filing  with  the  ABI  would  allow 
electronic  filing  of  importation 
documentation  without  submission  of 
the  paper  forms.  There  were  no 
comments  received  on  the  proposed 
rule.  The  final  rvde  is  substantially 
identical  to  the  proposed. 

This  final  rule  advances  USCS’s  long- 
range  plan  to  automate  the  importation 
process  with  the  goal  of  eliminating 
unnecessary  paperwork.  NMFS  has 
requested,  and  USCS  has  agreed,  to 
incorporate  the  FCO  into  the  ABI 
system.  USCS  has  agreed  to  collect  the 
information  and  to  make  the 
information  available  to  NMFS  by 
electronic  transfer.  The  ABI  system  for 
the  FCO  will  not  be  ready  imtil  the 
second  quarter  of  1994.  Nlany  details 
still  need  to  be  worked  out  before 
initiating  electronic  filing  of  the  FCO. 
Recognizing  this,  NMFS  is  structuring 
its  regulations  to  accommodate  both  the 
existing  paper  S3rstem  and  the  future 
electronic  filing  of  the  FCO.  To  facilitate 
the  conversion  to  electronic  fifing,  the 
final  rule  will  permit  electronic  filing  at 
any  and  all  points  of  entry  where  the 
ABI  system  is  or  may  become  available. 
After  the  ABI  system  is  implemented  for 


Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Rules  and  Regulations  16145 


the  FCO,  importers  will  have  the  option 
to  file  electronically  or  submit  the  paper 
FCO  upon  entry.  If  an  importer  is 
unable  to  participate  in  the  electronic 
filing  system,  the  paper  FCO  can  still  be 
used. 

Importers  or  their  brokers  will  be 
required  to  maintain  documentation  to 
verify  electronic  entries  for  a  period  of 
5  years  after  the  entry.  Any  FCOs  from 
foreign  exporters,  invoices,  “dolphin 
safe”  certification,  and  all  other 
required  documents  must  be  maintained 
by  the  broker  or  importer.  NMFS 
enforcement  officers  are  allowed  access 
to  these  documents,  upon  request,  for 
routine  inspections  and  when 
investigating  alleged  violations  of  the 
MMPA  or  “dolphin  safe”  labeling 
violations. 

Classification 

This  rule  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
chapter  35.  The  collections-of- 
information  requirements  found  at 
§  216.24(e)(3)  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  control  number  0648-0040.  The 
public  reporting  burden  for  filing  the 
Certificate  of  Origin  electronically  is  24 
minutes,  and  the  recordkeeping 
requirement  for  maintaining  the 
information  is  5  minutes.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the 


collection  of  information,  including 
suggestions  for  reducing  this  burden  to: 
Director,  Southwest  Region,  NMFS  (See 
ADDRESSES),  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington  DC  20503  (Attn:  Paperwork 
Reduction  Act  Project).  This  rule  is  not 
subject  to  review  under  Executive  Order 
12866. 

List  of  Subjects  in  30  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Indians,  Marine 
mammals.  Penalties,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  March  29, 1994. 

Charles  Kamella, 

Acting  Program  Management  Officer, 

National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  216  is  amended 
as  follows: 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  KAAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361  et  seq.,  unless 
otherwise  stated. 

2.  Section  216.3  is  amended  by 
adding  in  alphabetical  order  a  definition 
of  “ABI”,  to  read  as  follows: 


§216.3  Definftkms. 
***** 

ABI  means  Automated  Broker 
Interface,  the  electronic  product-entry 
filing  system  under  the  control  of  the 
U.S.  Customs  Service,  Department  of  the 
Treasury. 

***** 

3.  In  §  216.24,  paragraph  (e)(3)(i)(A)(l) 
is  revised  to  read  as  follows: 

§  216.24  Taking  and  related  acts  Incidentai 
to  commercial  fishing  operations. 

***** 

(e)  *  *  • 

(3)*  *  * 

(i)*  *  * 

(A)*  *  * 

(1)  Accompanied  by  a  completed 
Fisheries  Certificate  of  Origin  described 
in  paragraph  (e)(3)(iii)  of  this  section,  or, 
for  points  of  entry  where  the  ABI  system 
is  available,  the  information  required  for 
the  Certificate  may  be  filed 
electronically  by  the  ABI  system  in  lieu 
of  the  paper  form,  provided  that  the 
electronic  filing  is  made  no  later  than  at 
the  time  of  entry  and  all  documentation 
in  support  of  the  ABI  entry  is 
maintained  by  the  importer  or  broker  for 
not  less  than  5  years  and  is  kept 
available  for  inspection  by  NMFS 
personnel  upon  request; 
***** 

[FR  Doc.  94-8173  Filed  4-5-94;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Part  246 

RIN  0584-AB53 

Special  Supplemental  Food  Program 
for  Women,  Infants,  and  Children 
(WIC):  Homelessness/Migrancy  as 
Nutritional  Risk  Conditions 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  regulations  governing  the 
Special  Supplemental  Food  Program  for 
VVomen,  Infants  and  Children  (WIC)  to 
comply  with  the  mandate  of  section  204 
of  the  Child  Nutrition  Amendments  of 
1992,  enacted  on  August  14, 1992. 
Consistent  with  that  legislation,  this 
rulemaking  would  add  homelessness 
and  migrancy  to  the  predisposing 
nutritional  risk  conditions  for  the  WIC 
Program. 

This  proposed  rule  would  also  alter 
the  current  WIC  nutritional  risk  priority 
system  by  placing  individuals  certified 
for  WIC  due  solely  to  homelessness  or 
migrancy  in  Priority  VII,  along  with 
previously  certified  participants  who 
might  regress  in  nutritional  status 
without  continued  provision  of 
supplemental  foods.  The  use  of  Priority 
VII  for  this  latter  group  of  individuals 
would  remain  a  State  agency  option. 
However,  State  agencies  would  be 
required  to  use  Priority  VII  for  homeless 
or  migrant  individuals  who  are  certified 
solely  due  to  their  homelessness  or 
migrancy. 

The  intended  effect  of  this  proposed 
rule  is  to  allow  categorical  and  income- 
eligible  homeless  or  migrant 
individuals,  who  lack  any  other 
documented  nutritional  or  medical 
condition,  to  receive  WIC  Program 
assistance. 

DATES:  To  be  assured  of  consideration, 
wTitten  comments  must  be  received  on 


or  before  June  6, 1994.  Since  comments 
eire  being  accepted  simultaneously  on 
several  separate  rulemakings, 
commenters  on  this  proposed  rule  are 
asked  to  label  their  comments 
“Homelessness/Migrancy.  ’  ’ 

ADDRESSES:  Comments  may  be  mailed  to 
Stanley  C.  Garnett,  Director, 
Supplemental  Food  Programs  Division, 
Food  and  Nutrition  Service,  USDA, 

3101  Park  Center  Drive,  room  540, 
Alexandria,  Virginia  22302,  (703)  305- 
2746.  Submission  of  comments  in 
duplicate  would  be  appreciated.  All 
written  submissions  will  be  available  for 
public  inspection  at  this  address  during 
regular  business  hours  (8:30  a.m.  to  5 
p.m.)  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Barbara  Hallman,  Supplemental 
Food  Programs  Division,  Food  and 
Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  room  542,  Alexandria, 
Virginia  22302,  (703)  305-2730. 

SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12866 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  It  has  been  designated  “not 
significant”  and  did  not  require 
clearance  by  the  Office  of  Management 
and  Budget. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Pursuant  to  that  review, 
William  E.  Ludwig,  Administrator  of  the 
Food  and  Nutrition  Service  has  certified 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  WIC  local  agency  participant 
caseloads  may  potentially  increase  and 
thereby  affect  demand  on  local  food 
vendor  business. 

The  net  effect  on  State  and  local 
agencies  is  expected  to  be  minimal. 

Paperwork  Reduction  Act 

This  proposed  rule  imposes  no  new 
reporting  or  recordkeeping  provisions 
that  are  subject  to  OMB  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Executive  Order  12372 

The  Special  Supplemental  Food 
Program  for  Women,  Infants,  and 
Children  (WIC)  is  listed  in  the  Catalog 


of  Federal  Domestic  Assistance 
Programs  under  10.557  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  and  48  FR  29114  June 
24, 1983). 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  This  proposed  rule  is 
intended  to  have  preemptive  effect  with 
respect  to  any  State  or  local  laws, 
regulations  or  poficies  which  conflict 
with  its  provisions  or  which  would 
otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect 
unless  so  specified  in  the  EFFECTIVE 
DATE  paragraph  of  this  preamble.  Prior 
to  any  judicial  challenge  to  the 
application  of  the  provisions  of  this 
rule,  all  applicable  administrative 
procedures  must  be  exhausted.  In  the 
WIC  Program,  the  administrative 
procedures  are  as  follows:  (1)  Local 
agencies  and  vendors — State  agency 
hearing  procedures  issued  pursuant  to  7 
CFR  246.18;  (2)  applicants  and 
participants — State  agency  hearing 
procedures  issued  pursuant  to  7  CFR 
246.9;  and  (3)  sanctions  against  State 
agencies  (but  not  claims  for  repayment 
assessed  against  a  State  agency) 
pursuant  to  7  CFR  246.19 — 
administrative  appeal  in  accordance 
with  7  CFR  246.22;  and  (4)  procurement 
by  State  and  local  agencies — 
administrative  appeal  to  the  extent 
required  by  7  CFR  3016.36. 

References 

1.  Chavin,  Kristal,  Seabron,  and  Guigli;  The 
Reproductive  Experience  of  Women  Living  in 
Hotels  for  the  Homeless  in  New  York  City; 
New  York  State  Journal  of  Medicine,  1987. 

2.  National  Advisory  Council  on  Maternal, 
Infant,  and  Fetal  Nutrition,  1992  Biennial 
Report  on  the  Special  Supplemental  Food 
Program  for  Women,  Infants,  and  Children 
(WIC)  and  on  the  Commodity  Supplemental 
Food  Program  (CSFP). 

3. 1992  Recommendations  of  the  National 
Advisory  Council  on  Migrant  Health; 
Farmworkers  Health  for  the  Year  2000. 

4.  Technical  Paper  No.  12  prepared  for 
USDA/FNS  by  Awal  Dad  Khan;  Homeless 
Mothers  and  Children;  What  is  the  Evidence 
for  Nutritional  Risk?,  1991. 

Background 

There  have  never  been  specific,  direct 
regulatory  barriers  or  prohibitions  to  the 
participation  of  the  homeless  or 
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migrants  in  the  WIC  Program.  Both 
before  and  since  the  enactment  of  the 
Hunger  Prevention  Act  of  1988  (Pub.  L. 
100-435),  the  Food  and  Nutrition 
Service  (FNS)  has  actively  promoted 
service  to  homeless  and  migrant 
populations.  Further,  particular 
attention  has  long  been  focused  in  the 
Child  Nutrition  Act  of  1966,  as  amended 
(42  U.S.C.  1771  et  seq.),  on  the  needs  of 
special  populations,  e.g.  migrants  and 
Native  Americans.  Section  17(f)(19)  of 
the  Child  Nutrition  Act  of  1966,  42 
U.S.C.  1786(F)(19),  requires  that  not  less 
than  nine-tenths  of  1  percent  of  the 
sums  appropriated  any  fiscal  year  for 
special  supplemental  food  programs  be 
available  for  services  to  eligible 
members  of  migrant  populations. 

In  an  interim  and  a  final  rule  on 
participation  of  homeless  individuals  in 
\VIC,  published  in  December  1989  and 
August  1992,  respectively,  the 
Department  defined  the  term  “homeless 
individual”  based  upon  the  definition 
provided  legislatively  in  section  212(a) 
of  the  Hunger  Prevention  Act,.  Public 
Law  100-435  (42  U.S.C.  1786(b)(15)). 
This  term  identifies  those  otherwise 
eligible  residents  of  specified  overnight 
facilities  who  must  be  granted  access  to 
WIC  when  caseload  is  available, 
provided  such  facilities  meet  conditions 
insuring  that  residents,  and  not  the 
facilities,  benefit  from  the  WIC  Program. 

The  August  1992  final  rule,  57  FR 
34500  (August  5, 1992),  amended  the 
WIC  regulations  to  require  State 
agencies  to  include  in  their  State  Plans 
of  Program  Operation  and 
Administration  a  description  of  how 
they  will  provide  Program  benefits  to 
and  meet  the  special  nutrition  education 
needs  of  homeless  individuals  (7  CFR 
246.4(a)  (6)  and  (9),  respectively)  and 
disseminate  information  about  program 
availability  and  eligibility  to 
organizations  serving  the  homeless  (7 
CFR  246.4(a)(7)).  The  August  1992  final 
rule  amended  7  CFR  246.10(f)(1)  to 
allow  States,  upon  approval  by  FNS,  to 
make  substitutions  for  foods  normally 
required  in  the  food  package  in  order  to 
accommodate  the  special  circumstances 
of  the  homeless.  Further,  the  August 
1992  final  rule  amended  7  CFR  246.10(f) 
(2)  and  (3)  to  require  that  competent 
professional  authorities  take  into 
account  the  special  needs  and  problems 
of  homeless  individuals  when 
prescribing  supplemental  foods. 

FNS  has  also  shared  with  State  WIC 
agencies  successful  initiatives  and 
targeting  strategies  employed  by  other 
States  to  facilitate  participation  of 
homeless  and  migrant  persons  in  the 
WIC  Program.  A  number  of  State 
agencies  have  established  local  agency 
clinics  and  WIC  certification  offices  in 


hotels  and  facilities  which  house 
homeless  and  migrant  families.  Other 
States  have  held  statewide  treiining 
sessions  for  their  local  WIC  agencies  to 
educate  them  about  the  special 
problems  most  frequently  encountered 
by  homeless  individuals,  and  how  WIC 
can  help  to  alleviate  some  of  these 
problems. 

According  to  a  1986  report  to 
Congress  by  the  U.S.  House  of 
Representatives’  Committee  on 
Government  Operations,  families, 
especially  those  composed  of  women 
and  children,  are  the  fastest  growing 
segment  of  the  homeless  population 
nationwide  (report  cited  by  the  National 
Advisory  Council  on  Maternal,  Infant, 
and  Fetal  Nutrition,  1992  Biennial 
Report  to  Congress  on  WIC  and  CSFP 
(Commodity  Supplemental  Food 
Program)).  Although  the  homeless  have 
not  been  well  studied  relative  to  other 
population  groups,  several  studies  have 
indicated  that  the  homeless  and 
migrants  are  predisposed  to 
inadequacies  in  their  diets  cmd  in  the 
medical  care  they  receive.  Homeless 
infants  and  children  appear  to  be  at 
higher  risk  of  low  birthweight  and 
malnutrition.  (Chavkin,  Kristal, 

Seabron,  and  Guigli,  1987).  Studies  have 
also  found  that  a  correlation  exists 
between  homelessness  in  women  and  a 
general  lack  of  prenatal  care  and  poor 
pregnancy  outcomes.  Homelessness  may 
also  impede  access  to  health  care 
services  and  other  public  assistance 
programs.  Moreover,  evidence  indicates 
that  homeless  children  have  high  rates 
of  delayed  immunization,  a  higher  risk 
of  exposure  to  infectious  diseases,  and 
higher  rates  of  emotional  emd 
developmental  problems.  (Khan,  1991). 

Because  of  the  difficulty  in 
conducting  research  on  the  homeless, 
most  studies  have  focused  on  the 
sheltered  homeless.  The  risks  to 
unsheltered  homeless  mothers  and 
children  are  likely  to  be  somewhat 
greater. 

A  recent  study  indicates  that  migrants 
suffer  most  if  not  all  of  the  conditions 
identified  above  afflicting  the  homeless. 
(Farmworkers  Health  for  the  Year  2000, 
1992  Recommendation  of  the  National 
Advisory  Council  on  Migrant  Health).  In 
addition,  testimony  before  the  National 
Advisory  Council  on  Migrant  Health  of 
the  Department  of  Health  and  Human 
Services  (DHHS)  suggests  that  a  lack  of 
permanent  housing  also  predisposes 
migrants  to  higher  rates  of  infant 
mortality  than  the  general  population. 

Over  the  years,  I^S  has  incorporated 
into  the  WIC  Program  regulations 
various  provisions  with  the  expressed 
purpose  of  addressing  the  unique 
circumstances  of  migrant  farmworkers. 


State  plans  are  required  to  include 
information  on  how  the  State  intends  to 
provide  program  benefits  to  eligible 
migrant  farmworkers  and  their  families; 
State  agencies’  nutrition  education  goals 
and  action  plans  must  include  a 
description  of  the  methods  that  will  be 
used  to  meet  the  sp)ecial  nutrition 
education  needs  of  migrant  farmworkers 
and  their  families;  and.  States  must 
provide  expedited  processing  services  to 
special  nutritional  risk  groups  such  as 
migrant  farmworkers  and  their  families. 

Because  of  the  increased  risks 
associated  with  homelessness  and 
migrancy,  the  National  Advisory 
Council  on  Maternal,  Infant,  and  Fetal 
Nutrition  recommended  in  its  1992 
Report  to  the  President  and  Congress 
that  section  17(b)(8)  of  the  Child 
Nutrition  Act  of  1966,  42  U.S.C. 
1786(b)(8),  be  amended  to  include 
homelessness  and  migrancy  as 
predisposing  nutritional  risk  conditions 
for  the  WIC  Program.  Congress  and  the 
President  accepted  this 
recommendation  and,  as  manifested  in 
section  204  of  the  Child  Nutrition 
Amendments  of  1992,  Public  Law  102- 
342,  specifically  identified 
homelessness  and  migrancy  as 
predisposing  nutritional  risk  conditions 
for  purposes  of  WIC  Program  eligibility. 

Definition  of  Homelessness/^ligrcncy 

As  previously  stated,  the  current 
definition  of  a  “homeless  individual”  in 
the  WIC  regulations  is  based  on  the 
legislative  definition  provided  in 
section  212(a)  of  the  Hunger  Prevention 
Act,  Public  Uw  100-435  (42  U.S.C. 
1786  (b)(15).  Specifically,  7  CFR  246.2 
defines  a  “homeless  individual”  as  "a 
woman,  infant  or  child  who  lacks  a 
fixed  and  regular  nighttime  residence; 
or  whose  primary  nighttime  residence 
is:  A  supjervised  publicly  or  privately 
op>erated  shelter  (including  a  welfare 
hotel,  a  congregate  shelter,  or  a  shelter 
for  victims  of  domestic  violence) 
designated  to  provide  tempjorary  living 
accommodation;  an  institution  that 
provides  a  temporary  residence  for 
individuals  intended  to  be 
institutionalized;  a  temporary 
accommodation  in  the  residence  of 
another  individual;  or  a  public  or 
private  place  not  design^  for,  or 
ordinarily  used  as,  a  regular  sleeping 
accommodation  for  human  beings.” 

The  Department  believes  this 
definition,  along  with  its  current 
migrant  farmworker  definition,  should 
accommodate  all  individuals  Congress 
intended  to  include  in  their  references 
to  homelessness  and  migrancy  in 
section  204  of  the  Child  Nutrition 
Amendments  of  1992,  Public  Law  102— 
342. 
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While  Congress  has  specifically 
defined  the  term  “homeless  individual” 
for  the  WIC  Program,  section  17  of  the 
Child  Nutrition  Act  of  1966  does  not 
contain  a  definition  for  the  terms 
“migrant”  or  “migrancy.”  However, 
section  17  uses  the  terms  “migrant”  (e.g. 
section  17(f)(l)(c)(iv))  and  “migrant 
farmworker”  (e.g.  section  17(d)(4)(B)). 
The  Department  has  interpreted 
Congress’  references  to  migrants  in 
section  17  to  mean  only  migrant 
fcu-mworkers  and  the  latter  term  is 
currently  defined  at  CFR  246.2. 
However,  before  assuming  that  its 
migrant  farmworker  definition  was 
sufficient  to  apply  to  all  Congressional 
references  to  the  term  migrant,  the 
Department  examined  the  definition  of 
migrant(s)  as  used  by  other  public  and 
private  organizations  and  agencies 
concerned  with  migrants  and  migrant 
services.  In  each  case,  some  reference 
was  made  to  the  agricultural  or  seasonal 
nature  of  migrancy  and  movement  of 
individuals  for  agricultural  employment 
purposes.  Based  on  this  comparative 
analysis,  the  Department  considered  its 
current  definition  of  migrant 
farmworker  adequate  to  accommodate 
all  of  Congress’  references  and  uses  of 
the  term  migrancy  as  set  forth  in  section 
204  of  the  Child  Nutrition  Amendments 
of  1992. 

WIC  Priority  System 

The  current  WIC  nutritional  risk 
priority  system  was  designed  to  ensure 
that  persons  at  greatest  health  and 
nutritional  risk  are  served  first  with 
available  program  funds.  The  priority 
system  therefore  follows  a  logical  order 
of  progression  to  determine  priority  for 
service.  Applicants  with  documented 
nutritionally  related  medical  conditions 
are  served  first,  followed  by  those  at 
nutritional  risk  due  to  inadequate 
dietary  patterns.  Finally,  and  as  a  State 
agency  option,  previously  certified 
participants  whose  nutritional  status 
might  regress  without  continued 
provision  of  supplemental  foods  are 
certified  in  Priority  VII. 

Under  this  proposal.  State  agencies 
would  be  required  to  include  in  Priority 
VII  pregnant,  breastfeeding  or 
postpartum  women,  infants,  and 
children  who  are  certified  at  nutritional 
risk  solely  because  of  their 
homelessness  or  migrancy.  State 
agencies  may  also  continue  to  use 
Priority  VII  to  identify  certified 
participants  who  might  regress  in 
nutritional  status  without  continued 
provision  of  supplemental  foods.  The 
placement  in  Priority  VII  of  individuals 
certified  solely  due  to  homelessness  or 
migrancy  should  not  be  viewed  as 
diminished  concern  for  these 


individuals.  Rather,  such  a  placement 
reflects  the  Department’s  obligation  to 
serve  persons  with  the  greatest  medical 
and/or  nutritional  needs  first.  Priority 
VII  will  only  be  used  to  classify  those 
individuals  who  are  homeless  or 
migrants  and  have  no  other  documented 
medical  or  nutritional  risk.  These  are 
individuals  w’ho  previously  would  not 
have  otherwise  qualified  for  WIC 
Program  benefits  due  to  lack  of 
nutritional  risk. 

Given  the  facts  revealed  in  the 
aforementioned  studies,  there  is  a  high 
likelihood  that  homeless  and  migrant 
individuals  are  already  being  served  by 
the  WIC  Program  by  virtue  of  their 
nutritional  risk(s).  Proposed  Priority  VII 
will  serve  as  a  safety  net  for  homeless 
or  migrant  individuals  who  are  not 
otherwise  eligible  due  to  a  lack  of 
documented  nutritional  or  medical  risk 
conditions.  However,  like  any  other 
eligible  applicant,  a  homeless  or  migrant 
individual  may  be  placed  in  a  higher 
priority  if  her/his  nutritional/health 
assessment  by  a  competent  professional 
warrants  a  higher  placement  in  the 
priority  system.  For  example,  a 
homeless  or  migrant  individual  whose 
nutritional  risk  assessment  reveals  the 
presence  of  anemia  would  be  placed  in 
a  higher  priority  category  than  a 
homeless  or  migrant  person  with  no 
other  documented  nutritional  risk 
condition  who  would  be  placed  in 
Priority  VII.  This  is  in  keeping  with  the 
aforementioned  system  of  prioritizing 
WIC  service  based  on  documented 
nutritionally  or  medically  related 
conditions.  Priority  VII  is  the  logical 
placement  for  homeless  and  migrant 
individuals  with  no  documented 
nutritional  risks  who  qualify  for  the 
program  due  solely  to  homelessness  or 
migrancy. 

The  Department  does  not  intend  for 
Priority  VTI  to  be  used  by  States  as  an 
administrative  shortcut  in  certifying 
homeless  and  migrant  individuals.  The 
Department  expects  that  homeless  and 
migrant  applicants  will  receive  all  the 
normal  and  necessary  health 
assessments  that  are  routinely 
performed  to  determine  the  presence  of 
a  medical  or  nutritional  risk  which 
would  determine  their  proper  priority 
placement,  and  assist  in  identifying 
other  health  and  social  services  to 
which  such  individuals  may  be  referred. 

The  Department  recognizes  that  this 
proposed  regulation  might  require  some 
States  to  modify  their  current  reporting 
systems  to  accommodate  the  revised 
Priority  VII.  As  such,  the  Department 
intends  to  provide  an  implementation 
period  adequate  to  incorporate  the 
necessary  system  modifications. 


The  Department  notes  that  while 
Congress  has  found  homelessness  and 
migrancy  to  be  conditions  predisposing 
individuals  to  nutritional  risks,  and  this 
determination  has  been  recognized  by 
the  placement  of  these  individuals  in  a 
WIC  nutritional  risk  category, 
alcoholism  and  drug  abuse,  similarly 
recognized  by  Congress  in  section 
17(b)(8),  have  not  been  accorded  similar 
treatment  by  the  Department.  The 
Department  believes  the  distinction  is 
warranted.  Over  the  past  several  years, 
the  health  and  medical  communities 
have  come  to  accept  alcoholism  or  drug 
addiction,  in  and  of  itself,  as  a 
nutritionally  related  medical  condition 
sufficient  to  warrant  placement  in  one 
of  the  first  three  priorities  in  7  CFR 
246.7(e)(4).  The  Department  does  not 
believe  that  the  same  can  be  said  for 
homelessness  and  migrancy. 
Recognizing  that  most  State  agencies 
classify  individuals  suffering  from 
alcoholism  or  drug  addiction  as  a 
Priority  I,  based  on  recent  medical 
research,  the  Department  is  considering 
seeking  a  technical  correction  to  the 
WIC  legislation  to  remove  alcoholism 
and  drug  addiction  firom  the  examples 
of  “predisposing”  nutritional  risk 
conditions.  This  change  would  thus 
recognize  these  conditions  as 
independent  nutritionally  related 
medical  conditions  in  the  law,  thereby 
adjusting  legislative  language  to  reflect 
current  medical  knowledge. 

List  of  Subjects  in  7  CFR  Part  246 

Food  assistance  programs.  Food 
donations.  Grant  programs — Social 
programs,  Indians,  Infants  and  children. 
Maternal  and  child  health.  Nutrition, 
Nutrition  education.  Public  assistance 
programs,  WIC,  Women. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  246  is  proposed  to 
be  amended  as  follows: 

PART  246— SPECIAL  SUPPLEMENTAL 
FOOD  PROGRAM  FOR  WOMEN. 
INFANTS  AND  CHILDREN 

1.  The  authority  citation  for  part  246 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1786. 

2.  In  §  246.4,  paragraph  (a)(ll)(i)  is 
revised  to  read  as  follows: 

§  246.4  State  Plan. 

(a)  *  *  * 

(11) *  *  * 

(i)  Certification  procedures,  including 
a  list  of  specific  nutritional  risk  criteria 
by  priority  level  which  cites  conditions 
and  indices  to  be  used  to  determine  a 
person’s  nutritional  risk,  the  State 
agency’s  income  guidelines  for  Program 
eligibility,  and  any  adjustments  to  the 
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participant  priority  system  made 
pursuant  to  §  246.7(e)(4)  to 
accommodate  high-risk  postpartum 
women  or  the  inclusion  of  previously 
certified  persons  who  might  regress  in 
nutritional  status  without  continued 
provision  of  supplemental  foods  in 
Priority  VII. 

***** 

3.  In  §  246.7,  the  introductory  text  of 
paragraph  (e)(4)  and  paragraph 
(e)(4)(vii)  are  revised  to  read  as  follows: 

§  246.7  Certification  of  participants. 
***** 

(e)  *  *  * 

(4)  Nutritional  risk  priority  system. 

The  competent  professional  authority 
shall  fill  vacancies  which  occur  after  a 
local  agency  has  reached  its  maximum 
participation  level  by  applying  the 
following  participant  priority  system  to 
persons  on  the  local  agency’s  waiting 
list.  Priorities  I  throu^  VII  shall  be 
utilized  in  all  States.  The  State  agency 
may.  at  its  discretion,  expand  Priority 
VII  to  include  previously  certified 
participants  who  might  regress  in 
nutritional  status  without  continued 
provision  of  supplemental  foods.  The 
State  agency  may  set  income  or  other 
sub-priority  levels  within  any  of  these 
seven  priority  levels.  The  State  agency 
may  expand  Priority  III,  IV,  or  V  to 
include  high-risk  postpartum  women. 
***** 

(vii)  Priority  VII.  Pregnant, 
breastfeeding  and  postpartum  women, 
infants,  and  children  who  are  at 
nutritional  risk  solely  because  of 
homelessness  or  migrancy  and,  at  State 
agency  option  in  accordance  with  the 
provisions  of  paragraph  (e)(l)(iii)  of  this 
section,  previously  certified  participants 
who  might  regress  in  nutritional  status 
without  continued  provision  of 
supplemental  foods. 
***** 

Dated;  March  25, 1994. 

William  E.  Ludwig, 

Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  94-8117  Filed  4-5-94;  8:45  am) 
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Commodity  Credit  Corporation 
7  CFR  Part  1413 
RIN  0560-AD76 

1995  Wheat  Program,  Acreage 
Reduction 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  regulations  to  set  forth  the 


acreage  reduction  percentage  for  the 
1995  crop  of  wheat.  This  action  is 
required  by  the  Agricultural  Act  of  1949 
(the  1949  Act),  as  amended. 

DATES:  Comments  must  be  received  on 
or  before  May  4, 1994,  in  order  to  be 
assured  of  consideration. 

ADDRESSES:  Comments  may  be  FAXed 
to  202-690-1346  or  mailed  to  Craig 
Jagger,  Agricultural  Economist,  Grains 
Analysis  Division,  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  U.S.  Department  of  Agriculture 
(USDA),  P.O.  Box  2415,  room  3740-S, 
Washington,  DC  20013-2415;  telephone 
202-720-4418.  Comments  received  may 
be  inspected  between  9  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
hohdays,  in  room  3740,  South 
Agriculture  Building.  USDA,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Craig  Jagger,  Agricultural  Economist, 
Grains  Analysis  Division,  USDA,  ASCS, 
room  3740-S,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call  202 
720-4418. 

SUPPLEMENTARY  INFORMATION*. 

Executive  Order  12866 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  USDA,  it  has  been  determined  to 
be  “economically  significant”  because  it 
would  have  an  annual  effect  on  the 
economy  of  more  than  $100  million  and 
would  materially  alter  the  budgetary 
impact  of  entitlement,  or  loan  programs 
or  rights  ana  obligations  of  recipients 
thereof.  Budget  outlays  for  deficiency 
payments  are  expected  to  range  fi-om 
$1.3  billion  to  $1.8  billion  armually. 

This  proposed  rule  would  not  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  commimities, 
would  not  create  a  serious  inconsistency 
or  otherwise  interfere  with  an  action 
taken  or  planned  by  another  agency,  and 
would  not  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President’s  priorities,  or  principles  set 
forth  in  Executive  Order  12866. 

Preliminary  Regulatory  Impact 
Analysis 

A  Preliminary  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impacts  of  implementing 
each  option  is  available  from  the  above- 
named  individual. 


Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  Wheat 
Production  Stabilization — 10.058. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  applicable 
to  this  proposed  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
required  by  section  107B(o)  of  the  1949 
Act  to  request  comments  with  respect  to 
the  subject  matter  of  this  rule.  The 
Preliminary  Regulatory  Impact  Analysis 
referred  to  above  determined  that  the 
1995  Wheat  Acreage  Reduction  Program 
(ARP)  will  have  no  significemt  economic 
impact  on  small  entities  because  the 
regulatory  burden  on  the  affected 
entities  would  remain  the  same 
regardless  of  the  determinations  made 
by  this  action.  Thus,  CCC  certifies  that 
this  rule  will  have  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V  published  at  48  FR 
•  29115  (June  24, 1983). 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  This  rule  does  not  involve  the 
preemption  of  State  law,  is  not 
retroactive,  and  does  not  involve  any 
exhaustion  of  administrative  remedy 
issues. 

Paperwork  Reduction  Act 

The  amendment  to  7  CFR  part  1413 
set  forth  in  this  proposed  rule  does  not 
contain  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  35. 

Conunents 

Comments  are  requested  with  respect 
to  this  proposed  rule  and  such 
comments  shall  be  considered  in 
developing  the  final  rule. 
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Background 

In  accordance  with  section  10  7B  of 
the  1949  Act.  an  ARP  is  required  to  be 
implemented  for  the  1995  wheat  crop  if 
it  is  determined  that  the  total  supply  of 
wheat  would  otherwise  be  excessive. 

Land  diversion  payments  also  may  be 
made  to  producers  if  needed  to  adjust 
the  total  national  acreage  of  wheat  to 
desirable  goals.  A  paid  land  diversion 
program  is  not  considered  because, 
given  the  allowed  ARP  percentages,  it  is 
not  needed. 

If  an  ARP  is  annoimced,  the  reduction 
shall  be  achieved  by  applying  a  uniform 
percentage  reduction  to  the  acreage  base 
for  the  farm.  In  making  such  a 
determination,  the  number  of  acres 
placed  into  the  agricultural  resources 
conservation  program  established  under 
subtitle  D  of  title  XII  of  the  Food 
Security  Act  of  1985,  as  amended,  must 
be  taken  into  consideration. 

Producers  who  knowingly  produce 
wheat  in  excess  of  the  permitted  acreage 
for  the  farm  plus  any  wheat  acreage 
planted  in  accordance  with  the 
flexibility  provisions  provided  by 
section  504  of  the  1949  Act  are 
ineligible  for  loans  and  purchases  and 
all  payments  with  respect  to  that  crop 
on  the  farm. 


If  an  ARP  for  the  1995  crop  is  in 
effect,  the  program  must  be  announced 
no  later  than  June  1, 1994.  Adjustments 
in  the  announced  program  may  be  made 
if  it  is  determined  that  there  has  been  a 
significant  change  in  the  total  supply  of 
wheat  since  the  program  was  first 
annoxmced.  These  adjustments  must  be 
made  no  later  than  July  31, 1994. 

In  accordance  with  section  107B  of 
the  1949  Act.  not  less  than  60  days 
before  the  program  is  announced  for  a 
crop  of  wheat,  proposals  for  public 
comment  on  various  program  options 
for  the  crop  of  wheat  are  required  to  be 
set  forth.  Each  option  must  be 
accompanied  by  an  analysis  that 
Includes  the  estimated  planted  acreage, 
production,  domestic  and  export  use. 
ending  stocks,  season  average  producer 
price,  progreun  participation  rate,  and 
cost  to  the  Federal  Government  that 
would  likely  result  from  each  option. 

In  determining  the  1995  Wheat  ARP, 
the  Secretary  will  choose  a  specific  ARP 
percentage  from  within  a  range 
established  by  the  estimated  ending 
stocks-to-use  (S/U)  ratio  for  the  1994/95 
wheat  marketing  year.  If  it  is  estimated 
that  the  1994/95  S/U  in  percentage 
terms  will  be — 

(i)  More  than  40  percent,  the  ARP 
shall  not  be  less  th^  10  percent  nor 
more  than  20  percent;  or 


(ii)  Equal  to  or  less  than  40  percent, 
the  ARP  may  not  be  more  than  0  to  15 
percent 

The  S/U  for  the  1994/95  marketing 
year  at  24.0  percent  is  estimated  to  be 
well  below  40  percent.  Based  on  this 
estimate,  the  1995  ARP  may  be  not  more 
than  15  percent 
In  adchtion,  section  1104  of  the 
Agricultural  Reconciliation  Act  of  1 990 
provides  that  the  acreage  reduction 
factor  for  the  1995  crop  of  wheat  may 
not  be  less  than  5  percent.  This 
provision  does  not  apply  if  the 
beginning  stocks  of  soybeans  for  the 
1991/92  marketing  year  are  less  than 
325  million  bushels  or  if  the  estimated 
S/U  for  the  1994  wheat  crop  is  less  than 
34  percent. 

The  current  estimate  of  soybean 
stocks  on  September  1, 1991,  is  329 
million  bushels.  The  estimated  S/U  for 
the  1994/95  wheat  crop  is  24.0  percent 
Thus,  under  ciirrent  supply  and  use 
estimates  for  soybeans  and  wheat,  the 
minimum  5-percent-ARP  provision  is 
not  applicable. 

The  1995  ARP  options  considered  are; 
Option  1.  0-percent  ARP 
Option  2.  5-percent  ARP 
Option  3. 10-percent  ARP 
The  estimated  impacts  of  the  ARP 
options  are  shown  in  this  table. 


Estimated  Impacts  of  1995  ARP  Options 


item 

Option  1 

Option  2 

ARP  (%)  . . . 

0 

5 

10 

Participation  (%)  . . . . . . . . . . . . . . . . . 

86 

85 

83 

Planted  Acres  (Million  acres) . . . . . . 

72.6 

70.8 

68.6 

Production  (Million  bushels) . - . - . . 

2,437 

2,378 

2,303 

Domestic  Use  (Million  bushels)  . . . . . . . 

1,238 

L223 

1^3 

Exports  (Million  bushels) . . . . . . 

1^5 

1,215 

1,205 

Ending  stocks  (Million  bushels)  . . . . . . . . . . 

659 

625 

580 

Season  A\/erage  ProcKicer  Price  (S  /  bushel) . . . 

3.(X) 

3.05 

3.15 

Deficiency  Payments  ($  million)  . . . . . . . . . 

1344 

1.630 

1,339 

Accordingly,  comments  are  requested 
as  to  whether  there  should  be  a  1995 
acreage  reduction  percentage,  and.  if  so, 
whether  it  should  be  0  percent.  5 
percent.  10  percent,  or  some  other 
percentage  within  the  range  of  0  to  15 
percent.  The  final  determination  of  this 
percentage  will  be  set  forth  at  7  CFR 
part  1413. 

List  of  Subjects  in  7  CFR  Part  1413 

Acreage  allotments.  Cotton,  Disaster 
assistance.  Feed  grains.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Rice,  Soil  conservation. 
Wheat 

Accordingly,  it  is  proposed  that  7  CFR 
part  1413  be  amended  as  follows; 


PART  1413— FEED  GRAIN.  RICE. 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON.  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

AuthcM-ity:  7  U.S.C.  1308;  1308a;  1309; 
1441-2;  1444-2;  1444f;  1445b-3a;  1461- 
1469;  15  U.S.C  714b  and  714c 

2.  Section  1413.54(a)(1)  is  revised  to 
read  as  follows; 

§  1413.54  Acreage  reduction  program 
provisions. 

(a)  *  *  * 

(iKi)  1991  wheat,  15  percent; 

(ii)  1992  wheat,  5  percent; 

(iii)  1993  wheat,  0  percent; 

(iv)  1994  wheat,  0  percent; 


(v)  1995  wheat,  if  announced,  shall  be 
within  the  range  of  0  to  15  percent,  as 
determined  and  announced  by  CCC. 

•  *  •  *  *  • 

Signed  at  Washington,  DC  on  April  1. 

1994. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

IFR  Doc.  94-8253  Filed  4-1-94;  3:41  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  93-CE-37-AD] 

Airworthiness  Directives:  Beech 
Aircraft  Corporation  35  Series 
Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking;  Reopening  of  the 
comment  period. 

SUMMARY:  This  document  proposes  to 
provide  additional  time  for  the  public  to 
comment  on  a  proposal  to  supersede 
two  airworthiness  directives  that 
currently  require  the  following  on 
certain  Beech  Aircraft  Corporation 
(Beech)  35  series  airplanes:  Checking 
the  ruddervator  static  balance  and 
adjusting  as  appropriate;  fabricating  and 
installing  airspeed  limitation  placards; 
incorporating  certain  airspeed 
limitations  into  the  airplane  flight 
manual  (AFM);  and  installing  stabilizer 
reinforcements.  Several  comments 
received  on  the  original  notice  of 
proposed  rulemaking  (NPRM)  requested 
additional  time  to  respond  to  the 
proposed  action.  This  proposed  action 
would  incorporate  and  update  the 
procedures  and  applicability  of  both 
AD’s  into  one  document.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  structural  failure  of 
the  V-tail,  which  could  result  in  loss  of 
control  of  the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  June  17, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  93-CE-37- 
AD,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Beech  Aircraft  Corporation,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  die  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Engler,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  facsimile 
(316)  946-4407. 


SUPPLEMENTARY  INFORMATION*. 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-  public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  93-CE-37-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-CE-37-AD,  room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  include 
an  AD  that  would  apply  to  certain 
Beech  35  series  airplanes  was  published 
in  the  Federal  Register  on  October  27, 
1993  (58  FR  57760).  The  action 
proposed  to  supersede  AD  57-18-01 
and  AD  87-20-02  Rl  with  a  new  AD 
that  would  require:  (1)  Checking  the 
ruddervator  static  balance  and  adjusting 
as  appropriate;  (2)  fabricating  and 
installing  airspeed  limitation  placards; 
(3)  incorporating  certain  airspeed 
limitations  into  the  airplane  flight 
manual  (AFM);  and  (4)  installing 
stabilizer  reinforcements.  The  proposed 
actions  would  be  accomplished  in 
accordance  with  the  instructions  to 
either  Beech  Kit  No.  35-4016-3,  35— 


4016-5,  35-4016-7,  or  35-4016-9,  as 
applicable  and  as  specified  in  Beech 
Service  Bulletin  No.  2188,  cUid  the 
applicable  maintenance  manuals. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment. 

Several  commenters  request  an 
extension  of  the  comment  period  in 
order  to  have  additional  time  to  resp  ond 
to  the  actions  presented  in  the  proposal. 
After  careful  consideration,  the  FAA  has 
determined  that  the  comment  period  for 
the  proposal  should  be  reopened  to 
allow  the  public  additional  time  to 
comment  on  the  proposed  actions. 

The  FAA  has  altered  the  proposal  to 
include  additional  information  that  was 
inadvertently  left  out  or  referenced 
incorrectly  when  preparing  the  original 
notice  of  proposed  rulemaldng  (NPRM). 
Before  final  rule  action  is  implemented, 
the  FAA  will  evaluate  all  comments 
received  in  response  to  the  original 
NPRM  as  well  as  this  supplemental 
NPRM. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Beech  35  series 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  supersede  AD  57- 
18-01  and  AD  87-20-02  Rl  with  a  new 
AD  that  would  require:  (1)  Checking  the 
ruddervator  static  balance  and  adjusting 
as  appropriate;  (2)  fabricating  and 
installing  airspeed  limitation  placards; 
(3)  incorporating  certain  airspeed 
limitations  into  the  airplane  flight 
manual  (AFM);  and  (4)  installing 
stabilizer  reinforcements.  The  proposed 
actions  would  be  accomplished  in 
accordance  with  the  instructions  to 
either  Beech  Kit  No.  35—4016-3,  35- 
4016-5,  35-4016-7,  or  35-4016-9,  as 
applicable  and  as  specified  in  Beech 
Service  Bulletin  No.  2188,  and  the 
applicable  maintenance  and  shop 
manuals. 

The  FAA  estimates  that 
approximately  10,200  airplanes  in  the 
U.S.  registry  would  be  affected  by  the 
proposed  AD,  that  it  would  take 
approximately  40  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $500  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $27,540,000.  AD  57-18— 
01  and  AD  87-20-02  Rl,  which  both 
would  be  superseded  by  the  proposed 
action,  currently  require  the  same 
actions  as  are  proposed.  This  proposed 
action  incorporates  and  updates  the 
procedures  of  both  the  current  AD’s  into 
one  document.  With  this  in  mind,  the 
proposed  action  would  not  provide  any 
additional  cost  impact  upon  U.S. 
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operators  than  that  which  is  already 
required. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  oS  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

2.  Section  39.13  is  amended  by 
removing  both  AD  57-18-01, 
Amendment  39-1759,  and  AD  87-20-02 
Rl,  Amendment  39-5944,  and  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Beedi  Aircraft  Corporation:  Docket  No.  93- 
CE-37-AD.  Supersedes  AD  57-16-01, 
Amendment  39-1759,  and  AD  87-20-02 
Rl,  Amendment  39-5944. 

Applicability:  1.  Models  35,  35R,  A35,  B35, 
C35,  D35,  E35,  F35,  G35,  H35,  J35,  K35,  M35, 
N35,  and  P35  airplanes  (all  serial  numbers), 
certificated  in  any  category, 

2.  Models  S35,  V35,  V35A,  and  V35B 
airplanes  (all  serial  numbers),  certificated  in 


any  category,  that  do  not  have  the  straight  tail 
conversion  modification  incorporated  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA2149CE;  and 

3.  Model  Super  V  airplanes  (all  serial 
numbers),  certificated  in  any  category. 

Compliance:  Required  initially  within  the 
next  100  hours  time-in-service  (TIS)  after  the 
effective  date  of  this  AD,  unless  already 
accomplished,  and  thereafter  as  indicated  in 
the  body  of  this  AD. 

To  prevent  structural  failure  of  the  V-tail, 
which  could  result  in  loss  of  control  of  the 
airplane,  accomplish  the  following: 

Note  1:  Any  of  the  actions  specified  by  this 
AD  may  have  already  been  accomplished  in 
accordance  with  either  AD  57-18-^1  and  AD 
87-20-02  Rl,  which  are  superseded  by  this 
AD.  The  intent  of  this  AD  is  to  clarify, 
update,  and  incorporate  the  actions  of  those 
AD’s  into  one  AD  while  maintaining  the 
repetitive  inspections  schedules  already 
established  by  the  superseded  AD's. 

Note  2:  The  paragraph  structure  of  this  AD 
is  as  follows: 

Level  1:  (a),  (b),  (c),  etc. 

Level  2:  (1).  (2),  (3),  etc. 

Level  3;  (i),  (ii),  (iii),  etc. 

Level  2  and  Level  3  structures  are 
designations  of  the  Level  1  paragraph  they 
immediately  follow. 

(a)  For  all  airplane  models,  balance  the 
elevator/rudder  (ruddervator)  control 
surfaces  in  accordance  with  Section  3  of 
Beech  Shop  Manual  35-590096B;  and  verify 
that  the  niddervators  are  within  the 
manufacturers  specified  limits  as  specified  in 
the  applicable  shop  or  maintenance  manual. 

(1)  If  any  ruddervator  is  found  outside  of 
the  specified  limits,  prior  to  further  flight, 
obtain  manufacturer’s  modification 
instructions  by  contacting  the  Wichita 
Aircraft  Certification  Office  (ACO)  at  the 
address  specified  in  paragraph  (k)  of  this  AD, 
and  modify  the  ruddervator  in  accordance 
with  these  instructions. 

(2)  Repeat  these  requirements  any  time  the 
ruddervator  is  repair^  or  painted. 

(b)  For  all  airplane  models,  visually  inspect 
the  fiiselage  bulkheads  at  Fuselage  Station 
(FS)  256.9  and  FS  272  for  damage  (cracks, 
distortion,  loose  rivets,  etc.).  Visually  inspect 
the  fuselage  skin  around  the  bulkhead  for 
damage  (wrinkles  or  cracks).  Prior  to  further 
flight,  repair  or  replace  any  damaged  parts. 
Repeat  this  inspection  at  each  100-hour  TIS 
interval  thereafter. 

(c)  For  all  Model  Super  V  airplanes,  check 
the  static  balance  of  the  ruddervator  in 
accordance  with  Beech  Shop  Manual  35- 
590096A,  Section  3,  pages  12A,  12B,  and  13. 
Repeat  this  check  anytime  the  ruddervator  is 
removed  or  repainted.  Prior  to  further  flight, 
make  applicable  corrections  if  any  of  the 
following  is  not  achieved: 

(1)  With  the  root  weight  removed  and  a  tip 
weight  attached,  static  balance  of  19.80  (plus 
or  minus  1.00)  inch-pounds  tail  heavy;  and 

(2)  With  the  root  weight  added  to  the 
condition  specified  in  paragraph  (c)(1)  of  this 
AD,  static  balance  of  7.00  (plus  or  minus 
1.00)  inch-pounds  tail  heavy. 

(d)  For  Models  35.  35R.  A35,  B35,  C35. 
D35,  E35,  F35,  and  G35  airplanes, 
accomplish  the  following: 

(1)  Fabricate  a  placard  (utilizing  letters  of 
at  least  .10-inch  minimum  height)  with  the 


words  “Never  exceed  speed,  Vne,  144  MPH 
(125  knots)  LAS;  Maximum  structural 
cruising  speed,  Vno,  135  MPH  (117  knots) 

IAS;  Maneuvering  speed,  VA,  127  MPH  (110 
knots)  IAS.”  Install  this  placard  on  the 
airplane  instrument  panel  next  to  the 
airspeed  indicator  within  the  pilot’s  clear 
view. 

(2)  Mark  the  outside  surface  of  the  airspeed 
indicator  with  lines  of  approximately  Vie- 
inch  by  Via-inch  as  follows: 

(i)  Red  line  at  144  MPH  (125  knots); 

(ii)  Yellow  line  at  135  MPH  (117  knots); 
and 

(iii)  A  white  slippage  mark  between  the 
airspeed  indicator  glass  and  case  to  visually 
verify  glass  has  not  rotated. 

(3)  Place  a  copy  of  this  AD  in  the  Pilot's 
Operating  Handbook  (POH)  and  FAA- 
approved  Airplane  Flight  Manual  (AFM). 

(e)  For  Models  H35,  J35,  K35,  M35,  N35, 
P35,  S35,  V35,  V35A,  and  V35B,  accomplish 
the  following: 

(1)  Fabricate  a  placard  (utilizing  letters  of 
at  least  .10-inch  minimum  height)  with  the 
words  “Never  exceed  speed,  Vne,  197  MPH 
(171  knots)  IAS;  Maximum  structural 
cruising  speed,  Vno,  177  MPH  (154  knots) 
LAS;  Maneuvering  speed,  VA,  132  MPH  (115 
knots)  IAS.”  Lnst^  this  placard  on  the 
airplane  instrument  panel  next  to  the 
airspeed  indicator  within  the  pilot’s  clear 
view. 

(2)  Mark  the  outside  siurface  of  the  airspeed 
indicator  with  lines  of  approximately  Vie- 
inch  by  Vie-inch  as  follows: 

(i)  Ri^  line  at  197  MPH  (171  knots); 

(ii)  Yellow  line  at  177  MPH  (154  knots); 
and 

(iii)  A  white  slippage  mark  between  the 
airspeed  indicator  glass  and  case  to  visually 
verify  glass  has  not  rotated. 

(3)  Place  a  copy  of  this  AD  in  the  Pilot’s 
Operating  Handbook  (POH)  and  FAA- 
approved  Airplane  Flight  Manual  (AFM). 

(f)  For  all  applicable  model  airplanes, 
fabricate  a  placard  (utilizing  letters  of  at  least 
.10-inch  minimum  height)  with  the  words 
“Normal  Category  Operation  Only”  and 
install  this  placard  on  the  instrument  panel 
within  the  pilot’s  clear  view  over  the  existing 
"Utility  Category”  placard. 

(g)  For  Models  C35.  D35,  E35.  F35.  G35, 
H35,  J35,  K35,  M35,  N35,  S35.  V35,  V35A, 
and  V35B  airplanes,  accomplish  the 
following: 

(1)  Visually  inspect  the  empennage,  aft 
fuselage,  and  ruddervator  control  system  for 
damage  in  accordance  with  the  applicable 
Beech  kits  specified  in  Beech  Service 
Bulletin  (SB)  Na  2188.  Prior  to  further  flight, 
accomplish  the  following  in  accordance  with 
these  instructions: 

(1)  Replace  at  repair  any  damaged  parts: 
and 

(ii)  Set  the  elevator  controls,  rudder  and 
tab  system  controls,  cable  tensions,  and 
rigging. 

(2)  Remove  all  external  stabilizer 
reinforcements  installed  during 
incorporation  of  either  Supplemental  Type 
Certificate  (STC)  SA845GL,  STC  SA846GL, 
STC  SA1650CE,  STC  SA2286NSl  or  STC 
SA2287NM.  Seal  or  fill  any  residual  holes 
with  appropriate  size  rivets. 
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(i)  The  internal  stub  spar  incorporated 
through  SA1649CE  and  SA1650CE  may  be 
retained. 

(ii)  The  external  angles  incorporated 
through  STC  SA1649CE  may  also  be  retained 
by  properly  trimming  the  leading  edge 
section  to  pennit  installing  the  stabilizer 
reinforcement  referenced  in  paragraph  (g)(3) 
of  this  AD. 

(3)  Install  stabilizer  reinforcements  in 
accordance  with  the  instructions  to  either 
Beech  Kit  No.  35-4016-3,  35-4016-5,  35- 
4016-7,  or  39-4016-9,  as  applicable  and 
specified  in  Beech  SB  No.  2188.  Set  the 
elevator  nose  down  trim  in  accordance  with 
the  instructions  to  either  Beech  Kit  No.  35- 
4016-3,  35-4016-5,  35-^016-7,  or  35-4016- 
9,  as  applicable  and  speciHed  in  Beech  SB 
No.  2188,  and  replace  ruddervator  tab  control 
cables  with  larger  diameter  cables  in 
accordance  with  the  service  information. 

(h)  Ensure  correct  accuracy  of  the  airplane 
basic  empty  weight  and  balance  information 
by  accomplishing  one  of  the  three  methods 
presented  in  Figures  1,  2a  through  2c,  and  3 
of  this  AD.  Prior  to  further  flight,  correct  any 
discrepancies  in  accordance  with  the 
applicable  maintenance  manual. 

Figure  1— Weight  and  Balance  Information 
Accuracy  Method  No.  1 

A.  Review  existing  weight  and  balance 
documentation  to  assure  completeness  and 
accuracy  of  the  documentation  from  the  most 
recent  FAA-approved  weighing  or  from 
factory  delivery  to  date  of  compliance  with 
this  AD. 

B.  Compare  the  actual  configuration  of  the 
airplane  to  the  configuration  described  in  the 
weight  and  balance  documentation;  and 

C  If  equipment  additions  or  deletions  are 
not  reflected  in  the  documentation  or  if 
modifications  affecting  the  location  of  the 
center  of  gravity  (e.g.,  paint  or  structural 
repairs)  are  not  documented,  determine  the 
accuracy  of  the  airplane  weight  and  balance 
data  in  accordance  with  Method  No.  2. 

♦ 

Figure  2 — Weight  and  Balance  Informadon 
Accuracy  Method  No.  2 

A.  Assemble  the  following  equipment: 

1.  One  certified  platform  scale  having  a 
range  of  750  to  1,000  pounds  that  is  capable 
of  supporting  the  nose  wheel  without 
contacting  the  rest  of  the  airplane; 

2.  One  scale  ramp  of  suffrcient  incline  to 
allow  rolling  the  wheel  onto  the  scale;  and 

3.  One  gear  strut  inflation  system  capable 
of  inflating  the  gear  struts  to  ^11  extension. 

B.  Procedure 

1.  Prepare  the  airplane  for  weighing  in 
accordance  with  the  Weighing  Instructions  in 
the  Weight  and  Balance  Section  of  the  Pilot’s 
Operating  Handbook/ Airplane  Flight  Manual 
(POH/AFM). 

2.  Ensure  that  the  scale  and  airplane  are  on 
a  level  hangar  floor  and  the  airplane  is 
shielded  fr^om  any  wind. 

3.  Inflate  the  main  landing  gear  struts  to 
the  maximum  extension  and  completely 
deflate  the  nose  strut.  Inflate  the  tires  to 
correct  tire  pressure  as  listed  in  the 
applicable  maintenance  or  shop  manual 

Note:  Extreme  caution  should  be  used 
when  deflating  the  nose  strut  because  the 
airplane  could  drop  suddenly. 


4.  Adjust  the  height  of  the  scale  platform 
to  12  inches  above  the  hangar  floor. 

5.  Position  the  nose  wheel  onto  the  scale 
and  ensure  that  the  remainder  of  the  airplane 
does  not  contact  the  scale.  Verify  the  proper 
wheel  weight.  Set  the  parking  brake  and 
chock  the  main  wheels. 

6.  Record  the  net  weight  registered  on  the 
scale. 

7.  Remove  the  nose  wheel  from  the  scale. 

8.  Adjust  the  gear  struts  to  the  proper 
extension  lengths  in  accordance  with  the 
applicable  maintenance  or  shop  manual. 

9.  Subtract  the  following  unusable  (less 
undrainable)  fuel  from  the  current  airplane 
Basic  Empty  Weight,  CG,  and  Moment: 


Category 

Weight 

(lbs) 

(in.) 

Arm 

(in-lbs) 

Mo¬ 

ment 

All  Airplanes . 

34.5 

79.1 

2,730 

Airplanes  with 
10-gallons 
wing  auxiliary 
tanks . 

5 

94 

470 

Airplanes  with 
20-galion  aux- 1 
iliary  fuselage 
tanks . 

_ 

133 

399 

10.  Multiply  the  net  weight  obtained  in 
paragraph  6.  by  83.25  to  obtain  moment. 

11.  Divide  the  weight  obtained  in 
paragraph  9.  into  the  moment  obtained  in 
paragraph  10.  to  determine  a  value  for  X. 

12.  Circulate  a  value  of  CXI  from: 
CXJ=92.5-1.01X. 

13.  Subtract  the  CG  obtained  in  paragraph 
12.  from  the  CXI  obtained  in  paragraph  9. 

D.  Results 

1.  If  the  results  of  paragraph  C  13., 
indicate  that  the  difference  in  CG  is  equal  to 
or  less  than  .5  inches,  then  continue  to  use 
the  basic  empty  airplane  weight  and  CXI  data 
listed  in  the  existing  airplane  records  as  the 
basis  for  computing  the  weight  and  CXi  for 
the  loaded  airplane  while  using  the  criteria 
specified  in  the  POH/AFM,  Weight  and 
Balance  Section. 

2.  If  the  results  of  paragraph  C.  13,  indicate 
that  the  difference  in  CX^  is  more  than  .5 
inches,  then  determine  the  basic  weight  and 
CXI  of  the  airplane  using  Method  No.  3. 

Example  of  Above — ^The  following  presents 
a  sample  calculation  of  the  information 
specifred  in  Method  2: 

Basic  Empty  Weight=2,064.5  lbs. 

Arm=78.3  in. 

Moment=161,650  in.-lbs. 

Paragraph  C.  6:  Nose  Wheel  Weight — 341  lbs 
Paragraph  C  9: 


Weight 

(lbs) 

Arm  (in) 

Moment  (in-lbs) 

2064.5 

78.3 

161,650 

-34.5 

79.1 

-2,730 

2030.0 

(*) 

158,920 

*  Arm=(18920)=78.29  (2030.) 

Paragraph  QlO.:  Moment=(341  lbs)  x  (83. 25 
in)=28,388  in-lbs. 

Paragraph  Cll.:  x=(23,388  in-ibs)=13.98  in. 
(2030.0  lbs) 


Paragraph  C12.:  CX;=92.50 
in.-(1.01)x(13.98)=78.38  in. 

Paragraph  Ql3.: 

Difference=(78.29)  -  (78.38)=  -  .09  in. 

Airplane  is  within  plus/minus  0.5 
tolerance,  therefore  paragraph  D.I.,  applies. 

Figure  3 — Weight  and  Balance  Information 
Accuracy  Method  No.  3 

Determine  the  basic  empty  weight  and  CX^ 
of  the  empty  airplane  using  the  Weighing 
Instructions  in  the  Weight  and  Balance 
Section  of  the  POH/AFM.  Record  the  results 
in  the  airplane  records,  and  use  these  new 
values  as  the  basis  for  computing  the  weight 
and  CXj  information  as  specified  in  the  POH/ 
AFM,  Weight  and  Balances  Section. 

(i)  Upon  completion  of  the  requirements  of 
paragraph  (h)  of  this  AD,  remove  the  placards 
required  by  paragraphs  (d),  (e),  and  (f)  of  this 
AD  (including  all  sub-paragraphs),  as 
applicable,  and  observe  the  original  limits. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  airplane  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(k)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  AGO, 

FAA,  1801  Airport  Road.  Room  100,  Wichita. 
Kansas  67209.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  send  it  to  the  Manager, 

Wichita  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  AGO. 

(l)  Service  information  that  applies  to  this 
AD  may  be  obtained  from  the  Beech  Aircraft 
Gorporation,  P.O.  Box  85,  Wichita.  Kansas 
67201-0085.  This  information  may  also  be 
inspected  at  the  FAA,  Gentral  Region.  Office 
of  the  Assistant  Ghief  Gounsel,  Room  1558, 
601  E.  12th  Street.  Kansas  Gity,  Missouri. 

(m)  This  amendment  supersedes  AD  57— 
18-01,  Amendment  39-1759,  and  AD  87-20- 
02  Rl,  Amendment  39-5944. 

Issued  in  Kansas  Gity,  Missouri,  on  March 
31, 1994. 

John  R.  Colomy, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  94-8172  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  4910-13-U 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-4] 

Proposed  Modification  of  Ciass  E 
Airspace;  Freeport,  IL 

agency:  Federal  Aviation 
Administration  (FAA),  IX)T. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  Class  E  airspace  near 
Freeport,  IL,  to  accommodate  a  new 


16154 


Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Proposed  Rules 


Nondirectional  Beacon  (NDB)  Runway 
06  Standard  Instrument  Approach 
Procedure  (SIAP)  and  a  new  Localizer 
(LOG)  Runway  24  SIAP  to  Albertus 
Airport,  Freeport,  IL.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  The  intended  affect  of  this 
proposal  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions.  The  area  would  be 
depicted  on  aeronautical  charts  to 
provide  a  reference  for  pilots  operating 
in  the  area. 

DATES:  Comments  must  be  received  on 
or  before  May  12, 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal  . 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  AGL-7,  Rules 
Docket  No.  94-AGL-4,  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  System  Management 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Frink,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
“Comments  to  Airspace  Docket  No.  94- 


AGL— 4.”  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Class  E  airspace  near 
Freeport,  IL,  to  accommodate  a  new 
NDB  Runway  06  SLAP  and  a  new  LOC 
Runway  24  SLAP  to  Albertus  Airport, 
Freeport,  IL.  This  modification  would 
increase  the  Class  E  airspace  area  radius 
from  6.4  miles  to  6.5  miles.  Controlled 
airspace  extending  from  700  to  1200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  intended 
affect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instriunent 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions.  The  area 
would  be  depicted  on  aeronautical 
charts  to  provide  a  reference  for  pilots 
operating  in  the  area. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298:  July  6, 1993).  The 
Class  E  airspace  designation  listed  in 


this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  emd 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979);  and 

(3)  Does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  wrill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

AGL  IL  E5  Freeport,  IL  [Revised] 

Freeport,  Albertus  Airport,  IL 
(lat.  42‘’14'48"N.,  long.  89“34'55'W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Albertus  Airport. 
***** 

Issued  in  Des  Plaines,  Illinois  on  February 
22, 1994. 

John  P.  Cuprisin, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  94-8198  Filed  4-5-94;  8:45  ami 
BILLING  CODE  4S10-13-M 


PART  71— [AMENDED] 
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14CFRPart71 

[Airspace  Docket  No.  94-AGL-2] 

Proposed  Class  E  Airspace 
Establishment;  Savanna,  IL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTiON:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  near  Savanna, 
IL,  to  accommodate  a  new  Very  High 
Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME-A)  instrument  approach 
procedure  to  Tri-Township  Airport, 
Savanna,  IL.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  affect  of  this  proposal  is 
to  provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  aeronautical  charts  to  provide  a 
reference  for  pilots  operating  in  the  area. 
DATES:  Comments  must  be  received  on 
or  before  May  12, 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  94-AGL-2,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  System  Mfmagement 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Frink,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  Ae  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 


environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  94- 
AGL-2.”  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  ccunmunications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Coimsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  near  Savanna, 
IL,  to  accommodate  a  new  VOR/DME- 
A  instrument  approach  procedure  to 
Tri-Township  Airport,  Ivanna,  IL. 
Controlled  airspace  extending  from  700 
to  1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  aeronautical  charts  to  provide  a 
reference  for  pilots  operating  in  the  area. 


The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298:  July  6, 1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “signifi,cant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
..significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app..  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR.  1950- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

AGL  IL  E5  Savanna,  IL  (New] 

Savanna,  Tri-Township  Airport,  IL 

(lat.  42''02'48''N.,  long.  90°06'34"W.) 
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That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4  mile 
radius  of  the  Tri-Township  Airport. 

***** 

Issued  in  Des  Plaines,  Illinois  on  February 
22, 1994. 

John  P.  Cuprisin, 

Manager.  Air  Traffic  Division. 

(FR  Doc.  94-8197  Filed  4-5^94;  8:45  am) 
BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  764  and  942 

Receipt  of  a  Petition  to  Designate 
Lands  Unsuitable  for  Mining  and  To 
Prepare  a  Petition  Evaluation 
Document  and  Environmental  Impact 
Statement 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
combined  petition  evaluation 
document/environmental  impact 
statement,  and  notice  of  scoping 
meeting  and  scoping  comment  period 
for  the  petition. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
intends  to  prepare  a  combined  petition 
evaluation  document/environmental 
impact  statement  (PED/EIS)  for  the 
decision  on  a  petition  to  designate 
certain  lands  within  the  Little  Yellow 
Creek  (Fern  Lake)  watershed  in 
Claiborne  Coimty,  Tennessee,  as 
imsuitable  for  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  section  522  of  the  Surface  Mining 
Control  and  Reclamation  Act  (SMCRA) 
of  1977.  OSM  has  identified  four 
alternatives  that  the  combined  PED/EIS 
would  evaluate  as  described  in  the 
supplementary  information  of  this 
notice.  OSM  requests  that  other  agencies 
and  the  public  submit  written 
comments  or  statements  on  the  need  for 
an  EIS  on  the  petition  and  the  scope  of 
the  issues  which  should  be  analyzed  in 
the  combined  document. 

DATES:  Written  comments  must  be 
received  by  5  p.m.  (EDT),  May  18,  1994. 
Oral  comments  may  be  presented  at  the 
scoping  meeting  to  be  held  at  the 
Middlesboro  City  Hall  at  7  p.m.  (EDT) 
on  April  18, 1994. 

ADDRESSES:  Written  comments  must  be 
mailed  or  hand  delivered  to  the  Office 
of  Surface  Mining,  Branch  of  Technical 
Assistance,  Attn:  Willis  Gainer,  530  Gay 
Street,  SW.,  suite  500,  Knoxville, 


Tennessee  37902.  Copies  of  the  petition 
are  available  upon  request  from  the 
Office  of  Surface  Mining  at  the  given 
address.  The  public  record  on  the 
petition  is  available  for  review  during 
normal  working  hours  (8:30  a.m.  to  4:40 
p.m.)  at  the  OSM  office  listed.  Public 
hearing:  Middlesboro  City  Hall, 

Kentucky. 

FOR  FURTHER  INFORMATION  CONTACT: 

Willis  L.  Gainer,  at  the  OSM  office  listed 
(see  ADDRESSES]  (telephone:  615-545- 
4065). 

SUPPLEMENTARY  INFORMATION:  On 
Februeuy  14, 1994,  the  City  of 
Middlesborough,  Kentucky  and  the 
National  Parks  and  Conservation 
Association  petitioned  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSM)  of  the  United  States 
Department  of  the  Interior,  to  designate 
an  area  located  in  the  Little  Yellow 
Creek  (Fern  Lake)  watershed  in 
Claiborne  County,  Tennessee,  as 
unsuitable  for  surface  coal  mining 
operations  pursuant  to  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (Pub.  L.  95-87).  The  petition  was 
amended  on  February  22, 1994,  and 
deemed  administratively  complete  and 
accepted  for  processing  on  March  15, 
1994.  A  subsequent  amendment  with 
exhibits  was  received  on  March  16, 

1994.  The  petition  as  accepted  is  a  26 
page  document  with  100  pages  of 
exhibits  and  an  amendment.  An 
additional  18  pages  were  received  as 
part  of  a  second  amendment  after  the 
determination  of  completeness.  The 
Federal  Program  for  Tennessee,  as 
administer^  by  OSM,  applies  to  all 
surface  coal  mining  operations  in 
Tennessee  including  the  processing  of 
lands  unsuitable  for  mining  petitions 
(49  FR  38874,  October  1, 1984). 

The  petition  area  occupies 
approximately  3,780  acres  of  the  Little 
Yellow  Creek  watershed  in  Claiborne 
County,  from  the  headwaters  to  the 
Tennessee  State  line  and  includes 
portions  of  Fern  Lake.  The  petition 
boimdary  runs  essentially  from  the 
Tennessee  State  line  at  Kentucky  Comer 
on  Cumberland  Mountain  in  a 
southwest  direction  along  the  crest  of 
Cumberland  Moimtciin  to  a  point  at  the 
watershed  divide  between  Tackett  Creek 
and  Little  Yellow  Creek.  The  petition 
boundary  then  crosses  from  Cumberland 
Mountain  to  the  crest  of  Mingo 
Mountain  across  this  watershed  divide 
and  proceeds  in  a  northeasterly 
direction  until  it  intercepts  the 
Kentucky/Tennessee  State  line.  The 
boundary  follows  the  State  line  to  the 
east  back  to  Kentucky  Comer. 

The  major  allegations  of  the  petition 
can  be  summarized  as  follows: 


1.  Surface  coal  mining  operations  will 
affect  fragile  lands  in  which  the  surface  coal 
mining  operations  could  result  in  significant 
damage  to  important  scientific  or  aesthetic 
values  or  natural  systems. 

2.  Surface  coal  mining  operations  will 
affect  land  in  which  the  surface  coal  mining 
operations  could  result  in  a  substantial  loss 
or  reduction  in  the  long-range  availability  of 
water  supplies. 

3.  Surface  coal  mining  operations  would  be 
incompatible  with  local  land  use  plans  of  the 
Cumberland  Gap  National  Historical  Park. 

4.  Surface  coal  mining  operations  will 
affect  natural  hazard  lands  in  which  the 
surface  coal  mining  could  increase  flooding 
potential  in  an  already  flood-prone  area. 

OSM  has  identified  four  possible 
alternatives  that  the  combined  PED/EIS 
would  evaluate: 

Alternative  1 — Designate  the  entire  petition 
area  as  unsuitable  for  surface  coal  mining 
operations. 

Alternative  2 — Not  designate  any  of  the 
area  as  unsuitable  for  surface  coal  mining 
operations. 

Alternative  3 — Designate  parts  of  the 
petition  area  as  unsuitable  for  all  surface  coal 
mining  operations: 

A.  Designate  as  unsuitable  for  all  or  certain 
types  of  surface  coal  mining  operations, 
including  the  designation  of  selected 
reserves,  those  parts  of  the  petition  area  in 
which  such  operations  would  affect  fragile 
lands  and  result  in  significant  damage  to 
important  aesthetic  values  and  natural 
systems. 

B.  Designate  as  unsuitable  for  all  or  certain 
types  of  surface  coal  mining  operations, 
including  the  designation  of  selected 
reserves,  those  parts  of  the  petition  area  in 
which  such  operations  would  result  in  a 
substantial  loss  or  a  reduction  of  long-range 
productivity  of  water  supply. 

C.  Designate  as  unsuitable  for  all  or  certain 
types  of  surface  coal  mining  operations, 
including  the  designation  of  selected 
reserves,  those  parts  of  the  petition  area  in 
which  such  operations  would  be 
incompatible  with  existing  local  land  use 
plans  and  programs. 

D.  Designate  as  unsuitable  for  all  or  certain 
types  of  surface  coal  mining  operations, 
including  the  designation  of  selected 
reserves,  those  parts  of  the  petition  area  in 
which  such  operations  would  affect  natural 
hazard  lands. 

Alternative  4 — Designate  the  entire  petition 
area  as  unsuitable  for  surface  coal  mining  but 
allow  underground  mining  with  or  without 
certain  restrictions. 

A  scoping  comment  period  is 
intended  to  raise  the  relevant  issues  to 
be  addressed  by  the  combined 
document.  OSM  seeks  public  comments 
in  relation  to  the  scope  of  issues  to  be 
addressed  by  the  impact  evaluation, 
including  impacts  and  alternatives  that 
should  be  addressed.  Written  comments 
should  be  specific  and  confined  to 
issues  pertinent  to  the  petition.  The 
public  comments  received  during  the 
scoping  period  will  assist  OSM  in 
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making  decisions  on  the  petition 
evaluation  and  in  preparing  the  PED/ 
EIS.  OSM  believes  that  the  proposed' 
action  is  a  major  Federal  action  that  may 
significantly  affect  the  quality  of  the 
human  environment  and  may  require 
the  preparation  of  an  EIS.  OSM 
additionally  gives  notice  here  that 
should  information  or  analyses  sho\v 
that  the  proposed  action  does  not 
require  an  EIS,  it  will  terminate  the 
environmental  impact  statement  process 
through  an  appropriate  notice  in  the 
Federal  Register,  prepare  an 
environmental  assessment,  and 
continue  processing  of  the  petition 
under  30  CFR  part  764  and  942. 

Dated;  March  30, 1994. 

Brent  Wahlquist, 

Assistant  Director,  Reclamation  and 
Reguia  tory  Policy. 

[FR  Doc.  94-8158  Filed  4-5-94;  8:45  am) 
BILLING  CODE  4310-0S-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  91 

RIN  079(F-AF64 

Revitalizing  Base  Closure 
Communities — Base  Closure 
Community  Assistance 

AGENCY:  Department  of  Defense,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  proposed  rule  publishes 
for  comment  the  guidance  required  by 
section  2908  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994. 
Section  2908  of  the  Act  provides 
authority  for  the  Secretary  of  Defense  to 
transfer  real  property  or  facilities 
available  as  a  result  of  a  base  closure,  to 
persons  paying  the  cost  of 
environmental  restoration  activities  on 
the  property. 

DATES:  Comments  must  be  received  by 
July  5, 1994. 

ADDRESSES:  Comments  must  be 
forwarded  to  the  Office  of  the  Assistant 
Secretary  of  Defense  for  Economic 
Security,  room  3D854,  The  Pentagon, 
Washington,  DC  20301. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Kleiman  or  Frank  Savat, 
telephone  (703)  614-5356. 
SUPPLEMENTARY  INFORMATION:  In  many 
cases  the  most  difficult  obstacle  to 
getting  property  into  productive  reuse 
after  a  base  closes  is  environmental 
restoration,  because  the  Department  of 
Defense  cannot  convey  title  to  property 
until  this  is  accomplished.  The  potential 
exists  that  persons  who  are  interested  in 


developing  the  property  could  clean  it 
more  quickly  and  efficiently  than  the 
govermnent.  This  section  provides  a 
proposed  rule  which  in  its  final  form 
would  allow  the  Department  to  transfer 
a  property  for  the  cost  of  cleanup  to 
persons  who  agree  to  perform  the 
environmental  restoration.  If  the 
estimated  value  of  the  base  exceeds  the 
cost  of  cleanup,  the  buyer  shall  make  up 
the  difference.  The  Department  of 
Defense  and  the  Environmental 
Protection  Agency  will  continue  to 
consult  regarding  the  implementation  of 
Public  Law  103-160,  section  2908. 

List  of  Subjects  in  32  CFR  Part  91 

Community  development. 
Environmental  protection.  Government 
employees,  Homeless  Military 
personnel,  Surplus  Government 
property. 

Accordingly,  32  CFR  part  91  is 
proposed  to  be  amended  to  read  as 
follows: 

PART  91— [AMENDED] 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  2687  note. 

2.  Section  91.7  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (j) 
to  read  as  follows: 

§91.7  Procedures. 
***** 

(j)  Transfer  of  real  property  or 
facilities  to  persons  paying  the  cost  of 
environmental  restoration  activities  on 
the  property. 

(1)  In  many  cases  the  most  difficult 
obstacle  to  getting  property  into 
productive  reuse  is  environmental 
restoration,  because  the  Department  of 
Defense  cannot  convey  title  to  property 
until  this  is  accomplished.  The  potential 
exists  that  persons  who  are  interested  in 
developing  the  property  could  clean  it 
more  quickly  and  efficiently  than  the 
government.  This  section  proposes 
instructions  to  implement  a  new 
authority  which  allows  the  Department 
of  Defense  to  transfer  a  property  for  the 
cost  of  cleanup  to  persons  who  agree  to 
perform  the  environmental  restoration. 

If  the  estimated  value  of  the  base 
exceeds  the  cost  of  cleanup,  the  buyer 
shall  make  up  the  difference. 

(2)  Section  2908  of  Title  XXIX  of 
Public  Law  103-160  authorizes  the 
Secretary  of  Defense,  at  any  time  before 
December  1, 1998,  to  enter  into 
agreements  to  transfer  by  deed,  real 
property  or  facilities  at  closing 
installations  to  a  person  who  agrees  to 
perform  all  required  environmental 
cleanup,  waste  management,  and 
environmental  compliance  activities. 


(3)  The  authority  may  be  exercised  in 
the  following  manner: 

(i)  An  agreement  to  transfer  may  be 
executed  with  any  person,  provided  that 
person  can  demonstrate  to  the 
satisfaction  of  the  Secretary  concerned 
the  ability  to  adequately  perform  all , 
required  environmental  clean-up,  waste 
management  and  environmental 
compliance  activities. 

(iij  The  property  and  facilities  subject 
to  the  agreement  must  be  located  in  an 
installation  closed  or  to  be  closed  under 
a  base  closure  law,  as  defined  in 
paragraph  (c)(1)  of  this  section  and  at 
the  time  the  agreement  is  executed  must 
be  available  exclusively  for  the  use,  or 
expression  of  an  interest  in  use,  of  a 
local  redevelopment  authority  under 
Public  Law  103-160,  section  2905.  The 
reuse  contemplated  in  the  agreement 
must  be  consistent  with  the  applicable 
local  redevelopment  plan. 

(iii)  The  Agreement  may  be  in  any 
form  and  transfer  any  interest  allowable 
under  the  law  of  the  State  in  which  the 
property  or  facility  is  located  provided, 
however: 

(A)  The  Agreement  may  not  serve  to 
transfer  title  by  deed  in  violation  of 
Section  120(h)  of  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  (CERCLA)  (42  U.S.C. 
9620(h)). 

(B)  The  Agreement  must  contain  a 
stipulation  that  all  environmental 
restoration,  waste  management  and 
environmental  compliance  activities 
required  under  Federal  and  State  laws, 
administrative  decisions,  agreements 
(including  schedules  and  milestones), 
and  regulatory  agency  concurrences, 
including  those  that  become  effective  at 
any  time  during  the  existence  of  the 
Agreement,  shall  be  met  by  the  person 
with  whom  the  Agreement  is  to  be 
executed.  The  environmental  restoration 
for  the  Agreement  must  include 
activities  associated  with  cleanup  of 
petroleum  and  its  derivatives. 

(C)  The  Agreement  shall  contain  any 
item  or  condition  that  the  Secretary  of 
the  Military  Department  concerned 
considers  appropriate  to  protect  the 
interests  of  the  United  States.  Such 
terms  or  conditions  may  include,  but  are 
not  limited  to,  providing  continued 
access  to  the  property  and  facilities  by 
the  U.S.  and  State  and  local  regulatory 
agencies:  limitations  upon  the  use  to 
which  the  property  may  be  put;  and, 
provisions  requiring  a  bond  or  other 
form  of  financial  assurance. 

(D)  The  Agreement  must  contain  a 
description  of  the  information  disclosed 
to  the  person  to  whom  the  property  or 
facilities  will  be  transferred  on  the 
environmental  restoration,  waste 
management  and  environmental 
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compliance  requirements' and  activities 
relevant  to  the  property  or  facilities. 

This  description  shall  include  any 
specific  information  required  by  the 
notice  requirements  of  Section  120(h)(1) 
of  CERCLA  (42  U.S.C.  9620(h)). 

(E)  The  Agreement  should  disclose  to 
the  person  to  whom  the  property  or 
facilities  will  be  transferred  that  the  U.S. 
will  not  indemnify,  hold  harmless  or 
defend  that  person  pursuant  to  Public 
Law  102-484,  section  330,  as  amended 
by  Public  Law  103-160,  section  1002. 

(F)  The  Agreement  may  provide  for  a 
transfer  to  occ\ir  at  any  point  after  all 
remedial  action  necessary  to  protect 
human  health  and  the  environment  has 
been  ctmstructed  and  installed  by  the 
person  and  the  remedy  has  been 
demonstrated  to  the  Military 
Department  concerned  and  EPA  to  be 
operating  properly  and  successfully. 

(iv)  The  consideration  for  the 
Agreement  must  equal  the  estimated  fair 
market  value  of  the  property  or  facilities 
to  be  transferred,  as  determined  by  the 
Secretary  of  the  Military  Department 
concerned.  The  consideration  may  be  in 
the  form  of  the  expected  costs  of  all 
environmental  restoration,  waste 
management,  and  envirorunental 
compliance  activities  to  be  paid  by  the 
recipient  of  the  property  or  facilities.  If 
such  expected  costs  are  lower  than  the 
estimate  fair  market  value  of  the 
property  or  facilities,  the  Secretary 
concerned  shall  obtain  the  difference  in 
other  consideration  satisfactory  to  the 
Secretary  concerned. 

(v)  Before  executing  any  Agreement 
authorized  by  Public  Law  103-160, 
section  2908  the  Secretary  concerned 
must: 

(A)  Disclose  to  the  person  to  whom 
the  property  or  facilities  shall  be 
transferred  any  information  under  the 
control  of  the  Secretary  regarding  the 
environmental  restoration,  waste 
management  6md  environmental 
compliance  activities  that  relate  to  the 
property. 

(B)  Conduct  an  Environmental 
Baseline  Survey  to  determine  whether 
there  are  impediments  to  the  ultimate 
transfer  of  the  property. 

(C)  Make  the  certification  to  Congress 
required  by  Public  Law  103-60,  section 
2908. 

(D)  Ensiue  the  consultation  with  the 
affected  governor  and  local 
communities  required  by  a  base  closure 
law,  as  defined  in  paragraph  (e)(1)  of 
this  section,  has  been  conducted. 


Dated:  March  31, 1994. 

P.R  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

[FR  Doc.  94-8115  Filed  4-5-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
(0032-1-6982;  FRL-4856-7] 

Clean  Air  Act  Approval  and 
Promulgation  of  PM-10 
Implementation  Plan  for  Colorado 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  In  this  action,  the  EPA 
proposes  approval  of  the  State 
implementation  plan  (SIP)  submitted  by 
the  State  of  Colorado  for  the  purpose  of 
bringing  about  the  attainment  of  the 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-10). 
The  SIP  was  submitted  by  the  State  on 
May  27, 1993  to  satisfy  certain  federal 
Clean  Air  Act  requirements  for  an 
approvable  moderate  nonattainment 
area  PM-10  SIP  for  Lamar,  Colorado. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
May  6, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Vicki  Stamper,  8ART- 
AP,  Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202-2466. 

Copies  of  the  State’s  submittal  and 
other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations; 

Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  suite  500,  Denver, 
Colorado  80202-2405. 

Air  Pollution  Control  Division,  Colorado 
Department  of  Health,  4300  Cherry 
Creek  Drive  South,  Denver,  Colorado 
80222-1530. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vicki  Stamper,  8ART-AP, 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202-2466,  (303) 
293-1765. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Lamar,  Colorado  was  designated 
nonattainment  for  PM-10  and  classified 
as  moderate  under  sections  107(d)(4)(B) 


and  188(a)  of  the  Clean  Air  Act  (Act) 
upon  enactment  of  the  Clean  Air  Act 
Amendmrats  of  1990.i  (See  56  FR 
56694,  November  6, 1991  and  40  CFR 
81.306.)  The  air  qu^ty  planning 
requirements  few  moderate  PM-10 
nonattainment  areas  are  set  out  in 
subparts  1  and  4  of  part  D  of  title  1  of 
the  Act.  The  EPA  has  issued  a  “General 
Preamble”  describing  EPA’s  preliminary 
views  on  how  EPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  under 
title  1  of  the  Act,  including  those  State 
submittals  containing  moderate  PM-10 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28, 

1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  proposal  and  the  supporting 
rationale,  fo  this  rulemaking  action  on 
the  Colorado  moderate  PM— 10  SIP  for 
the  Lamar  PM-10  nonattainment  area, 
EPA  is  proposing  to  apply  its 
interpretations  taking  into  consideration 
the  specific  factual  issues  presented. 
Thus,  EPA  will  consider  any  timely 
submitted  comments  before  taking  final 
action  on  this  proposal. 

Those  states  containing  initial 
moderate  PM-10  nonattainment  areas 
were  required  to  submit,  among  other 
things,  the  following  provisions  by 
November  15, 1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measiires  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology — RACT)  shall  be 
implemented  no  later  than  December 
10, 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31, 1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PM-10  also  apply 
to  major  stationary  sources  of  PM-10 
precursors  except  where  the 

>  The  1990  Amendments  to  the  Clean  Air  Act 
made  signiHcaat  changes  to  the  Act.  See  Pub.  L  No. 
101-549, 104  Stat.  2399.  References  herein  are  to 
the  Clean  Air  Act,  as  amended  ("the  Act”).  The 
Clean  Air  Act  is  codified,  as  emended,  in  the  U.S. 
Code  at  42  U.S.C  7401,  et  seq. 
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Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c), 
188,  and  189  of  the  Act. 

Some  provisions  are  due  at  a  later 
date.  States  with  initial  moderate  PM- 
10  nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10  by  June  30, 1992  (see  section 
189(a)).  Such  States  also  must  submit 
contingency  measures  by  November  15, 
1993  which  become  effective  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline.  See  section  172(c)(9) 
and  57  FR  13510-13512, 13543-13544. 

II.  This  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA’s  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
In  this  action,  EPA  is  proposing  to  grant 
approval  of  the  Lamar  plan  revision 
which  was  due  to  EPA  on  November  15, 
1991  and  submitted  by  the  State  on  May 
27,  1993.  EPA  believes  the  attainment 
plan  for  Lamar  meets  all  of  the 
applicable  requirements  of  the  Act. 

Since  the  Lamar  PM-10  SIP  was  not 
submitted  by  November  15, 1991  as 
required  by  section  189(a)(2)(A)  of  the 
Act,  EPA  made  a  finding  pursuant  to 
section  179  of  the  Act  that  the  State 
failed  to  submit  the  SIP  and  notified  the 
Governor  in  a  letter  dated  December  16, 
1991.  See  57  FR  19906  (May  8,  1992). 
After  the  Lamar  PM-10  SIP  was 
submitted  on  May  27, 1993,  EPA  found 
the  submittal  to  be  complete  pursuant  to 
section  110(k)(l)  of  the  Act  and  notified 
the  Governor  accordingly  in  a  letter 
dated  June  14,  1993.  This  completeness 
determination  corrected  the  State’s 
deficiency  and,  therefore,  terminated 
the  18-month  sanctions  clock  under 
section  179  of  the  Act. 

A.  Analysis  of  State  Submission 

1 .  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.2  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 


2  Also  Section  172(c)(7)  of  tlie  Act  requires  tliat 
plan  provisions  for  nonattainment  areas  meet  t)ie 
applicable  provisions  of  section  100(a)(2). 


State  under  the* Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565).  The  EPA's  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  CFR  part  51,  appendix  V  (1992).  The 
EPA  attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  6 
months  after  receipt  of  the  submission. 

After  providing  more  than  30  days  of 
prior  public  notice,  the  State  of 
Colorado  held  a  public  hearing  on  April 
15, 1993  to  entertain  public  comment  on 
the  implementation  plan  for  Lamar.  The 
plan  for  Lamar  was  subsequently 
adopted  by  the  State  and  submitted  by 
the  Governor  by  letter  dated  May  27, 
1993  as  a  proposed  revision  to  the  SIP. 
EPA  received  the  submittal  on  June  3, 
1993. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  set  out  at  40 
CFR  part  51,  appendix  V.  The  submittal 
was  found  to  be  complete,  and  a  letter 
dated  June  14, 1993  was  forwarded  to 
the  Governor  indicating  the 
completeness  of  the  submittal  and  the 
next  steps  to  be  taken  in  the  review 
process.  In  this  action,  EPA  proposes  to 
approve  the  State  of  Colorado’s  PM-10 
SIP  submittal  for  Lamar  relative  to  those 
moderate  area  PM-10  SIP  requirements 
due  on  November  15, 1991  and  invites 
public  comment  on  the  action. 

2.  Accurate  Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
fi-om  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  The  emissions 
inventory  should  also  include  a 
comprehensive,  accurate,  and  current 
inventory  of  allowable  emissions  in  the 
area.  Because  the  submission  of  such 
inventories  is  a  necessary  adjimct  to  an 
area’s  attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emissions 
inventories  must  be  received  with  the 
submission  (see  57  FR  13539). 

The  State  of  Colorado  submitted  a 
winter/spring  season  emissions 
inventory  for  the  base  year  of  1992.  A 
winter/spring  season  emissions 
inventory  was  calculated  because  the 
highest  PM-  10  concentrations  generally 
occur  in  the  winter/spring  season  in 


Lamar.  The  base  year  inventory 
identified  area  sources  as  the  primary 
cause  of  high  PM-10  concentrations, 
which  contributed  99  percent  of  the 
total  emissions,  with  wind  erosion  from 
agriculture  lands  contributing  49 
percent,  re-entrained  road  dust  from 
paved  and  impaved  roads  contributing 
24  percent,  cattle  feedlots  contributing 
15  percent,  residential  wood  burning 
contributing  8  percent,  and  point 
sources  contributing  1  percent.  The 
remaining  3  percent  of  PM-10 
emissions  was  due  to  emissions  from 
tailpipes,  agricultural  tilling,  and 
storage  piles.  The  emission  inventory 
demonstrates  that  wind  erosion  from 
agricultural  land  is  the  principal 
contributor  to  PM-10  emissions  in  the 
Lamar  nonattainment  area.  However, 
the  State  and  EPA  believe  that  during 
the  conditions  when  the  PM-10 
exceedances  have  been  known  to  occur 
(high  wind  days  preceded  by  warm,  dry 
weather),  PM-10  from  wind  erosion 
may  be  coming  into  the  area  from  land 
much  farther  away  than  the  area 
modeled  by  the  State  in  developing  the 
Lamar  PM-10  emissions  inventory. 

Thus,  on  the  high  wind  days, 
agricultural  emissions  not  in  the 
immediate  area  surrounding  Lamar  may 
represent  a  much  greater  contribution  to 
total  PM-10  emissions  in  the  area. 
However,  emissions  from  such  sources 
not  in  the  immediate  area  surroimding 
Lamar  were  difficult  to  estimate. 

The  EPA  is  proposing  to  approve  the 
emissions  inventory  because  it  generally 
appears  to  be  accurate  and 
comprehensive,  and  provides  a 
sufficient  basis  for  determining  the 
adequacy  of  the  attainment 
demonstration  for  this  area  consistent 
with  the  requirements  of  sections 
172(c)(3)  and  110(a)(2)(K)  of  the  Act.3 
For  further  details  see  the  Technical 
Support  Document  (TSD). 

3.  RACM  (Including  RACT) 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit 
provisions  to  assure  that  RACM 
(including  RACT)  are  implemented  no 
later  than  December  10, 1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)  of  the 
Act).  The  General  Preamble  contains  a 
detailed  discussion  of  EPA’s 
interpretation  of  the  RACM  (including 
RACT)  requirement  (see  57  FR  13539- 
13545  and  13560-13561).  In  Lamar, 
wind  erosion  from  agricultural  farmland 
in  the  area  was  identified  as  the 


JT)ie  EPA  issued  guidance  on  PM-10  emissions 
inventories  prior  to  the  enactment  of  the  Oean  Air 
Act  Amendments  in  the  form  of  the  1987  PM-10 
SIP  Development  Guideline.  The  guidance  provided 
in  this  document  appears  to  be  consistent  with  the 
revised  Act. 
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principal  contributor  to  the  PM-10 
nonattainment  problem,  and  these 
emissicms  will  be  controlled  through 
reliance  on  the  soil  conservation 
measures  of  the  Food  Security  Act 
(FSA).  See  e.g.,  16  U.S.C.  3801,  3811- 
3813. 

The  FSA,  which  was  enacted  in  1985, 
applies  to  any  farmer  participating  in  a 
federal  farm  subsidies  program.  One  of 
the  main  provisions  of  the  FSA  requires 
farmers  who  cultivate  highly  erodible 
land  (which  includes  the  majority  of  the 
farmland  surrounding  Lamar)  to 
develop  and  implement  soil 
conservation  plans.  The  conservation 
plan  is  to  docmnent  the  decisions  of  an 
affected  farmer  with  respect  to  location, 
land  use,  tillage  systems,  and 
conservation  treatment  measures  and 
schedules.  The  plan  is  to  be  based  on 
the  local  Soil  Conservation  Service 
technical  guide,  and  it  is  to  be  approved 
by  the  local  soil  conservation  district. 

See  16  U.S.C.  3812(a)(2).  The  law 
provides  that  if  such  a  conservation 
plan  is  actively  appUed  by  January  1, 
1990  or  2  years  after  the  Soil 
Conservation  Service  has  completed  a 
soil  survey  for  the  farm,  whichever  is 
later,  affected  farmers  shall  have  imtil 
January  1, 1995  to  comply  with  the  plan 
without  being  subject  to  ineligibility  for 
certain  program  loans,  payments,  and 
benefits. 

In  the  area  surrounding  Lamar, 
approximately  75-80  percent  of  the 
agricultural  lands  are  subject  to  the  soil 
conservation  requirements.  According 
to  the  Southeast  Regional  Soil 
Conservation  Service  (SCS)  office,  all  of 
the  farmers  subject  to  the  FSA  in  the 
Lamar  area  have  developed 
conservation  plans,  and  most  of  the 
farmers  in  the  Lamar  area  have  already 
begun  at  least  partial  implementation  of 
these  plans.*  The  local  ^S  office  has 
estimated  that  the  implementation  of 
these  plans  will  result  in  a  70  percent 
reduction  in  wind  erosion  emissions 
from  the  non-irrigated  farmland 
surrounding  Lamar  (which  represents 
85  percent  of  the  farmland  subject  to  the 
FSA  in  the  Lamar  area). 

While  the  State  is  relying  on  these 
provisions  to  reduce  the  PM-10 
emissions  ft’om  wind  erosion  in  the 
Lamar  area,  the  State  did  not  adopt 
these  measures  into  the  SIP  or  take 
credit  for  these  control  measures.  Since 
these  measures  are  federally  mandated 
and  will  be  implemented  by  the  U.S. 
Department  of  Agriculture,  it  is  not 
necessary  for  the  State  to  adopt  these 


*  Per  December  4, 1992  telephone  coversation 
between  Vicki  Stamper.  U.S.  EPA  Region  VIH,  and 
Lorenz  Sutherland,  Southeast  Colorado  Regional 
SCS  office. 


measures  into  the  SIP.  No  credit  was 
taken  for  these  measures  because  of  the 
difficulty  in  estimating  the  effectiveness 
of  these  measures  and,  moreover, 
because  no  credit  was  needed  to 
demonstrate  attainment  or  maintenance 
of  the  PM— 10  NAAQS  in  Lamar  (see 
section  II-A.4.  of  this  document). 
Nevertheless,  EPA  does  believe  that  the 
provisions  of  the  FSA  will  have  a 
significant  impact  on  the  emissions 
from  wind  erosion  from  agricultural 
land  in  the  Lamar  area. 

RACT  does  not  require  controls  on 
stationary  sources  in  the  Lamar 
nonattainment  area  because  the  point 
source  emissions  in  the  Lamar  area  are 
de  minimis,  and  control  of  such  sources 
would  not  expedite  attainment  and 
maintenance  of  the  PM-10  NAAQS.  See 
57  FR  13540, 13543. 

There  are  also  Statewide  control 
measures  that  apply  in  the  Lamar  area. 
Colorado  Regulation  No.  4  requires  new 
wood  stoves  to  meet  the  emission 
requirements  of  EPA’s  Standards  of 
Performance  for  New  Residential  Wood 
Heaters  in  40  CFR  60.532(b).  Colorado 
Regulation  No.  3  regulates  the 
construction  and  modification  of  new 
stationary  sources  of  PM-lO.s  These 
measures  will  help  to  reduce  emissions 
from  new  stationary  source  growth  and 
residential  wood  combustion. 

A  more  detailed  discussion  of  the 
individual  source  contributions,  the 
associated  control  measures,  and  an 
explanation  as  to  why  certain  available 
control  measures  were  not  adopted,  can 
be  found  in  the  TSD.  EPA  has  reviewed 
the  State’s  explanation  and  associated 
documentation  and  concluded  that  it 
adequately  justifies  the  control 
measures  to  be  implemented.  The  Lamar 
PM-10  SIP  demonstrates  that  the  area 
will  attain  the  PM-10  NAAQS  by 
December  31, 1994.  By  this  notice,  EPA 
is  proposing  to  approve  Colorado’s  SIP 
submittal  for  Lamar  as  meeting  the 
RACM  (including  RACT)  requirement. 
However,  EPA  is  not  proposing  action 
on  Regulations  No.  3  and  4  bemuse  EPA 
has  previously  approved  these 
regulations  in  separate  actions  (see  the 
TSD  for  further  information). 

4.  Demonstration  * 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit  a 


s  The  State  is  required  by  the  amended  Clean  Air 
Act  to  adopt  a  revised  new  source  review  permit 
program  for  the  construction  and  operation  of  new 
and  modified  stationary  sources.  Sm  Section 
189(a)(1)(A).  This  SIP  revision,  which  %vas 
submitted  by  the  State  on  lanuary  15, 1993,  was  due 
independent  of  the  November  IS,  1991  moderate 
PM-10  nonattainment  area  SIP  requirements 
addressed  in  this  action  and  will  Im  addressed  in 
a  separate  notice.  See  section  189(a)(2)(A)  of  the 
Act. 


demonstration  (including  air  quality 
modeling)  showing  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994  (see  section 
189(a)(1)(B)  of  the  Act).  Alternatively, 
the  State  must  show  that  attainment  by 
December  31, 1994  is  imnracticable. 

EPA  regulations  proviae  that  the 
adequacy  of  a  control  strategy  to  provide 
for  timely  attainment  must  be 
demonstrated  by  means  of  a 
proportional  model  or  dispersion  model 
or  other  procedure  which  is  shown  to  be 
adequate  and  appropriate  (see  40  CFR 
51.112(a)).  EPA  policy  specifies  that  the 
preferred  approach  for  estimating  the  air 
quality  impacts  of  emissions  of  PM-10 
is  to  use  receptor  modeling  in 
combination  with  dispersion  modeling. 
However,  on  July  5, 1990,  EPA  issued 
guidance  providing  that,  in  certain 
situations,  it  may  be  more  appropriate  to 
rely  on  a  receptor  model  demonstration 
alone  as  the  b^is  for  the  attainment 
demonstration  (see  July  5, 1990  memo 
to  Regional  Air  Branch  Chiefs  from 
Robert  D.  Bauman,  Chief  of  SO2/ 
Particulate  Matter  Programs  Branch  and 
Joseph  Tikvart,  Chief  of  Source  Receptor 
Analysis  Branch).  Lamar  met  the  criteria 
discussed  in  the  July  5, 1990  memo  to 
justify  using  receptor  modehng  alone 
and  had  originally  planned  to  use  this 
approach  in  its  attainment 
demonstration.  However,  after  further 
review,  the  State  determined  that  the 
chemical  mass  balance  (CMB)  analysis 
(i.e.,  analysis  of  source  contributions 
from  PM-10  monitoring  filters)  to  be 
used  in  the  receptor  model  was 
inadequate  and  decided  to  base  the 
attainment  and  maintenance 
demonstration  on  simple  emissions 
rollback  modeling,  which  involves 
using  the  ratio  of  the  design  day 
ambient  concentration  of  101  pg/m^  to 
the  design  day  emissions  and  projecting 
future  concentrations. 

Because  the  Lamar  attainment  and 
maintenance  demonstrations  did  not 
follow  EPA  general  guidance,  the  State 
included  a  commitment  in  the  Lamar 
PM-10  SIP  to  conduct  revised  CMB 
analyses  on  all  filters  greater  than  100 
pg/m3  and  to  use  this  information  to 
assess  the  adequacy  of  the  SIP.  On 
September  20, 1993,  the  State  submitted 
the  revised  CMB  analysis  but  did  not 
utilize  the  results  in  calculating  a 
revised  attainment  and  maintenance 
demonstration.  The  State  determined 
that  the  receptor  modeling  performed 
for  Lamar  did  not  provide  the 
conclusive  source  contribution 
information  that  would  be  necessary  in 
order  to  adequately  revise  the  Lamar 
PM-10  attainment  and  maintenance 
demonstrations.  EPA  has  reviewed  the 


Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Proposed  Rules 


16161 


State’s  analysis  and  concurs  with  the 
State’s  justification  for  using  emissions 
rollback  modeling  in  its  attainment 
demonstration.  In  addition,  because  the 
emissions  rollback  modeling 
demonstration  accoimted  for  growth  in 
source  categories  that  were  not  even 
identified  in  the  CMB  analysis,  EPA 
believes  that  the  use  of  emissions 
rollback  modeling  provides  for  a  more 
conservative  prediction  of  future 
concentrations.  Thus,  EPA  believes  that 
the  State's  attainment  demonstration 
adequately  demonstrates  that  the  Lamar 
PM-10  nonattainment  area  will  remain 
in  attainment  and  maintain  the  24-hour 
PM-10  NAAQS.  (See  the  TSD  for 
further  information.) 

The  24-hour  PM-10  NAAQS  is  150 
pg/m3,  and  the  standard  is  attained 
when  the  expected  number  of  days  per 
calendar  year  with  a  24-hour  average 
concentration  above  150  pg/m3  is  equal 
to  or  less  than  one  (see  40  CFR  50.6). 

The  annual  PM-10  NAAQS  is  50  ji^m^, 
and  the  standard  is  attained  when  the 
expected  annual  arithmetic  mean 
concentration  is  less  than  or  equal  to  50 
|ig/m3  (id.).  The  demonstration 
predicted  that  the  24'hour  design 
concentration  in  the  attainment  year  of 
1994  will  be  115  pg/m3,  thus 
demonstrating  attainment  of  the  24-hour 
PM-10  NAAQS.  The  demonstration  also 
showed  that  the  PM-10  NAAQS  will  be 
maintained  in  future  years  by  predicting 
a  24-hour  design  concentration  in  1997 
of  116  M,g/m3. 

Since  no  violations  of  the  annual  PM- 
10  NAAQS  have  been  monitored  in  the 
Lamar  area  and  since  the  attainment 
demonstration  in  the  Lamar  PM-10  SIP 
cleariy  shows  attainment  and 
maintenance  of  the  24-hoiu  PM-10 
NAAQS,  it  is  reasonable  and  adequate 
to  assume  that  protection  of  the  24-hour 
standard  will  be  sufficient  to  protect  the 
annual  standard  as  well.  For  a  more 
detailed  description  of  the  attainment 
demonstration,  see  the  TSD 
accompanjdng  this  document. 

5.  PM-10  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PM-10  also  apply  to  major  stationary 
sources  of  PM-10  precursors,  unless 
EPA  determines  such  sources  do  not 
contribute  significantly  to  PM-10  levels 
in  excess  of  the  NAAQS  in  that  area  (see 
section  189(e)  of  the  Act). 

The  analysis  of  the  air  quality  and 
emissions  data  for  the  Lamar 
nonattainment  area  indicates  that  the 
PM-10  exceedances  in  the  Lamar  area 
are  generally  attributable  to  particulate 
matter  emissions  from  area  sources, 
mainly  windblown  emissions  from 
agricultural  lands,  re-entrained  road 


dust,  cattle  feed  lots,  and  residential 
wood  combustion.  In  addition,  the 
emissions  inventory  for  this  area  did  not 
reveal  any  major  stationary  sources  of 
PM-10  precursors.  Consequently,  EPA 
is  proposing  to  find  that  major 
stationary  sources  of  precursors  of  PM- 
10  do  not  contribute  significantly  to 
PM-10  levels  in  excess  of  the  NAAQS. 

If  finalized,  this  finding  would  exclude 
major  stationary  sources  of  PM-10 
precursors  from  the  applicability  of  PM- 
10  nonattainment  area  control 
requirements.  Further  discussion  of  the 
analyses  and  supporting  rationale  for 
EPA’s  proposed  finding  are  contained  in 
the  TSD  accompanying  this  document. 
Note  that  while  EPA  is  making  a  general 
finding  for  this  area,  this  finding  is 
based  on  the  current  character  of  the 
area  including,  for  example,  the  existing 
mix  of  sources  in  the  area.  It  is  possible, 
therefore,  that  future  grovrth  could 
change  the  significance  of  precursors  in 
the  area.  The  EPA  intends  to  issue 
future  guidance  addressing  such 
potential  changes  in  the  significance  of 
precursor  emissions  in  an  cirea. 

6.  Quantitative  Milestones  and 
Reasonable  Further  Progress 

The  PM-10  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
until  the  area  is  redesignated  attainment 
and  which  demonstrate  RFP,  as  defined 
in  section  171(1),  toward  attainment  by 
December  31, 1994  (see  section  189(c)  of 
the  Act).  RFP  is  defined  in  section 
171(1)  as  such  annual  incremental 
reductions  in  emissions  of  the  relevant 
air  pollutant  as  are  required  by  part  D 
or  may  reasonably  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date. 

In  implementing  the  quaintitative 
milestone  and  RFP  provisions  for  this 
initial  moderate  area,  EPA  has  reviewed 
the  attainment  demonstration  for  the 
area  to  determine  the  nature  of  any 
milestones  necessary  to  ensure  timely 
attainment  and  whether  annual 
incremental  reductions  should  be 
required  in  order  to  ensure  attainment 
of  the  PM-10  NAAQS  by  December  31, 
1994  (see  section  171(1)).  Because  the 
Lamar  area  can  demonstrate  expeditious 
attainment  of  the  PM-10  NAAQS 
without  taking  credit  for  the  reliance  on 
the  soil  conservation  plans,  no  further 
reductions  are  necessary.  Therefore, 

EPA  believes  the  Lamar  PM-10  SIP 
satisfies  the  quantitative  milestone  and 
RFP  requirement.  However,  there  will 
be  emissions  reductions  that  occur  as  a 
result  of  the  federally  mandated  soil 
conservation  plans,  which  will  help  to 


ensure  that  the  area  attains  and 
maintains  die  PM-10  NAAQS. 

7.  Enforceability  Issues 

All  measiues  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  sections  172(c)(6), 
110(a)(2)(A)  of  the  Act  and  57  FR 
13556).  The  EPA  criteria  addressing  the 
enforceability  of  SIPs  and  SIP  revisions 
were  stated  in  a  September  23, 1987 
memorandum  (with  attachments)  from  J. 
Craig  Potter,  Assistant  Administrator  for 
Air  and  Radiation,  et  al.  (see  57  FR 
13541).  Nonattainment  area  plan 
provisions  must  also  contain  a  program 
that  provides  for  enforcement  of  the 
control  measures  and  other  elements  in 
the  SIP  (see  section  110(a)(2)(C)). 

The  specific  control  measures 
contained  in  the  SIP  are  addressed 
above  under  section  3  entitled  “RACM 
(including  RACT).”  The  State,  while 
relying  on  the  soil  conservation 
measures  of  the  FSA,  has  not  adopted 
these  measures  into  the  SIP  or  taken  any 
credit  for  these  measures.  Since  these 
measures  are  federally  mandated  and 
will  be  implemented  by  the  U.S. 
Department  of  Agriculture,  they  are 
considered  to  be  federally  enforceable. 
Thus,  it  is  not  necessary  for  the  State  to 
adopt  these  measures  into  the  SIP. 

As  discussed  in  section  3  above,  there 
are  State-wide  regulations  that  will  also 
impact  the  emissions  of  PM-10  in  the 
Lamar  nonattainment  area.  These 
regulations  include  Colorado  Regulation 
No.  4,  which  requires  all  wood  stoves 
sold  after  July  1, 1991  to  meet  the 
emission  requirements  of  EPA’s 
Standards  of  Performance  for  New 
Residential  Wood  Heaters  in  40  CFR 
60.532(b),  and  Colorado  Regulation  No. 
3,  which  requires  construction  permits 
for  new  or  modified  stationary  sources. 
EPA  previously  reviewed  Colorado 
Regulations  No.  3  and  4  at  the  time 
these  regulations  were  approved  by  EPA 
as  part  of  the  SIP,  and  it  was  determined 
that  these  regulations  met  the 
enforceability  criteria  of  the  September 
23, 1987  Potter  Memorandum  (see  the 
TSD  for  information  on  EPA  approvals 
of  these  regulations).® 

The  State  of  Colorado  has  a  program 
that  will  ensure  that  the  measures 
contained  in  the  SIP  are  adequately 
enforced.  The  Colorado  Air  Pollution 
Control  Division  (APCD)  has  the 
authority  to  implement  and  enforce  all 
emission  limitations  and  control 

«  Note  that  the  current  version  of  Colorado 
Regulation  No.  3  approved  by  EPA  does  not  meet 
all  of  the  applicable  requirements  of  the  amended 
Act.  As  discussed  in  footnote  number  4.  the  State 
submitted  revisions  to  Regulation  No.  3  in  January 
of  1993  which  are  being  evaluated  by  EPA.  EPA 
will  act  on  that  submittal  in  a  separate  notice. 
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measures  adopted  by  the  State, 
including  the  requirements  of  any 
emission  control  regulations,  the  SIP, 
and  any  permit.  The  APQD  has  the 
authority  to  impose  civil  penalties  of  up 
to  $15,000  per  day  per  violation,  as  well 
as  criminal  penalties.  Thus,  EPA 
believes  the  State  has  adequate 
enforcement  capabilities  to  ensure 
compliance  with  the  Lamar  PM-10  SIP 
and  the  State-wide  regulations.  The  TSD 
contains  further  information  on  the 
State-wide  regulations,  enforceability 
requirements,  and  a  discussion  of  the 
personnel  and  funding  intended  to 
support  effective  implementation  of  the 
control  measures. 

8.  Contingency  Measures. 

As  provided  in  section  172(cK9)  of  the 
Act,  all  moderate  nonattainment  area 
SIPs  that  demonstrate  attainment  must 
include  contingency  measures.  See 
generally  57  FR  13510-13512  and 
13543-13544.  These  measures  were  to 
be  submitted  by  November  15, 1993  for 
the  initial  moderate  nonattainment 
areas.  Thus,  the  measures  were  due 
separate  from  the  requirements 
addressed  in  this  notice.  Contingency 
measures  should  consist  of  other 
available  measures  that  are  not  part  of 
the  area’s  control  strategy.  These 
measures  must  take  effect  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  make  RFP  or  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline.  The  Lamar  SIP 
submittal  addressed  in  this  notice  did 
not  include  any  contingency  measures. 
The  State  submitted  the  contingency 
measures  for  Lamar  as  a  revision  to  the 
SIP  on  December  9, 1993.  EPA  will  act 
on  the  December  1993  submittal  in  a 
separate  notice. 

III.  Implications  of  This  Action 

The  EPA  is  proposing  to  approve  the 
plan  revision  submitted  by  Colorado  for 
the  Lamar  nonattainment  area  on  May 
27, 1993  to  satisfy  those  moderate  area 
PM-10  SIP  requirements  due  on 
November  15, 1991.  Among  other 
things,  the  State  of  Colorado  has 
adequately  demonstrated  that  the  Lamar 
moderate  PM^IO  nonattainment  area 
will  attain  the  PM-10  NAAQS  by 
December  31, 1994. 

As  noted,  additional  submittals  for 
the  initial  moderate  PM-10 
nonattainment  areas  are  due  at  later 
dates.  The  EPA  will  determine  the 
adequacy  of  any  such  submittal  as 
appropriate. 

rV.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposal.  As  indicated 


at  the  outset  of  this  document,  EPA  will 
consider  any  comments  received  by 
May  6, 1994. 

V.  Executive  Order  (EO)  12866 

This  action  has  been  classihed  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  U.S.  EPA  has  submitted 
a  request  for  a  permanent  waiver  for 
Table  2  and  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  temporary 
waiver  until  such  time  as  it  rules  on 
EPA’s  request.  This  request  continues  in 
effect  under  Executive  Order  12866 
which  superseded  Executive  Order 
12291  on  September  30, 1993. 

VI.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 


considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

List  of  Subjects 
40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Particulate  matter,  Reporting 
and  recordkeeping  requirements,  Sulfur 
dioxide.  Volatile  organic  compounds. 

40  CFR  Part  81 

Air  pollution  control.  National  parks, 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  March  18, 1994. 

William  P.  Yellowtail, 

Regional  Administrator. 

[FR  Doc.  94-8228  Filed  4-5-94;  8:45  am) 
BILLING  CODE  6560-60-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

45  CFR  Part  1160 
RIN3154-AAOO 

Indemnities  Under  the  Arts  and 
Artifacts  Indemnity  Act 

AGENCY:  Federal  Council  on  the  Arts 
and  the  Humanities,  National 
Foundation  on  the  Arts  and  the 
Humanities. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  This  Advance  Notice  of 
Proposed  Rulemaking  advises  the  public 
that  the  Federal  Council  on  the  Arts  and 
the  Humanities  is  considering  an 
amendment  to  the  regulations 
implementing  the  Arts  and  Artifacts 
Indemnity  Act,  as  amended  (the  “Act”). 
The  proposed  amendment  would  permit 
the  indemnification  of  eligible  items 
from  the  United  States  while  on 
exhibition  in  this  country  in  connection 
with  an  exhibition  of  eligible  items  from 
outside  of  the  United  States.  The 
proposed  amendment  is  not  intended  to 
bring  about  a  major  shift  in  emphasis  of 
the  current  policy  or  practice  of  the 
indemnity  program.  Specifically, 
exhibitions  consisting  solely  of 
domestic  items  would  continue  to  be 
ineligible  for  indemnification. 

This  notice  invites  comments  that 
will  assist  the  Federal  Council  in  more 
fully  understanding  the  issues  involved 
in  such  a  change.  The  Federal  Council 
particularly  invites  comments  from 
groups,  individuals,  and  other 
governmental  agencies  involved  in  the 
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international  exhibition  process, 
including  museums,  private  insurers, 
and  professional  and  scholarly 
organizations.  The  revised  rules  will  be 
published  in  the  Federal  Register  and 
will  be  included  in  guideline  packages 
for  prospective  applicants  and  in 
Certificates  of  Indemnity.  The  Catalogue 
of  Federal  Domestic  Assistance  number 
for  the  Arts  and  Artifects  Indemnity 
Program  is  45-201. 

DATES:  Comments  should  be  received  by 
May  16. 1994. 

ADDRESSES:  Interested  persons  should 
submit  ten  copies  of  their  written 
comments  to  the  Federal  Council  on  the 
Arts  and  the  Humanities,  c/o  Alice  M. 
Whelihan,  Indemnity  Administrator, 
National  Endowment  for  the  Arts,  1100 
Peimsylvania  Avenue,  NW., 

Washington,  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alice  M.  Whelihan.  (202)  682-5442. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Statutory  Background 

In  1975,  the  United  States  Congress 
enacted  the  Arts  and  Artifacts 
Indemnity  Act  which  establi^ed  an 
indemnity  program  administered  by  the 
Federal  Council  on  the  Arts  and  the 
Humanities  (the  "Federal  Council”).  20 
U.S.C.  section  273(c).  The  Federal 
Council  is  composed  of  the  heads  of 
nineteen  federal  agencies  and  was 
established  hy  Congress,  among  other 
things,  to  coordinate  the  policies  and 
operations  of  the  National  Endowment 
for  the  Arts,  the  National  Endowment 
for  the  Humanities,  and  the  Institute  of 
Museum  Services,  including  the  joint 
support  of  activities.  20  U.S.C.  972(a). 

Under  the  indemnification  program, 
the  United  States  Government 
guarantees  to  pay  loss  or  damage  claims, 
subject  to  certain  limitations,  arising  out 
of  exhibitions  containing  items 
determined  by  the  Federal  Coimcil  to  be 
of  educational,  cultural,  historical  or 
scientific  value  the  exhibition  of  which 
must  be  certified  by  the  Director  of  the 
United  States  Information  Agency  as 
being  in  the  national  interest.  In  order 
to  be  eligible  for  indemnification,  the 
objects  must  be  on  exhibition  in  the 
United  States,  or  if  outside  this  country 
preferably  as  part  of  an  exchange  of 
exhibitions. 

B.  Regulatory  Background 

The  Federal  Council  is  the  agency 
charged  by  Congress  with  the 
responsibility  to  administer  the  Arts  and 
Artifacts  Indemnity  Act.  In  practice,  the 
Indemnity  Program  is  administered  for 
the  Federal  Council  by  the  Museum 


Program  of  the  National  Endowment  for 
the  Arts  under  the  “Indemnities  Under 
the  Arts  and  Artifacts  Indemnity  Act” 
regulations  (the  “Regulations”),  which 
are  set  forth  at  45  CFR  part  1160. 

These  Regulations  have  been 
promulgated,  and  amended  ftom  time  to 
time,  by  the  Federal  Council  pursuant  to 
the  express  and  implied  rulemaking 
authorities  granted  by  Congress  to  make 
and  amend  rules  needed  for  the 
effective  administration  of  the 
indemnity  program.  Among  other 
things.  Congress  expressly  granted  the 
Federal  Council  the  authorities  to 
establish  the  terms  and  conditions  of 
indemnity  agreements:  to  set 
application  procedures;  and  to  establish 
claim  adjustment  procedures.  20  U.S.C 
sections  971(a)(2).  973(a).  975(a). 

For  a  number  of  years,  the  Federal 
Council  has  considered  the  desirability 
of  amending  the  Regulations  to  permit 
the  indemnification  of  U.S.-owmed  loans 
on  exhibition  in  the  United  States  in 
connection  with  certified  international 
exhibitions.  As  currently  drafted,  the 
Regulations  do  not  cover  domestic 
objects  on  loan  to  an  international 
exhibition  in  the  United  States.  The 
Regulations  provide,  in  pertinent  part: 

An  indemnity  agreement  made  imder 
these  regulations  shall  cover: 

(1)  Eligible  items  from  outside  the  United 
States  while  on  exhibition  in  the  United 
States  or 

(2)  Eligible  items  from  the  United  States 
while  on  exhibition  outside  this  country, 
preferably  when  they  are  part  of  an  exchange 
of  exhibitions.  45  CFR  section  1160.1 

On  February  25, 1993,  during  a 
lengthy  discussion  of  the  application  of 
the  National  Gallery  of  Art  for  the 
indemnification  of  the  exhibition  “Great 
French  Paintings  from  the  Barnes 
Foundation:  Impressionist.  Post- 
Impressionist  and  Early  Modem,”  the 
Federal  Council  extensively  considered 
the  question  of  whether  the  eligibility 
criteria  set  forth  in  the  Regulations  were 
more  narrowly  drawn  than  required 
under  the  Act.  On  a  preliminary  basis, 
the  Federal  Council  concluded  that  they 
were.  While  the  Coimcil  approved  the 
indemnification  of  the  Bames 
exhibition,  a  Certificate  of  Indemnity 
ultimately  did  not  issue  because  of  legal 
uncertainities  related  to  the  Council’s 
action  under  its  current  Regulations.  To 
clarify  eligibility  issues  for  future 
actions,  the  Federal  Council  also  voted 
to  “move  with  dispatch  to  amend  its 
regulations.” 

On  June  16, 1993,  the  Federal  Council 
reaffimaed  its  vote  of  February  25, 1993 
to  amend  the  Regulations  to  permit  the 
coverage  of  domestic  items  in 
connection  with  international 
exhibitions  in  the  United  States. 


Specifically,^  the  Federal  Council 
approved  a  motion  to  promulgate 
regulations  revising  45  CFR  part  1160.1 
(“Purpose  and  Scope”)  by  adding  the 
following  language  imm^ately 
following  section  116Q.l(a)(2): 

(3)  eligible  items  from  the  United  States 
while  on  exhibition  in  the  United  States  if 
the  exhibition  includes  other  eligible  items 
from  outside  the  United  States. 

n.  Statement  of  Viewrs  of  the  Federal 
Council 

Since  1975,  the  Federal  Council  has 
approved  indemnification  for  more  than 
500  exhibitions  which  have  been 
viewed  by  millions  of  Americans  in 
towns,  cities  and  college  campuses 
across  the  nation.  Indemnification  has 
facilitated  both  major  international 
exhibitions  emd  shows  of  more  limited 
scale.  More  than  175  American 
museums  have  participated  in  the 
program,  saving  the  organizers  of  the 
exhibitions  nearly  $70  million  in 
commercial  premiums.  To  date,  the 
costs  to  the  Federal  government  have 
been  limited  to  the  administrative  costs 
of  the  program  and  the  payment  of  two 
loss  or  damage  claims  totalling 
$104,700. 

The  Federal  Council  believes  that  the 
proposed  amendment  to  the  Regulations 
will  significantly  enhance  its  ability  to 
provide  the  American  public  with  the 
benefits  of  a  high  quality  program  of 
international  exhibitions  while  not 
significantly  increasing  the  exposure  of 
the  Federal  government  to  pay  loss  or 
damage  claims  nor  significantly  adding 
to  the  administrative  burdens  or  costs  of 
the  program. 

The  Federal  Council  believes  that 
widening  the  eligibility  criteria  under 
the  Indemnity  Program  to  include 
-  coverage  of  U.S.-owned  objects  in 
exhibitions  that  also  include  foreign- 
owned  loans  would  provide  an 
important  benefit  to  U.S.  cultural 
institutions  and  to  the  American  public. 
Under  the  current  guidelines,  U.S.- 
owned  loans  may  be  indemnified  only 
when  exhibited  abroad.  The  Federal 
Council  believes  that  if  an  exhibition  of 
eligible  items  fi'om  abroad  meets  the 
criteria  of  having  educational,  cultural, 
historical  or  scientific  value,  and  is 
certified  by  the  Director  of  the  United 
States  Information  Agmicy  as  being  in 
the  national  interest,  the  U.S.-owned 
loans  to  the  exhibition  also  should  be 
eligible  for  indemnification. 

The  Federal  Council  wishes  to  stress 
that  the  proposed  amendment  is  net 
intended  to  bring  about  a  major  shift  in 
the  emphasis  of  the  current  policy  or 
practice  of  the  indemnity  program. 
Under  the  proposed  amended 
regulations,  indemnity  coverage  would 
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continue  to  be  available  primarily  for 
the  exhibition  of  items  coming  from 
outside  the  United  States.  It  is 
anticipated  that  any  U.S.  loans  to  such 
international  exhibitions  would  be  a 
small  but  important  component  of  the 
exhibition.  Exhibitions  consisting  solely 
of  domestic  items  would  continue  to  be 
ineligible  for  indemnification.  The 
Director  of  the  United  States 
Information  Agency  would  continue  to 
certify  that  the  exhibition  of  items 
otherwise  determined  by  the  Council  to 
be  eligible  for  indemnification  is  in  the 
national  interest. 

The  Federal  Council  believes  that  the 
proposed  modification  would  not 
significantly  increase  the  exposure  of 
the  Federal  government  to  claims  for 
loss  or  damage  while  providing 
important  additional  relief  for  U.S. 
borrowing  institutions.  This  is  because 
coverage  during  international  transit, 
the  time  of  greatest  risk,  would  not  be 
required  for  loans  from  U.S.  lending 
institutions.  Nor  does  the  Federal 
Council  anticipate  a  significant  increase 
in  either  the  number  of  applications  to 
the  program  or  the  administrative 
burdens  associated  with  applying  or 
reviewing  indemnification  applications. 
Under  current  practice,  applicants 
already  are  required  to  include 
information  on  domestic  loans  in  their 
applications,  and  indemnity  panels 
consider  the  educational,  cultural, 
historical  or  scientific  value  of  both  the 
domestic  and  foreign  items  in 
determining  whether  to  indemnify  an 
exhibition. 

List  of  Subjects  in  45  CFR  Part  1160 

Indemnity  payments. 

For  the  Federal  Council  on  the  Arts  and  the 
Humanities. 

Michael  S.  Shapiro, 

Counsel  to  the  Federal  Council  on  the  Arts 
and  the  Humanities. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  the  Federal  Council 
proposes  to  amend  45  CFR  part  1160  as 
follows: 

1.  The  authority  citation  for  part  1160 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  971-977. 

PART  1160— INDEMNITIES  UNDER 
THE  ARTS  AND  ARTIFACTS 
INDEMNITY  ACT 

§1160.1  [Amended] 

2.  Section  1160.1,  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1160.1  Purpose  and  scope. 

(a)  This  part  sets  forth  the  exhibition 
indemnity  procedures  of  the  Federal 
Council  on  the  Arts  and  Humanities 


under  the  Arts  and  Artifacts  Indemnity 
Act  (Pub.  L.  94-158)  as  required  by 
section  2(a)(2)  of  the  Act.  An  indemnity 
agreement  made  \mder  the  regulations 
in  this  part  shall  cover: 

(1)  Eligible  items  from  outside  the 
United  States  while  on  exhibition  in  the 
United  States; 

(2)  Eligible  items  from  the  United 
States  while  on  exhibition  outside  this 
country,  preferably  when  they  are  part 
of  an  exchange  of  exhibitions:  or 

(3)  Eligible  items  from  the  United 
States  while  on  exhibition  in  the  United 
States  if  the  exhibition  includes  other 
eligible  items  from  outside  the  United 
States. 

***** 

[FR  Doc.  94-8238  Filed  4-5-94;  8:45  am) 
BILLING  CODE  7536-01-P 

INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1312  and  1314 
[Ex  Parte  No.  444] 

Electronic  Filing  of  Tariffs 

agency:  Interstate  Commerce 
Commission  (ICC). 

ACTION:  Notice  of  proposal  to  establish 
a  negotiated  rulemaking  committee. 

SUMMARY:  The  ICC  is  proposing  to 
establish  a  committee  imder  the 
Negotiated  Rulemaking  Act  to  develop 
rules  for  electronic  tariff  filing  (ETF). 

The  agency  is  inviting  applications  and 
nominations  for  the  committee.  The  ICC 
has  requested  approval  from  the  Office 
of  Management  and  Budget  (OMB)  to 
establish  the  committee.  Although  no 
difficulty  in  obtaining  approval  is 
anticipated,  no  committee  will  be 
established  until  approval  is  obtained. 
DATES:  Comments  are  due  on  May  6, 
1994. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  Ex  Parte  No. 
444  to:  Interstate  Commerce 
Commission,  Office  of  the  Secretary, 
Case  Control  Branch,  Washington,  DC 
20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Greene  (202)  927-5597  or 
Charles  E.  Langyher,  III  (202)  927-5160. 
TDD  for  hearing  impaired:  (202)  927- 
5721. 

SUPPLEMENTARY  INFORMATION:  After 
considering  the  comments  filed  in 
response  to  oui  last  notice  in  this 
proceeding,  we  have  decided  to  proceed 
with  the  planning  of  a  comprehensive 
ETF  system  (j.e.,  one  that  will  support 
EDI  and  automated  analyses).  We. 
believe  that  determining  the  scope  and 


type  of  ETF  system  we  should  adopt  can 
best  be  achieved  by. initially  specifying 
a  comprehensive  system  in  the  context 
of  an  ongoing  effort  to  identify  the  needs 
that  an  ETF  system  should  serve  and  the 
technologies  (including  EDI,  tariff 
imaging,  and  others)  needed  to  meet 
them.  There  is  currently  no  common 
understanding  of  what  constitutes  ETF. 
As  ETF  design  progresses,  the  choices 
among  various  benefit  and  cost  packages 
will  become  clearer.  This  will  help 
carriers  and  shippers  to  determine  what 
type  of  ETF  system  to  support. 

We  agree  with  virtually  all  of  the 
commenters  supporting  ETF  that 
extensive  industry  participation  is , 
needed  to  resolve  the  technical  and 
policy  issues  involved  in  ETF.  We 
believe  the  project  can  best  move 
forward  under  procedures  authorized  by 
the  Negotiated  Rulemaking  Act  of  1990.' 
The  “Reg-Neg”  Act  establishes  a 
framework  by  which  Reg-Neg 
committees  may  resolve  particular 
questions  that  would  otherwise  be 
resolved  under  traditional,  formal 
rulemaking  proceedings.  If  the 
committee  reaches  a  consensus  2  on  a 
proposed  rule,  it  prepares  a  report  to  the 
agency  containing  the  proposal.^  The 
agency  typically  then  publishes  the 
proposal  in  a  notice  of  proposed 
rulemaking. 

The  Reg-Neg  approach  seems  well- 
suited  to  the  development  of  ETF.  Many 
ETF  issues  will  be  highly  technical  and 
complex.  A  Negotiated  Rulemaking 
Committee  will  allow  a  core  of  experts 
representing  the  affected  interests  to 
work  together  on  the  issues  on  a 
continuing  basis  vmtil  consensus  is 
reached.  Moreover,  a  Reg-Neg 
Committee  will  be  flexible;  it  could,  for 
example,  choose  to  host  one  or  more 
industry  conferences  to  allow  different 
groups  to  present  proposals.  An  agency 
may  establish  a  negotiated  rulem^ing 
committee  if  the  head  of  the  agency 
determines  that  the  use  of  the  procedure 
is  in  the  public  interest.  Reg-Neg  Act, 
section  583(a).  In  making  this 
determination,  the  agency  must 
consider  whether: 

(1)  There  is  a  need  for  the  rule; 

(2)  There  is  a  Umited  number  of 
identifiable  interests; 

'  Public  Law  101-461. 

JThe  Reg-Neg  Act,  section  582(2),  defines 
“consensus”  as  “unanimous  concurrence  among 
the  interests  represented  on  a  negotiated 
rulemaking  committee  . . .  unless  such  committee 
(A)  agrees  to  define  such  term  to  mean  a  general  but 
not  unanimous  concurrence;  or  (B)  agrees  upon 
another  specified  definition.” 

>  A  committee  not  reaching  consensus  may  still 
prepare  a  report  outlining  the  areas  in  which 
consensus  was  reached.  Reports  may  also  contain 
any  other  material  which  the  committee  deems 
appropriate. 
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(3)  These  interests  can  be  adequately 
represented  by  persons  willing  to 
negotiate  in  good  faith  to  reach  a 
consensus; 

(4)  There  is  a  reasonable  likelihood 
that  the  committee  will  reach  consensus 
within  a  fixed  period  of  time; 

(5)  The  negotiated  rulemaking 
procedure  will  not  unreasonably  delay 
the  notice  of  proposed  rulemaking; 

(6)  The  agency  has  adequate  resources 
and  is  willing  to  commit  such  resources 
to  the  process;  and 

(7)  The  agency  is  committed  to  use 
the  result  of  the  negotiation  in 
formulating  a  proposed  rule  if  at  all 
possible.  Id.  For  the  reasons  stated  in 
the  decision,  we  believe  these  criteria 
can  be  met  for  an  ETF  undertaking. 

ETF  Issues 

As  guidance  to  the  Reg-Neg 
Committee,  we  will  describe  our  current 
views  on  certain  ETF  issues  and  the 
characteristics  of  a  comprehensive 
system.  We  will  also  instruct  the 
committee,  however,  not  to  limit  its 
consideration  to  this  type  of  system. 
Rather,  the  Committee  to  identify  the 
needs  that  an  ETF  system  should  serve, 
should  review  whatever  alternative 
technologies  it  believes  may  be 
preferable,  and  recommend  appropriate 
rules  to  the  Commission. 

We  will  speciHcally  direct  the 
Committee’s  attention  to  the  electronic 
tariff  imaging  system  currently  being 
developed  by  the  Commission.  The 
tariff  imaging  system  provides  for  the 
retention  of  tariff  page  images  on  optical 
disks,  rather  than  retaining  the  printed 
tariff  pages  themselves.  This  system  will 
provide  much-improved  security  for 
tariff  documents,  will  greatly  reduce  the 
space  required  to  store  them,  and  will 
offer  easier  access  to  tariff  information. 
The  imaging  system  can  be  enhanced  to 
provide  for  the  electronic  transmission 
of  tariff  pages  to  the  Commission,  which 
will  allow  carriers  to  file  their  tariffs 
“electronically”  and  avoid  the  time  and 
expense  of  processing  printed 
documents.  Therefore,  unless  EDI  and 
automated  analysis  capabilities  are 
required  for  tariff  data,  the  tariff  imaging 
system  (or  some  enhancement  thereof) 
might  offer  a  satisfactory  and  less 
expensive  solution. 

Our  views  on  specific  issues  are  as 
follows: 

Bifurcation  Into  Separate  Rail  and 
Motor  Carrier  Sub-Dockets 

We  intend  to  begin  with  a  unified 
proceeding,  but  to  authorize  the 
Committee  to  establish  separate  sub¬ 
groups  (for  example,  for  rail  and  non¬ 


rail)  at  a  later  date  if  necessary Some 
standardization  across  modes  (using 
American  National  Standards  Institute 
(ANSI)  standards,  for  example)  may  be 
necessary  to  ensure  that  one  EDI 
standard  can  accommodate  all  tariffs 
and  that  one  ICC  data  base  structure  can 
handle  all  tariffs.  Ultimately,  however, 
some  data  coding  standards  (commodity 
codes,  etc.)  may  differ  for  rail  and  motor 
carriers. 

Carrier  Sharing  of  the  Commission’s 
Custodial  Responsibility  for  Official 
Tariff  Data 

No  commenter  has  described  a  shared 
system  which  assures  protection  of 
official  tariff  data.  Under  these 
circumstances,  we  believe  we  must 
maintain  custody  of  the  data.  The 
Commission  will  consider  future  shared 
custody  arrangements  that  do 
adequately  ensure  data  integrity. 

Railroads’  proposal  to  have  carriers 
act  as  custodian  of  official  tariff  data  is 
the  most  complete  of  those  described, 
but  it  does  not  contain  enough 
information  to  permit  an  evaluation  of 
the  adequacy  of  data  security.  We  have 
learned  from  the  undercharge  crisis  that 
strict  secxirity  measures  will  be  required 
to  ensure  that  carriers  cannot  make 
imauthorized  changes  to  rates. 
Additionally,  it’s  difficult  to  tell 
whether  the  data  in  Railroads’  system  is 
organized  in  ways  that  would  facilitate 
its  use  by  shippers.  It  appears  that 
Railroads,  in  response  to  an  inquiry,  can 
supply  their  determination  of  “the 
applicable  rate”;  however,  prior  tariff 
disputes  have  shown  us  that  the 
carrier’s  determination  is  not  alwnys 
accurate.  Shippers  need  access  to  the 
array  of  published  rates  so  they  can 
make  their  own  determination  of  the 
correct  rate.  It  is  not  clear  whether  or 
how  Railroads’  system  would  respond 
to  such  requests. 

Whether  E’ER  Should  Be  Voluntary  or 
Mandatory 

We  reach  no  conclusion  on  this  issue 
at  this  time. 

We  will  request  that  the  Reg-Neg 
Committee  consider  it  and  m^e  a 
recommendation. 

Other  ETF  System  Design  Issues 

We  anticipate  that  the 
recommendations  firom  the  Reg-Neg 
Committee  will  encompass  ETF  system 
design  issues.  Particularly  in  light  of  the 
lack  of  detail  in  the  comments,  we  agree 
with  commenters  that  further 

4  Railroads  indicate  that  they  are  prepared  to 
move  ahead  immediately;  however,  they  have  had 
the  ability  to  proceed  on  their  own  since  the 
Commission  lifted  the  stay  on  rail  carrier  ETF  in 
November  of  1989. 


consultations  are  required  before  such 
decisions  can  be  made. 

Whether  General  Standards  or  Detailetl 
Publishing  Regulations  Are  More 
Appropriate  for  Printed  Tariffs 

We  will  retain  the  status  quo  (general 
standards  for  rail  tariffs  and  detailed 
regulations  for  other  tariffs)  while  ETF 
issues  are  being  considered.  The 
primary  focus  of  this  proceeding  is  on 
ETF;  very  few  commenters  address  the 
printed  tariff  issue;  and  we  see  no  need 
to  deal  extensively  with  printed  tariff 
issues  at  this  time. 

Characteristics  of  a  Comprehensive  ETF 
System 

While  we  expect  the  Reg-Neg 
Committee  to  thoroughly  consider 
design  issues  and  recommend 
appropriate  regulations  to  the 
Commission,  we  offer  the  following 
comments  on  what  might  be  appropriate 
for  a  comprehensive  ETF  system  [i.e., 
one  that  will  support  EDI  and 
automated  analyses): 

1.  Rates  would  be  filed  in  a  data  base- 
oriented  format  with  defined,  computer 
readable  codes  designating  origins, 
destinations,  commodities,  and  other 
conditions  of  rate  application  (such  as 
minimum  weight,  special  packaging 
requirements,  etc.). 

2.  Although  data  coding  standards 
should  be  required  in  a  comprehensive 
system,  additional  analysis  is  necessary 
to  determine  whether  a  common 
standard  data  coding  structure  should 
be  required  for  all  filers  or  whether 
different  standard  structures  should  be 
adopted  for  rail,  motor  and/or  water 
carriers. 

3.  Although  the  publication  of  rules 
and  accessorial  charges  in  computer 
ratable  formats  is  desirable,  we  do  not 
believe  we  should  require  that  they  be 
published  in  this  manner. 

4.  Only  raw  E'TF  data  should  be  made 
available  fi’om  the  Commission. 

Whether  the  Commission  would 
develop  software  to  automatically 
analyze  rates  would  depend  on  whether 
the  Commission  needs  such  software  for 
agency  operations. 

5.  The  system  should  utilize  ANSI 
EDI  standards.  We  note  FMC’s 
contention  that  ANSI  standards  do  not 
include  all  of  the  fields  required  for 
tariff  filing  purposes,  and  hope  that  the 
ANSI  standards  can  be  expanded  to 
meet  such  requirements  and  enable  us 
to  avoid  proprietary  formats. 

6.  We  ao  not  believe  we  should 
include  a  requirement  that  our  ETF 
system  be  capable  of  determining  the 
rates  applicable  to  particular 
movements.  This  determination  does 
not,  however,  eliminate  the  need  for 
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data  standards  and  standardized  EDI 
formats,  since  they  will  be  required  to 
enable  shippers  and  carriers  to 
automatici..;y  process  ETF  data. 

Establishing  the  Reg-Neg  Committee 

We  request  the  public  to  address  in 
particular  the  interests  that  should  be 
represented  on  the  Committee  (First 
notice).  As  described  more  fully  below, 
we  are  also  soliciting  volunteers*  to 
serve  on  the  Committee.  When  0MB 
approves  the  Committee,  we  will 
publish  another  notice  (Second  notice) 
listing  the  interests  that  are  likely  to  be 
significantly  affected  by  a  rule;  the 
persons  proposed  to  represent  such 
interests  and  the  persons  or  person 
proposed  to  represent  the  agency;  and  a 
proposed  agenda  and  schedule  for 
completing  the  work  of  the  committee, 
including  a  target  date  for  publication 
by  the  agency  of  a  proposed  rule  for 
notice  and  comment.  See  Reg-Neg  Act, 
section  584(a).*  The  public  will  be  asked 


’  Members  of  a  committee  are  generally  required 
to  pay  their  own  expenses  of  prarticipating.  S^ion 
588  of  the  Seg-Neg  Act  provides  that  the  agency 
may  pay  for  a  member's  reasonable  travd  and  per 
diem  expense,  expenses  to  obtain  technical 
assistance,  and  a  reasonable  rate  of  compensation 
if  the  ntember  certifies  a  lack  of  adequate  resources 
to  participate  in  the  committee  and  if  the  agency 
determines  that  such  member’s  participation  on  the 
committee  is  necessary  to  assure  an  adequate 
representation  of  the  member's  interest.  The 
Commission  does  not  anticipate  paying  any 
expenses  under  this  provision.  The  Commission 
will,  however,  provide  administrative  support  and 
appoint  an  employee  to  represent  the  agency  on  the 
Committee,  and  is  investigating  the  hiring  of  a 
contractor  to  provide  technical  support. 

*The  Reg-Neg  Act,  section  584(a).  requires  the 
notice  to  contain,  in  addition  to  the  information 
listed  above,  an  announcement  that  the  agency 
intends  to  establish  a  negotiated  rulemaking 
committee;  a  description  of  the  subject  and  scope 
of  the  rule  to  be  considered,  and  the  issues  to  be 


to  comment,  particularly  on  the 
composition  of  the  Committee  and 
whether  all  interests  are  represented, 
and  will  have  another  opportunity  to 
volunteer  to  participate.  We  anticipate 
that  the  first  meeting  of  the  Conunittee 
will  occur  some  time  during  the 
summer. 

As  indicated  above  and  in  the  Reg- 
N^  Act,  a  negotiated  rulemaking 
committee  must  contain  members 
representing  all  interests  that  will  be 
affected  by  the  rule.  Membership  is 
generally  limited  to  25,  unless  the 
agency  determines  that  a  greater  number 
is  necessary  for  the  functioning  of  the 
committee  or  to  achieve  balanced 
membership.  Reg-Neg  Act,  section 
585(b).  A  committee  must  include  at 
least  one  person  representing  the 
agency.  Id. 

Persons  may  apply  for,  or  nominate 
another  person  for,  membership  on  the 
Committee  by  submitting  an  application 
or  nomination  containing  the 
information  required  by  the  Reg-Neg 
Act,  section  584(b).  The  requir^ 
information  is  as  follows: 

(1)  The  name  of  the  applicant  or  nominee 
and  a  description  of  the  int«rests  such  person 
shall  represent; 

(2)  Evidence  that  the  applicant  or  nominee 
is  authorized  to  represent  parties  related  to 
the  interests  the  person  proposes  to 
represent;  and 

(3)  A  written  commitment  that  the 
applicant  or  nominee  shall  actively 


considered;  a  description  of  the  administrative 
supiport  for  the  committee  to  be  provided  by  the 
agency,  including  technical  assistance;  a 
solicitation  for  conunents  on  the  proposal  to 
establish  the  committee;  and  an  explanation  of  how 
a  person  may  apply  or  nominate  another  person  for 
membership  on  the  committee. 


participate  in  good  faith  in  the  development 
of  the  rule  under  consideration.’ 

We  expect  that  the  Committee’s  work 
will  require  knowledge  of  technical 
tariff  and  electronic  data  processing 
matters,  and  expect  that  those  skills  (as 
well  as  others)  will  be  possessed  by  the 
persons  who  apply,  or  are  nominated, 
for  the  Committee. 

Additional  infonnation  concerning 
the  ICC’s  views  on  meeting  the  Reg-Neg 
Act  section  583(a)  criteria  is  contained 
in  the  Commission’s  decision.  To  obtain 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone;  (202)  927-7428. 
[Assistance  for  the  hearing-impcdred  is 
available  through  TDD  services  (202) 
927-5721.] 

Environmental  Statement 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  rescmrces. 

Decided;  March  21, 1994. 

By  the  Commission  Chairman 
McDonald.  Vice  Qiairman  Phillips, 
Commissioners  Simmons  and  Philbin. 
Vice  Chairman  Phillips  and 
Conunissioner  Simmons  commented 
with  separate  expressions. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FRDoc.  94-8221  Filed  4-5-94;  8:45  am] 
BILLING  CODE  7035-01-P 


’Persons  submitting  applications  or  nominations 
after  publication  of  the  next  notice  will  also  have 
to  stalte  the  reasons  that  the  piersons  specified  in 
that  notice  do  sot  adequately  represent  the  interests 
of  the  person  submitting  the  application  or 
nomination.  See  section  584(b)(4). 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Program  Changes  Improving  the 
Actuarial  USDA.  Soundness  of  the 
Federal  Crop  Insurance  Program 

AGENCY:  Federal  Crop  Insurance 
Corporation. 

ACTION:  Notice. 

SUMMARY:  The  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA) 
directed  the  Federal  Crop  Insurance 
Corporation  (FCIC)  to  make  program 
changes  as  necessary  to  improve 
actuarial  soundness  of  the  Federal  crop 
insurance  program  and  to  achieve,  by 
the  fiscal  year  beginning  October  1, 
1995,  a  projected  overall  loss  ratio  not 
to  exceed  1.10  (110  percent)  (section 
1501(a)).  Section  1501(c)(2)  further 
directed  the  Department  to  issue  for 
public  comment  a  comprehensive  plan 
or  “blueprint”  that  identifies,  among 
other  things: 

•  Steps  FCIC  intends  to  take  to 
achieve  a  projected  overall  loss  ratio  of 
no  greater  than  1.10  on  and  after 
October  1, 1995. 

•  Additional  steps  if  further  action  is 
required,  based  upon  actual  program 
experience  or  unforeseen  external 
circumstances. 

•  Modifications  to  be  considered  if 
initial  actions  to  improve  actuarial 
soundness  work  better  than  anticipated. 

•  Projections,  assumptions,  and 
analyses  which  underlie  the  FCIC 
conclusions  that  the  above  actions  will 
achieve  the  required  loss  ratio  within 
the  stated  deadline  while  maintaining 
fairness  and  effective  coverage  to 
agricultural  producers,  and  which 
thereby  demonstrate  FCIC’s  compliance 
with  the  performance  standard 
identified  in  section  1501(a). 

The  following  notice  outlines  such  a 
plan.  Readers  are  requested  to  identify 
additional  issues  other  than  those 


outlined  herein  that  they  believe  are 
relevant  and  important  in  assisting  FCIC 
in  its  actions  to  manage  the  program  to 
achieve  the  target  loss  ratio.  This  notice 
encourages  comment  and  participation 
from  the  affected  public.  Comments  and 
inquiries  should  be  sent  to  the  address 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mari  Dunleavy,  Regulatory  and 
Procedural  Development  Staff,  Federal 
Crop  Insurance  Corporation, 

Washington,  DC  20250,  telephone  (202) 
254-8314. 

NOTICE:  The  Federal  Crop  Insurance 
Corporation’s  “Blueprint  for  Financial 
Soundness”  reads  as  follows: 

Blueprint  for  Financial  Soundness 

Scope  and  Purpose 

Actions  identified  herein  result  from 
internal  analysis  by  FQC  and 
information  previously  provided  to 
FCIC  by  numerous  interested  parties. 
These  include  the  Commission  for  the 
Improvement  of  Crop  Insurance  (a 
Congressionally  established  work  group 
in  1989  and  1990),  various  crop 
insurance  industry  organizations, 
members  of  Congress,  agricultural 
producers,  crop  insurance  agents  and 
insurance  companies,  the  General 
Accounting  Office,  and  others. 
Information  was  not  solicited 
specifically  for  this  draft  but  was 
compiled  from  previous 
recommendations.  Not  all  of  the  specific 
recommendations  made  by  any  or  all  of 
these  groups  are  included  herein.  This 
document  establishes  initiatives  to 
achieve  the  above  actions. 

Estimates  of  the  financial  impact  of  an 
action,  based  on  available  data  and 
professional  judgment,  are  provided 
whenever  possible.  Readers  should 
recognize  ^at  these  estimates  are  fluid 
due  to  the  nature  of  the  data  and  the 
ever-changing  program.  In  particular, 
since  FQC  does  not  have  a  single 
aggregate  mathematical  or  statistical 
model  that  describes  its  programs, 
estimates  of  financial  impact  are  based 
on  partial  analysis  which  considers  the 
effect  of  one  particular  action  in  the 
absence  of  any  other  action  or  initiative. 
Also,  the  exact  steps  to  be  taken  under 
this  Blueprint  depend  in  part  upon  the 
public  comment  and  recommendations 
received  before  investing  resources  in 
detailed  studies  of  potential  impacts. 
Readers  are  encouraged  to  provide 


information,  rationale,  and  where 
possible,  estimates  of  costs  or  potential 
savings. 

In  some  cases  the  financial  impact  of 
an  action  may  not  be  quantified.  This 
does  not  mean  the  action  is  not 
important  or  that  it  cannot  contribute  to 
achievement  of  the  goal.  For  example, 
enhanced  management  reporting 
systems  do  not  produce  a  measurable 
financial  impact.  However,  such 
systems  can  enhance  FCIC’s  ability  to 
estimate  the  potential  impacts  of 
program  changes  and  assure  that 
ongoing  management  decisions 
recognize  the  impact  of  the  decision  on 
future  actions. 

This  document  is  divided  into  four 
main  sections,  which  describe: 

(1)  Crop  insurance  program  to  provide 
context  and  background; 

(2)  Actions  FCIC  proposes  as  part  of 
this  plan  to  achieve  the  target  loss  ratio; 

(3)  Additional  actions  that  FCIC  may 
take  if  those  described  in  section  II  are 
not  effective  or  that  cannot  be 
implemented  due  to  unforeseen 
circumstances;  and 

(4)  Changes  FCIC  will  consider  once 
the  projected  loss  ratio  achieves  the 
targeted  level  of  1.10. 

I.  Background  of  the  Crop  Insurance 
Program 

A.  Overview  of  Program  Operations 

Crop  insurance  is  delivered  primarily 
by  commercial  insurance  companies 
that  have  entered  into  a  cooperative 
financial  arrangement  [the  Standard 
Reinsurance  Agreement  (SRA)l  with 
FQC.  Under  this  arrangement,  the 
company  agrees  to  deliver  an  FCIC 
designed  and  priced  product  to  eligible 
buyers.  The  company  is  responsible  for 
all  aspects  of  customer  service,  and 
guarantees  payment  of  the  insured 
person’s  share  of  the  premium  to  FCIC. 
In  return,  FCIC  reimburses  the  company 
for  administrative  expenses  and  requires 
the  company  (on  a  state  basis)  to  share 
in  insurance  experience  whether 
favorable  or  unfavorable.  FCIC  also 
provides  stop  loss  reinsurance  that 
limits  the  maximum  loss  the  company 
can  sustain. 

A  small  and  decreasing  portion  of  the 
total  sales  is  managed  directly  by  FCIC 
through  sales  and  service  contractors. 
These  contractors  agree  to  sell  an  FCIC 
designed  and  priced  product  and  to 
perform  certain  servicing  functions 
related  to  the  sale  (such  as  determining 
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the  average  yields).  FQC  reimburses  the 
contractor  for  administrative  expenses 
associated  with  selling  and  servicing  the 
product:  however,  FCIC  is  directly 
responsible  for  premium  collection,  loss 
adjustment,  and  payment  of  losses. 

These  latter  functions  are  the 
responsibility  of  the  reinsured  company 
under  that  delivery  system.  FCIC 
intends  to  elimmate  direct  sales  after 
the  1994  crop  year  because  this  system 
now  delivers  less  than  10  percent  of  the 
total  business,  and  maintaining  a 
nationwide  capability  for  delivery  at  an 
acceptable  cost  is  difficult. 

The  crop  insurance  plan  for  most 
crops  indemnifies  insured  persons  for 
losses  in  yield  exceeding  a 
predetermined  threshold  amount.  To 
establish  Uiis  threshold  an  average  yield 
is  determined  based  on  the  individual’s 
production  history.  The  first  portion  of 
the  loss  (deductible  of  the  insurance), 
equal  to  25,  35,  50,  or  65  percent  of  the 
average  yield,  must  be  sustained  by  the 
insured  person.  These  are  the  choices  of 
deductibles  now  offered  by  FQC,  and 
typically  are  described  by  the  maximum 
loss  in  yield  covered  by  the  insurance; 
e.g.,  75  percent  coverage,  65  percent, 
etc.  The  50  and  75  percent  coverage 
levels  are  required  by  the  Act  to  be 
available  to  all  persons.  Tbe  level  of 
coverage  is  chosen  by  the  insiued 
individual. 

The  insured  person  also  must  choose 
a  price  at  which  the  yield  is  valued  for 
the  purposes  of  computing  the  amount 
of  premium  and  any  applicable  amount 
of  loss;  this  variable  is  called  the  price 
election.  FCIC  must  offer  a  price 
election  th-^t  is  not  less  than  the 
anticipated  market  price  at  time  of 
harvest.  This  determination  is  made 
well  before  the  possibility  of  loss  is 
known  during  the  aop  year.  Otherwise, 
insured  persons  would  choose  low  price 
elections  if  no  loss  is  sustained 
(minimizes  premium  payments)  the 
highest  possible  price  election  if  a  loss 
occurs  (maximizes  indemnities). 

FQC  establishes  premium  rates  for 
the  various  coverage  levels,  yields,  crop 
types  and  farming  practices  (e.g., 
irrigated)  for  each  county.  All  planted 
acres  of  the  crop  are  covered  by  the 
insurance  policy  unless  for  some  reason 
the  acre^e  is  uninsurable.  The 
premium  owed  by  the  insured  person  is 
determined  by  multiplying  the  average 
yield  per  acre  by  the  coverage  level, 
multiplied  by  the  number  of  acres 
planted,  the  price  electicHi,  and  the 
pr^ium  nte.  For  example,  if  the 
average  yie,d  is  100  bushels  per  acre, 
the  coverage  level  is  65  percent,  planted 
acres  are  50,  the  price  election  is  $2.25, 
and  the  premium  rate  is  5.2  percent,  the 
premium  is  equal  to  100  x  0.65  x  SO  x 


$2.25  X  0.052,  or  $380.25.  The  potential 
indemnity  in  the  event  of  a  total  loss  is 
$7,312.50  (determined  by  multiplying 
the  average  yield,  coverage  level, 
planted  acres,  and  price  election). 

A  portion  of  the  total  premium  is 
subsidized  to  encourage  participation  in 
the  program.  The  sub^y  is  30  percent 
of  the  total  premium  for  <x>verage  levels 
up  to  and  including  the  65  percent 
level.  The  subsidy  for  75  percent  level 
of  coverage  is  equal  to  the  dollar  amount 
that  would  be  paid  at  the  65  percent 
level  of  coverage.  The  premium  subsidy 
for  the  above  example  would  be 
$114.08;  thus,  the  insured  person  would 
pay  $266.17.  The  same  $114.08  subsidy 
would  be  paid  if  the  insured  person 
chose  the  75  percent  coverage  level. 

In  the  event  of  a  loss,  the  amount  of 
production  that  was  harvested,  or  that 
was  determined  should  have  been 
harvested,  is  measured  by  the  insurer. 

An  indemnity  payment  is  made  if  the 
determined  production  is  less  than  the 
total  guarantee  for  the  acreage  (yield 
multiplied  by  coverage  level  and  acres 
planted).  For  example,  if  the  insured 
person  harvests  1,000  bushels  fiom  25 
acres  and  does  not  harvest  a  potential 
yield  of  10  bushels  per  acre  from  the 
remaining  25  acres,  the  total  of  the 
production  to  count  is  1,250  bushels 
(1,000  bushels  harvested  plus  25  acres 
multiplied  by  10  bushels).  This  is 
subtracted  from  the  total  bushel 
guarantee  for  the  acreage  (100  x  0.65  x 
50,  or  3,250  bushels),  resulting  in  a  loss 
of  2,000  bushels.  The  indemnity  is  equal 
to  the  number  of  lost  bushels  multiplied 
by  the  price  election.  For  this  example, 
the  indemnity  would  be  2,000  bushels 
X  $2.25,  or  $4,500. 

Crop  insurance  does  not  guarantee 
revenue.  As  the  above  example 
illustrates,  it  provides  an  insurance 
indemnity  only  if  production  is  less 
than  the  established  guarantee.  No 
protection  is  provided  if  the  market 
price  is  less  than  the  price  election. 

B.  Legislative  Background  and  Issues 

Federal  crop  insurance  was 
established  as  a  pilot  program  in  the 
1930’s.  Prior  to  1980,  crop  insurance 
was  available  only  on  major  crops  in 
major  producing  areas.  The  coverage 
level  oft«i  was  limited  to  60  percent  or 
less  of  a  long-term  average  yield  for  an 
area.  Congress  amended  the  Act  in  1980 
to  expand  the  scope  and  cxyverage  of  the 
program  with  the  intent  that  it  be  the 
sole  means  of  providing  publi^disaster 
assistance  to  U.S.  timers.  Participation 
in  die  program  increased  after  the  1980 
amendments,  but  remains  below  levels 
deemed  necessary  to  be  regarded  as  the 
principal  vehicle  for  disaster  assistance. 
Insured  acreage  peaked  at  about  40-45 


percent  of  the  total  acreage  planted  to 
insurable  crops  in  1988-89,  but  more 
commonly  has  been  in  the  30-35 
percent  range.  Losses  also  increased 
with  the  expansion  of  the  program.  The 
loss  ratio  has  exceeded  the  break-even 
amount  of  1.00  in  every  year  since  1980. 
Cumulative  losses  for  the  years  1980- 
1992  were  approximately  $2.9  billion, 
with  a  cumulative  loss  ratio  of  about 
1.45  for  the  13  years. 

Program  participation  is  an  issue 
influencing  the  F^eral  crop  insurance 
program.  Full  participation  (i.e.,  100 
percent  of  eligible  acres  insured)  is  the 
measure  of  program  success  that  is 
accepted  (at  least  implicitly)  by  some 
persons.  This  measure  may  not  be  the 
most  appropriate.  A  rational  decision  to 
buy  insurance  of  any  kind  must  be 
based  on  the  magnitude  of  the  fineuKial 
difficulties  that  accompany  a  loss.  For 
example,  buying  collision  coverage  on  a 
15-year  old  automobile  makes  little 
financial  sense.  Similarly,  buying 
insurance  on  a  crop  that  contributes 
only  a  small  portion  of  the  expected 
income  of  the  insured  person  may  not 
make  financial  sense.  Full  participation 
in  the  crop  insurance  program  may  not 
represent  an  efficient  use  of  the 
taxpayer’s  resources.  However, 
participation  must  be  high  enough  to 
minimize  or  eliminate  perceived  needs 
to  legislate  disaster  assistance  fimded 
under  dire  emergency  provisions  of  the 
Budget  Enforcement  Act.  The  level  of 
participation  in  the  crop  insurance 
program  that  maximizes  returns  to  the 
public  is  not  known,  and  is  an  area 
needing  further  definition. 

Many  losses  paid  in  the  1960’s  and 
•  early  1990’s  were  due  to  vridespread 
disasters,  the  adverse  financial  effects  of 
which  Congress  intended  to  mitigate 
under  the  Act.  However,  continuing  loss 
ratios  exceeding  100  percent,  enactment 
of  disaster  assistance  in  nearly  every 
year  since  1988,  and  lower  than 
desirable  participation  indicate  that  the 
public  policy  goals  of  the  program  have 
not  been  fully  realized.  The  Secretary  of 
Agriculture  has  proposed  a  reform  of  the 
crop  insurance  program  to; 

•  Achieve  actuarial  soundness. 

•  Increase  participation  to  levels  that 
render  ad  hoc  disaster  legislation. 

•  Eliminate  inoentives  to  enact  ad  hoc 
disaster  assistance  legislation. 

The  propxisals  contained  in  this 
Blueprint  focus  (Hi  these  three  areas  that 
directly  relate  to  the  goal  of  achieving 
the  targeted  loss  ratio.  They  are; 

(1)  Actuarial  matters  sucdi  as  premium 
rates  and  yield  guarantees, 

(2)  Underwriting  matters  such  as 
terms  and  conditions  of  insurance 
policies,  and 
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(3)  Management  issues  such  as 
compliance  and  risk-sharing 
arrangements  with  commercial  insurers. 

II.  Management  Actions  To  Achieve  a 
Loss  Ratio  of  1.10 

A.  Develop  More  Accurate  Insurance 
Yields 

The  insurance  yield  may  be  the  single 
most  important  factor  in  determining 
the  success  or  failure  of  the  crop 
insurance  program.  A  yield  that  is  too 
high  compared  to  the  productive 
potential  of  the  person  or  land  will 
increase  the  number  of  years  that  a  loss 
is  paid.  An  excessively  high  yield  also 
increases  the  amount  paid  when  a  loss 
occxirs.  A  yield  that  is  too  low  will  not 
effectively  protect  farmers  from  loss 
and.  because  it  is  regarded  as 
insufficient,  will  not  induce  desired 
levels  of  participation. 

From  the  1985  through  1993  crop 
years,  insured  yields  were  based  on  a 
program  called  the  Actual  Production 
History  (APH)  Plan.  The  goal  of  this 
program  was  to  obtain  10  previous 
yields  to  establish  the  insured  yield  for 
the  next  crop  year.  Proxy  yields  largely 
based  on  ASCS  farm  program  payment 
yields  or  county  averages  were  allowed 
whenever  farmers  would  not  or  could 
not  provide  10  years  of  history.  Analysis 
by  FaC  and  others  determine  the 
proxy  yields  were  beneRting  farmers 
whose  yields  tended  to  be  lower  than 
average  and  discouraging  farmers  whose 
yields  tended  to  be  above  average. 
Consequently,  a  modified-APH  program 
that  reduced  the  influence  of  the  proxy 
yields  was  introduced  beginning  with 
the  1994  crop  year,  thus,  a  “ladder”  was 
introduced  into  the  proxy  yields.  Only 
65  percent  credit  is  given  to  the  proxy 
yield  if  no  actual  yields  are  reported.  80 
percent  credit  is  given  if  one  actual 
yield  is  reported,  90  percent  if  two 
actual  yields  are  reported!  and  100 
percent  if  three  actual  yields  are 
reported.  The  proxy  yields  are  not  used 
after  four  actual  yields  are  available. 

The  insured  yield  is  a  simple  average  of 
the  4  years  of  actual  and  modified  proxy 
yields  fcK  the  first  4  years,  and  then 
(after  4  years)  is  the  simple  average  of 
the  actual  yields  reported.  Acquiring  10 
years  of  production  history  remains  the 
goal  of  the  program.  These  revised 
procedures  are  the  core  of  the  initiatives 
to  comply  with  the  mandate  of  OBRA  93 
to  institute  rules  to  demonstrate  actual 
production  histories. 

The  revised  rules  are  expected  to 
substantially  reduce  losses  of  the 
Federal  crop  insurance  program. 
Analysis  performed  by  FQC  indicates 
the  new  rules  would  reduce  losses  by  15 
percent  for  com,  22  percent  for 


soybeans,  and  18  percent  for  wheat. 
These  analyses  were  based  on 
simulations  of  loss  histories  using  the 
rules  for  the  two  computational 
methods — ^the  previous  APH  and  the 
proposed  modified-APH  plans.  The 
analyses  encompassed  nine  states  each 
for  com  and  soybeans  and  three  states 
for  wheat.  These  states  and  crops 
represented  nearly  60  percent  of  the 
total  premiums  earned  in  1990.  The 
results  indicated  that  the  modified-APH 
mles  would  reduce  losses  by  a  weighted 
average  of  19  percent  and  are  believed 
to  be  representative  for  most  crops. 

The  actual  loss  ratio  for  the  1990  crop 
year  was  1.23.  If  the  modified-APH  mles 
did  reduce  losses  by  an  average  of  19 
percent,  the  loss  ratio  would  have  been 
0.996.  This  would  achieve  significant 
compliance  with  the  loss  ratio  target  of 
1.10. 

Based  on  these  results,  FQC 
implemented  modified-APH  for  the 
1994  crop  year  by: 

•  Promulgating  regulations  for  the 
program  during  calendar  year  1994. 

•  Measuring  the  impact  of  the 
modifications  upon  net  program  losses 
by  calculating  insured  yields, 
premiums,  and  indemnities  of 
policyholders  under  1993  and  1994 
mles. 

•  Where  possible,  determining 
whether  the  modified-APH  mles  had 
the  intended  effect  of  providing  a  more 
accurate  offer  for  farmers  who 
previously  elected  not  to  purchase  crop 
insurance. 

•  Determining  whether  the  average 
number  of  yields  reported  for  prior 
years  has  changed  under  the  modified- 
APH  mles  compared  with  APH  mles  for 
1990  through  1993. 

•  Implementing  a  tracking  system  to 
assure  that  insurance  experience 
remains  associated  with  a  person  in 
future  years  (see  item  D  below). 

•  Developing  reporting  processes  to 
assure  that  the  accuracy  of  yield 
determinations  is  continuously 
monitored  and  improved. 

•  Actions  requiring  analysis  of  the 
effects  of  the  modified-APH  mles  upon 
the  accuracy  of  insured  yields  cannot  be 
completed  until  losses  ^m  the  1994 
crop  year  are  processed.  For  wheat  and 
other  fall  planted  crops,  such 
availability  will  occur  by  about  the 
fourth  calendar  quarter  of  1994.  For 
spring  planted  crops,  this  does  not 
occur  until  about  the  middle  of  the  first 
calendar  q^uarter  of  1995. 

FQC  believes  that  these  actions  to 
implement  modified-APH  will  reduce 
the  average  loss  ratio  over  time  by  10- 
15  percentage  points  (e.g.,  ftx)m  an 
average  of  1.40  for  several  years  to  1.25 
to  1.30).  This  estimate  is  based  on  a 


conservative  expectation  of  the  actual 
results  of  the  simulations  described 
above. 

B.  Catastrophic  Yield  Adjustment 

FQC  recognizes  that  the  average  of  a 
series  of  observations  as  short  as  4  years 
is  subject  to  significant  variations  due  to 
abnormally  large  or  small  yields  during 
that  time.  For  example,  if  a  major 
disaster  year  such  as  1993  is  included 
in  the  4  years,  the  procedure  implicitly 
states  that  a  similar  year  will  occur  once 
every  4  years.  This  is  not  likely.  Thus, 
FQC  will  examine  certain  adjustments 
to  the  modified-APH  mles  with  a  goal 
to  assign  more  appropriate  probabilities 
to  the  individual  observations.  These 
adjustments  commonly  are  called 
catastrophic  yield  adjustments. 

However,  just  as  the  yields  for  1  year 
may  be  abnormally  low,  they  also  may 
be  abnormally  high.  Capping  the 
abnormally  high  years  may  also  be 
appropriate  so  that  average  yields  are 
not  excessively  high  due  solely  to  a  few 
observations. 

FQC  will  evaluate  alternative 
methods  to  recognize  catastrophic  and 
unusually  good  crop  years,  and  consider 
implementing  appropriate  adjustments 
to  the  modified-APH  plan  effective  for 
the  1995  crop  year. 

C.  Implement  Group  Risk  Plan 

FQC  is  implementing  a  program  of 
insurance  that  is  based  on  the  average 
yield  of  an  area,  not  upon  individual 
yield  coverage  as  is  offered  under  the 
traditional  APH  program.  The  area 
coverage  is  called  the  Group  Risk  Plan 
(GRP)  by  FQC.  GRP  was  introduced  as 
a  pilot  program  for  the  1993  crop  year 
for  soybeans  in  96  counties.  It  was 
expanded  for  the  1994  crop  year  to 
include  seven  additional  crops 
encompassing,  1,872  county  crop 
programs  (one  crop  in  one  comity)  in  27 
states.  Crops  now  included  under  GRP 
are  barley  (three  states),  com  (17  states), 
cotton  (seven  states),  forage  (two  states), 
grain  sorghum  (four  states),  peanuts 
(four  states),  soybeans  (24  states),  and 
wheat  (ei^t  states). 

The  GRP  is  intended  to  protect  the 
insured  person  against  the  financial 
consequences  of  a  disaster  that  strikes 
all  or  nearly  all  farmers  in  an  area.  It  sets 
an  expected  county  yield  for  each  year 
based  on  historical  yields,  adjusted  for 
any  trends.  Whenever  the  actual  county 
average  yield  for  the  year  is  less  than  the 
expected  county  )rield  by  a 
predetermined  amount,  an  indemnity  is 
paid.  The  principal  differences  of  the 
GRP  compared  to  traditional  individual 
coverage  area: 

•  Coverage  is  based  on  a  trend 
projected  yield,  which  probably  will 
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exceed  the  average  yield  of  all  farmers 
insured  under  individual  yield  coverage 
is  there  is  a  positive  trend  in  yields  for 
the  area. 

•  Higher  coverage  levels  (deductibles 
are  as  low  as  10  percent)  at  affordable 
premium  rates  can  be  sold. 

Thus,  in  the  proper  circumstances, 

GRP  will  offer  risk  protection  that  may 
be  better  than  the  individual  coverage, 
and  may  do  so  at  a  lower  cost. 

GRP  has  characteristics  that  make  it 
unsuitable  for  managing  the  adverse 
financial  consequences  of  crop  loss  in 
certain  circumstances.  A  fanner’s  yield 
each  year  must  change  in  the  same 
direction  and  by  about  the  same  amount 
as  the  county  yield  if  it  is  to  be  fully 
effective  coverage  for  the  individual.  For 
example,  if  the  county’s  yield  decreases 
by  25  percent  from  the  expected  yield 
for  that  year,  the  farmer’s  yield  also 
should  decline  by  about  25  percent  from 
the  yield  he  or  she  would  have 
expected.  In  financial  market  terms,  the 
“beta”  or  the  farmer’s  yields  and  the 
county  yields  should  be  near  1.00. 

Adequate  data  are  a  limitation  to 
further  significant  expansion  of  GRP. 

The  concept  as  presently  developed 
uses  many  years  (30  or  more)  of  county 
yields.  These  data  are  routinely 
available  only  for  counties  in  which  the 
crop  has  been  grown  in  commercially 
significant  quantities.  Weather  data  and 
crop  growth  models  may  permit 
expansion  into  counties  in  which  the 
historical  yield  data  are  not  available, 
but  research  is  needed  to  develop  and 
test  these  approaches.  Further, 
acceptance  of  GRP  by  bankers  as 
collateral  for  loans  is  yet  to  be 
determined. 

Significant  expansion  of  GRP  is  not 
anticipated  vuitil  its  contributions  to 
agricultural  risk  management  can  be 
measured.  No  estimates  of  savings  can 
be  attributed  to  GRP  because  customer 
acceptance  is  not  known.  Customer 
acceptance  of  the  soybean  GRP  for  the 
1993  crop  year  was  limited.  Fewer  than 
500  policies  (of  nearly  700,000  total  for 
the  crop  insurance  program)  were  sold. 
Even  if  the  plan  improves  the  actuarial 
soundness  of  crop  insurance,  the 
present  volume  of  business  is  not 
sufficient  to  make  any  noticeable 
difference  in  program  results. 

D.  Implement  Data  Base  of  Taxpayer 
Identification  Numbers 

Amendments  to  the  Federal  Crop 
Insurance  Act  enacted  in  1990  authorize 
FCIC  to  collect  and  use  social  security 
numbers  and  employer  identification 
numbers  to  administer  its  programs. 
These  regulations  were  appropriately 
approved  and  were  published  in  the 
Federal  Register  in  late  1992.  OBRA  93 


further  directed  FCIC  to  implement  a 
database  of  these  numbers  for  certain 
uses  not  later  than  the  1995  crop  year. 

FCIC  implemented  the  database 
described  above  in  January  1994, 
effective  for  the  1994  crop  year.  This 
database  is  used  to  locate  production 
history  that  is  not  reported  by  a  person 
to  assure  that  classifications  assigned 
under  the  nonstandard  classification 
system  (NCS — see  paragraph  E  below) 
are  used  for  both  the  individual  who 
accumulated  the  adverse  history  and 
any  person  having  a  significant 
beneficial  interest  in  a  crop  produced  by 
that  person,  and  for  other  related 
purposes.  In  particular,  further  efforts 
will  be  made  to  accumulate  information 
about  persons  involved  in  sales  and 
servicing  of  crop  insurance — agents,  loss 
adjusters,  and  other  insurance 
providers — so  that  their  contributions  to 
achieving  the  target  loss  ratio  can  be 
measured. 

Implementing  this  database  will  make 
both  modified- APH  and  the  NCS  more 
effective  by  permitting  FQC  and 
reinsured  companies  to  assure  that  all 
appropriate  experience  and  premium 
rating  factors  are  used.  Incremental 
improvement  in  the  loss  ratio  due  to 
modified-APH  and  NCS  is  difficult  to 
quantify.  The  database  will  enhance 
those  programs  as  well  as  permit  FCIC 
to  systematically  measure  the 
performance  of  insurance  providers  for 
the  first  time. 

FCIC  will  also  use  the  social  security 
numbers  and  employer  identification 
numbers  for  the  implementation  of  an 
Ineligible  File  Tracking  System.  This 
system  will  be  used  to  restrict  (through 
an  automated  environment)  producers 
who  have  been  declared  ineligible  to 
obtain  benefits  provided  by  the  Federal 
crop  insurance  program.  The  FCIC 
expects  to  implement  the  Ineligible  File 
Tracking  System  beginning  with  the 
1995  fiscal  year. 

E.  Expand  the  Nonstandard 
Classification  System  (NCS) 

FCIC  instituted  the  NCS  for  the  1990 
crop  year  because  evidence  indicated 
that  a  small  percentage  of  insured 
persons  had  losses  in  nearly  every  year. 
The  losses  paid  to  these  persons  far 
exceeded  paid  premiums.  For  various 
reasons,  the  insured  yields  for  these 
individuals  exceeded  their  apparent 
capabilities,  and  the  premium  rates 
were  not  representative  of  the  risks 
posed  by  these  persons.  NCS  was 
intended  to  reduce  the  insurance 
guarantee  and  increase  the  premium 
rate  for  such  individuals.  Modified-APH 
eliminates  the  need  to  reduce  insured 
yields  because  the  insured  yield  will  be 
based  solely  on  actual  yields  when  a 


person  is  selected  for  NCS.  However, 

NCS  will  continue  to  increase  the 
premium  rates  as  appropriate  for  those 
individuals  who  persistently  have 
losses. 

The  Agriculture,  Rural  Development, 
Food  and  Drug,  and  Related  Agencies 
Appropriation  Act  for  the  1994  fiscal 
year  prohibited  FCIC  fi'om  using  any 
funds  appropriated  to  insure  crops  in 
certain  counties  unless  an  NCS  program 
had  been  implemented  in  those 
counties.  Counties  were  affected  if  the 
loss  ratio,  after  applying  the  1993 
premium  rates,  was  greater  than  1.10 
more  than  70  percent  of  the  years  that 
the  crop  had  been  insured  in  that 
county.  Approximately  2,100  county 
crop  programs  were  affected  by  this 
provision. 

For  the  1994  crop  year,  NCS  has  been 
extended  to  11  crops  encompassing  over 
90  percent  of  the  total  value  of 
insurance  in  force.  Additionally,  all  of 
the  county  crop  programs  affected  by 
the  Appropriations  language  have  been 
included  under  the  NCS.  Over  25,000 
individuals  (about  3.6  percent  of  all 
active  policies  for  the  1993  crop  year) 
were  included  under  this  program.  Not 
all  of  these  persons  had  been  insured 
during  the  base  period.  NCS  also 
extends  to  persons  who  participated  in 
growing  the  crop  in  some  way  but  who 
may  not  have  been  insured.  These 
persons  also  are  classified  under  NCS  so 
that  the  acreage  carmot  simply  be 
insured  under  a  different  name  to  avoid 
the  NCS  classification. 

In  1993,  FQC  commissioned  a  study 
of  the  NCS  to  determine  its 
effectiveness.  A  draft  report  of  that 
study  indicates  that  the  NCS  reduced 
the  loss  ratio  by  5  to  10  paints.  This 
report  is  undergoing  final  preparation  as 
this  Blueprint  for  Financial  Soundness 
is  finalized. 

FCIC  will  expand  the  NCS  program 
for  the  1995  crop  year.  All  eligible  crops 
will  be  included,  although  greater 
flexibility  in  selections  may  be 
authorized  whenever  program  factors 
that  led  to  poor  experience  have  been 
identified.  NCS  is  not  suited  to  certain 
insured  crops  (e.g.,  Texas  citrus  trees) 
that  are  subject  to  infi«quent  losses  of 
great  severity.  The  additional  savings 
from  NCS  are  likely  to  be  small  in  terms 
of  the  total  business  because  the  crops 
that  constitute  the  majority  of  premiums 
and  losses  already  are  included. 

F.  Institute  Premium  Rate  Adjustments 

Premium  rates  are  essential  to  the 
success  of  the  crop  insiirance  program. 
Rates  that  are  too  low  will  not  produce 
adequate  income  and  will  lead  to 
persistent  losses.  High  rates  will, 
paradoxically,  likely  lead  to  the  same 
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outcome.  Excessive  premium  rates 
discourage  participation  by  a  broadly 
based  cross-section  of  the  farming 
community.  Instead,  persons  who  are 
most  likely  to  collect  indemnities  will 
buy,  and  it  is  not  likely  that  rates  can 
be  increased  as  rapidly  as  the  relative 
risk  of  the  pool  of  insured  persons 
increases. 

FQC  has  increased  premium  rates  for 
all  crops  in  a  systematic  fashion 
beginning  with  the  1991  crop  year. 

Rates  have  increased  as  much  as  70 
percent  for  some  crops  in  some  counties 
from  the  1991  to  the  1994  crop  years. 
Decreases  of  up  to  20  percent  have  been 
made  for  some  crops  in  counties  with 
histories  of  low  losses.  By  an 
amendment  to  the  Act  in  1990,  Congress 
limited'general  premium  rate  increases 
to  20  percent  annually. 

The  above  statistics  indicate  the 
amounts  that  FQC  has  increased  the 
base  premium  rates.  The  average 
premium  rate  actually  earned  (actual 
premium  paid  divided  by  actual 
liability)  may  not  have  increased  by  the 
same  magnitude  for  various  reasons. 

Most  importantly,  insured  persons  may 
choose  a  lower  coverage  level  when  the 
rate  increases.  By  doing  so,  they  accept 
a  lesser  degree  of  protection  but  also  pay 
a  lower  premium  rate. 

FQC  proposes  to  continue  premium 
rate  increases  as  needed  to  help  achieve 
the  required  loss  ratio.  The  rate 
increases  made  during  1991-1994  have 
done  much  to  enhance  the  actuarial 
soundness  of  the  program.  However,  the 
premium  rates  for  some  crops  and  areas 
of  the  country  remain  below  the  levels 
needed  to  achieve  the  overall  1.10  loss 
ratio  target. 

The  impact  of  premium  rate 
adjustments  has  been  evaluated  by 
using  data  for  the  20  years  from  1973- 
1992.  The  effectiveness  of  the  • 
adjustments  was  measured  by  applying 
the  current  1993  premium  rate  levels  to 
the  historical  period  from  1973  and  all 
subsequent  years.  The  loss  ratios  were 
recalculated  by  using  the  revised 
premium  amounts. 

This  method  does  not  include  any 
change  in  sales  that  may  occur  due  to 
a  higher  or  lower  cost  of  insurance.  It 
assumes  the  20-year  base  period  is 
adequate  to  measure  actuarial 
performance,  an  assumption  that  may 
not  be  the  most  appropriate  definition  of 
actuarial  soundness.  Events  such  as  a 
1993  Midwestern  flood  may  or  may  not 
be  appropriate  to  include  in  the  20-year 
base  period  for  a  particular  area  of  the 
country. 

In  1993,  seven  crops  (barley,  com, 
cotton,  grain  sorghum,  oats,  soybeans, 
and  wheat)  constituted  75  percent  of 
'  total  premiums.  The  loss  ratio  for  1980- 


1992  for  these  seven  crops  was  1.45, 
identical  to  the  loss  ratio  for  all  insured 
crops  for  this  same  period.  Thus, 
changes  in  premium  rates  for  these 
crops  should  be  representative  of  the 
changes  that  have  been  made  for  all 
crops  in  recent  years.  The  premium  rate 
changes  for  the  seven  crops  through  the 
1994  crop  year  are  estimated  to  have 
been  adequate  to  reduce  the  1980-1992 
loss  ratio  from  1.45  to  1.08.  This 
aggregate  result  meets  the  1.10  standard 
required  by  OBRA  93,  but  only  two  of 
the  seven  crops  individually  meet  this 
standard.  Within  each  of  these  crops, 
many  parts  of  the  country  will  meet  -the 
standard  but  others  will  not.  Hence, 
additional  rate  changes  in  1995  and 
later  years  are  appropriate. 

FQC  recognizes  that  premium  rate 
increases  are  an  important  component 
of  a  viable  crop  insurance  program.  It  is 
also  recognized  that  increasing  premium 
rates  to  the  levels  suggested  by  the  most 
recent  20  year  experience  may  not  be 
good  public  policy.  Extremely  high 
premium  rates  will  preclude  realization 
of  the  social  beneflts  and  public  policy 
goals  of  the  program  because 
participation  will  be  discouraged.  If  this 
happens,  experience  indicates  that  ad 
hoc  disaster  assistance  will  be  enacted. 
Such  assistance  is  less  likely  to  satisfy 
social  objectives  with  regard  to 
maintaining  rural  communities  and 
adequate  supplies  of  food  and  fiber 
because  it  is  uncertain  for  any  particular 
year  or  region  of  the  country.  Thus,  a 
catastrophic  adjustment  process  may  be 
needed  to  temper  the  influence  of  a  year 
such  as  1993.  If  the  weather  of  1993 
truly  is  a  1  in  100  year  event  (or,  as 
some  have  suggested,  a  1  in  500  year 
event),  its  influence  should  be  tempered 
in  terms  of  the  premium  rates  charged 
to  insured  persons. 

In  addition  to  changing  premium  rates 
as  needed,  FQC  proposes  to  take  a 
number  of  additional  actions  to  enhance 
the  accuracy  and  adequacy  of  its 
actuarial  activities.  These  include: 

•  IDevelop  computer  software  and 
other  tools  to  enhance  the  quality  of  the 
data  used  to  establish  premium  rates 
and  perform  actuarial  analyses 
(“STATPLAN”  database,  due  for 
completion  in  October  1994). 

•  Plans  to  contract  with  a  major 
actuarial  consulting  Arm  to  review  all 
aspects  of  FQC’s  actuarial  methods. 

•  Enhance  staff  skills  by  additional 
training  in  analytical  methods  for 
existing  personnel  and  more  emphasis 
on  recruitment  of  actuarial  trainees 
(ongoing)  for  appropriate  functional 
units. 

•  Continue  to  contract  with  external 
specialists  such  as  the  Economic 
Research  Service,  land  grant 


universities,  the  Cooperative  Extension 
Service,  and  others  (ongoing). 

•  Develop  models  to  measure  sources 
of  change  in  premium  volumes  and 
track  the  effects  of  premium  rate 
changes  as  isolated  from  changes 
induced  by  factors  such  as  price 
elections,  coverage  level  choices, 
insured  crops,  and  other  factors  that  are 
not  controllable  by  the  rate-making 
function  (development  to  begin 
immediately). 

G.  Improve  Underwriting  of  Crop 
Insurance  Contracts. 

Underwriting  begins  by  establishing 
the  basic  terms  and  conditions  of  the 
coverage.  These  include  defining, 
conditions  that  result  in  a  covered  loss, 
measuring  the  amount  of  that  loss,  and 
defining  the  responsibilities  of  the 
insured  and  the  insurer.  Underwriting 
continues  with  proper  classiflcation  of 
an  insured  risk.  For  example,  planting 
crop  B  the  year  after  crop  A  was  grown 
on  the  same  acreage  may  be  riskier  that 
if  other  crops  were  grown  the  previous 
year.  Some  land,  such  as  flood  plains, 
is  more  prone  to  losses.  Quality  of 
management  also  is  important.  A  farmer 
who  is  organized,  plans,  performs 
preventive  maintenance  on  equipment, 
and  performs  field  operations  in  a 
timely  manner  may  minimize  losses. 

A  comprehensive  underwriting 
system  requires  effective  risk 
management  strategies  and  goals, 
standards,  and  documentation. 
Initiatives  to  improve  underwriting  that 
began  in  the  early  1990’s  will  be 
continued  as  part  of  the  strategy 
detailed  in  this  Blueprint.  The  following 
specific  actions  will  be  pursued: 

•  Fully  automate  the  actuarial 
documents  to  facilitate  more 
comprehensive  imderwriting  at  the 
point  of  sale  and  to  verify  the 
classification  of  risk  in  an  automated 
envirotunent  (completed  by  the  1996 
crop  year). 

•  Develop  standards  and 
classification  systems  to  assess  and 
classify  individual  risk,  including 
completion  of  research  intended  to 
develop  a  "scoring  model"  for  risk  that 
is  based  on  measurable  attributes  of  a 
person  or  situation  similar  to  a  credit 
rating  model  (for  implementation  by 
crop  year  1996  if  this  model  is  feasible). 

•  Continue  to  rewrite  crop  insiuance 
policies  to  better  describe  the  insurance 
coverage  and  limitations  and  to  reduce 
vulnerabilities  to  actuarial  soundness 
that  exist  due  to  imprecise,  unclear,  or 
omitted  terms  and  conditions  (ongoing, 
with  major  crops  scheduled  for  the  1995 
crop  year). 

•  Encourage  development  of 
supplemental  or  alternative  insurance 
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coverages  authorized  by  section  508(b) 
of  the  Act  so  that  coverage  may  be 
improved  with  most  of  the  risk 
remaining  in  the  commercial  sector. 

Improved  underwriting  will  improve 
program  performance.  However, 
meaningful  measiues  to  quantify 
possible  benefits  are  not  readily 
available.  For  this  reason,  FQC  cannot 
attribute  a  specific  dollar  amount  to  the 
benefits  of  improved  actuarial  systems 
and  crop  insurance  policies. 

H.  Emphasize  Program  Compliance 

The  FCIC  Compliance  function  is 

designed  to  confirm  that  the  Federal 
crop  insurance  program  is  operated  and 
delivered  as  intended.  Through  internal 
reviews  based  on  generally  accepted 
auditing  principles,  it  assures  that 
program  controls  are  in  place  against 
excess  losses  due  to  waste,  fraud  and 
abuse.  Compliance  emphasis  will  focus 
on: 

I.  Program  Delivery 

Beginning  in  1987,  the  Compliance 
staff  conducted  reviews  of  program 
delivery  to  assess  compliance  with 
regulations,  policy,  and  procedure.  That 
year,  according  to  GAO  and  OIG  audits, 
errors  in  claims  payment  represented  an 
estimated  15  percent  of  all  losses  paid 
equaling  $55  million  of  taxpayer  dollars. 
Since  that  time,  Compliance  efforts  have 
reduced  these  errors  to  approximately  5 
percent  of  indemnities  but  still  need 
continued  improvement.  Losses  due  to 
claim  payment  errors  are  not  included 
in  underwriting  calculations  of  risk,  so 
this  reduction  in  excess  losses  has  a 
direct  and  immediate  impact  of 
lowering  the  program  loss  ratio  without 
increasing  program  cost  or  premium 
rates. 

To  further  reduce  claims  overpayment 
the  Compliance  Staff  will  review  the 
entire  operations  of  each  delivery 
company  in  coordinated  nationwide 
reviews.  The  review  methodology  was 
recently  revised  to  reflect  generally 
accepted  auditing  principles  and 
statistically  projectable  sampling 
techniques. 

Beginning  with  the  1995  crop  year. 
Compliance  requirements  will  be 
expanded  to  define  specific  quality 
control  and  performance  measurement 
processes  for  each  delivery  compwny. 
Policy  service  error  rates  will  be 
monitored.  The  performance  of  each 
company  will  then  be  compared  to  an 
established  national  standard. 

2.  Program  Performance 

Compliance  reviews  for  several  years 
have  shown  that  a  proportion  of  the 
excess  losses  are  attributable  to  features 
in  program  construction  that  produce 


unintended  results.  The  Compliance 
Staff  will  conduct  program  performance 
reviews  that  assess  regulations,  policies 
and  procedures  designed  to  prevent 
waste,  fraud,  and  abuse  and  that  the 
program,  policies,  and  procedures 
perform  as  intended. 

As  an  example,  in  1989  GAO  claims 
that  construction  of  policy  language  in 
the  California  Safflower  program  alone 
resulted  in  approximately  $20  million 
in  excess  losses.  It  is  not  possible  to 
determine  how  much  of  FQC  losses 
may  be  attributable  to  unintended 
features  of  program  construction. 
However,  recent  program  performance 
pilot  reviews  of  the  peanut  program  and 
regional  irrigated  practices  resulted  in 
an  estimated  4  to  10  percent  reduction 
in  losses  for  those  areas  that  may 
otherwise  have  gone  undetected. 

For  the  past  several  years  Compliance 
has  conducted  ad  hoc  program  reviews 
on  topical  issues.  These  reviews  will  be 
expanded  to  identify  and  target  reviews 
for  crop  insurance  programs  with  the 
greatest  potential  vulnerability. 

3.  Fraud  Prevention 

The  risk  of  fraud  is  particularly  acute 
in  the  insurance  industry.  Estimates  for 
property-casualty  insurance  indicate 
insurance  fi^ud  may  represent  as  much 
as  15  percent  of  all  losses  paid.  Recent 
efforts  at  crop  insurance  fraud  detection 
and  subsequent  prosecution  have  been 
increasingly  successful.  However,  after- 
the-fact  controls  on  program  abuse  are 
not  fully  effective.  Compliance  will 
work  with  the  delivery  companies  to 
focus  on  practical,  cost  efficient  fraud 
prevention.  Compliance  operations, 
program  performance,  and  complaint 
reviews  will  emphasize  identifying 
systemic  vulnerabilities  and  assessing 
program  safeguards.  Discrepancies 
noted  in  review  findings  will  be 
evaluated  to  determine  the  underlying 
causes. 

Emphasis  also  will  be  placed  on 
measures  to  control  program  abuse  that 
include  strict  contract  enforcement  and 
pro-active  policy  analyses  that  identifies 
potential  abuse  and  targets  additional 
claims  review.  These  measures  will  be 
coupled  with  the  aggressive 
implementation  of  civil  sanctions, 
agent/loss  adjuster  debarment,  and 
designating  producer  ineligibility  in 
finding  related  to  program  abuse. 

/.  Assure  that  Adequate  Risk  is  Borne  by 
the  Commercial  Insurance  Industry 

Amendments  to  the  Act  in  1990 
directed  FQC  to  assure  that  adequate 
risk  is  borne  by  the  commercial 
insurance  companies  reinsured  by  FQC, 
consistent  with  their  ability  to  bear  risk 
and  the  availability  of  commercial 


reinsurance.  For  the  1992  reinsurance 
year  (a  12  month  period  that  began  on 
July  1, 1991  and  ended  on  June  30, 

1992),  FQC  substantially  modified  its 
Standard  Reinsurance  Agreement  (SRA) 
with  the  commercial  insurers  which 
participate  in  the  program.  Both  the 
amount  and  the  probability  of  losses  on 
the  part  of  the  commercial  insurers  were 
increased  in  this  agreement.  Additional 
incremental  changes  in  the  amount  of 
potential  gains  and  losses  were  made  for 
both  the  1993  and  1994  SRA’s. 

The  GAO  suggests  in  a  report  entitled 
Crop  Insurance  Program  Has  Not 
Fostered  Significant  Risk  Sharing  by 
Insurance  Companies  (GAO/RCED  92- 
25,  January  13, 1992)  that  the  changes 
in  the  1992  SRA  are  not  significant 
enough  in  the  area  of  risk  bearing  by  the 
commercial  insurance  companies.  Still, 
the  1992  SRA  fundamentally  changed 
the  manner  in  which  gains  and  losses 
are  calculated,  a  subtle  but  effective 
measure  to  increase  risk.  The  amount  of 
potential  loss  increased,  but  the  change 
in  the  formula  increased  the  chances 
that  the  company  would  lose  in  years  of 
poor  experience.  As  a  comparison,  the 
commercial  industry  lost  approximately 
$8  million  in  1988  when  the  crop 
insurance  program  sustained  a  loss  ratio 
of  2.45  primarily  due  to  drought  in  the 
Midwest.  If  that  experience  is  restated  to 
the  larger  1993  premium  amounts,  the 
loss  still  would  have  amounted  to  only 
about  $10-$15  million.  Results  from  the 
1993  crop  year  are  not  yet  complete,  but 
current  estimates  indicate  that 
commercial  insxu^rs  will  sustain  losses 
of  $80-$85  million  although  the  loss 
ratio  will  be  less  than  in  1988.  The 
difference  is  caused  by  the  SRA 
changes. 

Some  will  argue  that  industry-wide 
losses  of  $80-$85  million  are  not 
significant  compared  to  overall  program 
losses  that  may  be  near  $900  million  in 
1993.  Two  factors  bear  on  this  issue: 

(1)  The  ability  of  the  insurance 
companies  to  earn  reserves  under  the 
SRA,  and 

(2)  The  effect  of  losses  upon  an 
insurance  company’s  operations  in 
future  years. 

The  commercial  industry  can  bear  a 
greater  share  of  the  losses  only  if  there 
is  corresponding  opportunity  to  achieve 
comparable  earnings  in  favorable  years. 
Over  the  long  term,  the  industry  must 
achieve  a  satisfactory  rate  of  return  on 
invested  capital,  or  it  would  make 
economic  sense  for  participants  to 
invest  in  other  endeavors.  The  SRA 
must  allow  adequate  opportunity  to 
earn  this  satisfactory  rate  of  return.  It 
also  must  permit  accumulation  of 
reserves  to  pay  losses  in  years  that 
disasters  strike.  Under  the  present  SRA 
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and  the  conditions  of  actuarial 
soundness  of  the  program,  there  is  no 
opportunity  to  accumulate  the  reserves 
needed  to  bear  a  large  portion  of  a  $900 
million  loss. 

Losses  directly  impact  the  capital 
structure  of  the  companies.  An 
insurance  company  leverages  its  capital 
(the  term  “surplus”  is  used  by  the 
industry)  to  support  the  volume  of 
business  that  it  writes.  As  a  general  rule, 
an  insurance  company  is  permitted  by 
regulators  to  bear  the  risk  associated 
with  $2  to  $3  of  premium  per  $1  of 
surplus.  The  ratio  of  premiums  to 
surplus  may  be  lower  for  risky  lines  of 
insurance  such  as  multiple  peril  crop 
insurance.  Thus,  whenever  an  insurance 
company  loses  a  portion  of  its  capital, 
its  ability  to  accept  premiums  in  future 
years  is  reduced  by  a  greater  amount, 
which  in  turn  reduces  its  ability  to  earn 
profits  and  reserves.  These  factors  must 
be  considered  when  the  ability  of  the 
industry  to  bear  risk  is  evaluated,  as  is 
mandated  by  the  Act. 

As  appropriate,  given  the  factors 
discussed  above,  FCIC  will  evaluate  (1) 
the  need  to  increase  risk  sharing  with 
the  commercial  insurance  industry  as 
the  program  achieves  greater  actuarial 
soundness,  (2)  reducing  cessions  to  the 
assigned  risk  fund  by  requiring  the 
industry  to  share  in  losses  for  loss  ratios 
that  exceed  5.00,  (3)  changing  the  stop 
loss  provisions  of  the  SRA,  and  (4) 
recruiting  additional  commercial 
insurers  to  participate  in  the  crop 
insurance  business.  These  changes  will 
be  made  incrementally  beginning  with 
the  1995  SRA  that  takes  effect  on  July 
1, 1994. 

/.  Improve  Loss  Adjustment 

Any  actuarial  and  underwriting 
system  can  be  affected  by  errors  in 
adjustment  of  losses.  These  errors 
include  both  overpayment  and 
underpayment  of  claims.  Underpayment 
would  not  seem  to  be  a  factor 
influencing  actuarial  soundness,  but 
failure  to  pay  a  loss  when  due  will 
cause  insured  persons  to  question  the 
value  of  the  insurance  and  potentially 
reduce  participation.  The  insurance 
experience  also  will  not  accurately 
depict  the  nature  of  the  risk  insured, 
leading  to  inaccuracies  in  future 
premium  rates. 

Some  problems  in  loss  adjustment  are 
directly  related  to  deficiencies  in 
underwriting.  For  example,  if  the  crop 
insurance  policy  is  not  clear  on  a 
particular  point,  the  loss  adjuster  may 
find  it  necessary  to  make  a 
determination  in  favor  of  the  insured 
person. 

FCIC  will  undertake  the  following 
initiatives  to  assure  high  quality  of  loss 


adjustment  determinations  so  that 
results  are  fair  to  insured  persons  and 
taxpayers: 

•  E)evelop  uniform  loss  adjustment 
standards  that  clearly  specify  the 
requirements  for  accurate 
determinations. 

•  Continue  research  to  improve  loss 
adjustment  methods,  such  as  yield 
appraisal  methods  and  techniques  for 
unharvested  crops,  and  measurement 
techniques  for  stored  production. 

•  Strengthen  the  quality  adjustment 
provisions  of  crop  insurance  contracts 
and  develop  standards  to  prevent  abuse 
of  production  determinations  when 
quality  losses  are  claimed. 

The  contributions  of  these  factors  to 
achieve  the  1.10  target  loss  ratio  will  be 
measured  by  a  reduction  in  improper 
amounts  paid  on  claims  and  a  reduced 
error  rate.  The  potential  impact  of  these 
actions  is  difficult  to  quantify  since  the 
initiatives  to  improve  underwriting  also 
affect  this  area.  These  actions  are 
ongoing.  Loss  adjustment  standards  for 
major  crops  and  changes  to  the  quality 
adjustment  provisions  are  targeted  for 
the  1995  crop  year. 

K.  Marketing  Crop  Insurance 

FQC  marketing  efforts  for  1994  will 
be  directed  by  a  strategic  marketing  plan 
based  on  information  and  data  received 
from  market  research  compiled  across 
the  country.  The  plan’s  main  objectives 
will  be  to  inform  members  of  the 
farming  community  about  changes  in 
the  program  and  to  educate  farmers 
about  risk  management,  emphasizing 
the  value  of  crop  insurance  to  farming 
operations. 

FCIC  will  conduct  a  year-long  media 
campaign  targeted  at  publications  and 
broadcast  markets  with  an  agricultural 
audience. 

Also,  emphasis  on  outreach  to 
minority  farmers,  traditionally  under¬ 
represented  in  the  program,  will  be 
coordinated  through  a  Minority 
Outreach  Marketing  Plan  that 
specifically  identifies  minority  farmers 
in  each  of  the  10  FCIC  Regional  Service 
Offices. 

L.  Expand  Participation  by  Introducing 
New  Products 

Numerous  ideas  for  products  that  will 
enhance  the  quality  and  acceptance  of 
the  crop  insurance  program  have  been 
suggested.  These  include  cost  of 
production  coverage  (several  different 
concepts),  dollar  denominated  coverage, 
revenue  insurance,  replacement  cost 
insurance,  and  others.  FCIC  currently 
has  contracts  with  the  Economic 
Research  Service  to  evaluate  several 
alternatives  in  the  context  of  public 
policy  contributions,  availability  of  data 


to  support  the  concepts,  assessments  of 
producer  acceptance,  and  other  factors. 
FCIC  proposes  to  continue  such 
research  and  seeks  comments  about 
additional  concepts  that  may  be 
appropriate.  Implementation  of  a  pilot 
test  of  the  best  alternatives  will  be 
pursued. 

M.  Improve  Accuracy  of  Other  Program 
Variables 

This  section  includes  items  that 
impact  the  program  but  are  not  easily 
categorized  under  a  previous  heading. 
These  are: 

•  Unit  division.  A  unit  is  a  tract  of 
land  used  to  establish  the  amoimt  of 
insurance  ^md  any  indemnity.  For 
example,  the  crop  insurance  policy 
defines  a  unit  as  all  land  in  a  county 
that  is  owned  by  the  farmer  or  rented  for 
cash  and  plant^  to  the  insured  crop. 
This  imit  may  be  subdivided  under 
certain  conditions,  including  payment 
of  additional  premium.  Generally, 
insured  persons  favor  a  program  that 
gives  them  great  flexibility  and  fi^edom 
for  establishing  a  unit.  Some  research 
indicates  that  size  of  a  unit  may  affect 
losses,  i.e.,  a  unit  consisting  of  10  acres 
may  have  a  great  loss  (in  relative  terms) 
than  a  unit  consisting  of  100  acres.  This 
research,  if  verified,  suggests  that  a 
surcharge  may  be  needed  for  small 
acreage  units  regardless  of  how  these  are 
formed  (by  dividing  larger  units  or 
because  this  is  all  the  land  planted  to 
the  crop).  FCIC  will  examine  the 
research  and  determine  if  this  surcharge 
is  appropriate,  both  actuarially  and  as  a 
public  policy  initiative.  FCIC  also  will 
explore  the  potential  to  provide  greater 
flexibility  of  unit  determinations  as  a 
tool  to  enhance  program  acceptance  by 
customers.  The  pricing  needed  to 
support  greater  flexibility  must  be 
determined  before  it  can  be 
implemented.  Implementation  of 
changes  will  be  targeted  for  the  1996 
crop  year. 

•  Program  dates.  Program  dates 
include  sales  closing,  acreage  reporting, 
cancellation,  and  others.  Several  of 
these  dates  may  directly  afiect  the 
actuarial  soundness  of  the  program.  For 
example,  neither  the  farmer  nor  the 
insurer  should  be  able  to  predict  the 
potential  for  loss  on  the  sales  closing 
date.  However,  a  study  by  one 
university  indicates  that  farmers  may 
achieve  better  than  a  50-50  probability 
of  predicting  a  loss  with  the  current 
sales  closing  date  of  April  15  in  the 
Midwest.  Arguments  in  favor  of  having 
a  sales  closing  date  as  late  as  possible 
generally  focus  on  the  need  to  maximize 
sales  opportunities;  i.e.,  that  interest  in 
purchasing  crop  insurance  is  greatest  as 
planting  time  approaches.  In  a  draft 
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report,  the  GAO  has  encouraged  FCIC  to 
close  sales  earlier.  FCIC  proposes  to 
close  sales  for  the  1995  crop  year  by  15- 
30  days  earlier  than  the  present  dates. 
FCIC  requests  comments  regarding  other 
actions  with  regard  to  program  dates 
that  will  facilitate  achievement  of  the 
targeted  1.10  loss  ratio. 

•  Staged  guarantees.  Staged 
guarantees  reduce  the  amount  of 
insurance  when  a  crop  is  lost  before 
harvest.  For  example,  a  farmer  who 
abandons  a  crop  within  30  days  of 
planting  might  be  paid  only  40  percent 
of  the  amount  of  insurance.  The  concept 
underlying  staged  guarantees  is 
investment  costs;  the  farmer’s 
investment  is  less  than  the  total  needed 
to  produce  and  harvest  the  crop.  Some 
believe  this  approach  will  reduce 
outlays  for  indemnities  and  help 
achieve  actuarial  soundness.  However, 
in  the  long  run  its  efforts  could  be  to 
reduce  premium  rates  from  levels 
otherwise  needed.  The  impact  of  staged 
guarantees  upon  customer  acceptance  of 
crop  insurance  may  be  the  valid 
measure  of  this  concept.  FQC 
specifically  requests  comments  on  this 
feature  and  assessments  of  its  potential 
contribution  to  achieving  the  targeted 
1.10  loss  ratio. 

•  De  minimis  yields.  This  term 
denotes  a  yield  below  which  any 
production  is  disregarded  for  the 
purpose  of  determining  the  amount  of 
indemnity.  The  concept  is  advanced  by 
interested  parties  as  an  equity  issue — 
that  it  costs  the  farmer  more  to  harvest 
the  crop  than  it  is  worth  in  the  market. 

If  allowed  by  the  program,  indemnities 
will  increase  compared  to  the  present 
provisions  of  the  crop  policies,  which, 
in  turn,  requires  higher  premium  rates 
to  achieve  the  goal.  Readers  are 
encouraged  to  comment  on  the 
desirability  of  increasing  premium  rates 
by  an  amount  needed  to  permit  this 
feature  to  be  included  in  crop  insurance 
policies. 

•  Suspension  and  debarment. 
Inappropriate  determinations  and  poor 
administration  of  the  crop  insurance 
program  is  alleged  about  agents,  loss 
adjusters,  and  others  who  are  involved 
with  delivery  of  crop  insurance.  The 
SSN/EIN  database  is  intended  to  help 
FQC  monitor  the  conduct  of  these 
persons.  However,  monitoring  in  and  of 
itself  is  insufficient  if  there  are  no 
penalties  for  violations  of  program  rules. 
FQC  proposes  to  develop  clear  and 
concise  suspension  and  debarment 
procedures  for  agents,  loss  adjusters, 
reinsured  companies  and  others  who 
fail  to  observe  the  highest  standards  of 
performance  in  program  delivery  and 
administration. 


•  Price  Elections.  The  GAO 
recommended  in  a  1991  report  that  for 
the  major  crops,  FQC  set  its  price 
elections  equal  to  the  forecasts  issued  by 
the  World  Agricultural  Outlook  Board 
in  its  semi-annual  estimates.  These 
estimates  correspond  to  the  cycle  used 
to  prepare  the  annual  budget  of  the 
United  States  Government.  These 
estimates  are  available  only  twice  each 
year.  Based  on  a  sampling  of  a  few 
years,  GAO  stated  that  overall  losses 
would  be  reduced  if  this 
recommendation  were  adopted.  FQC  is 
committed  to  offering  a  price  election 
that  complies  fully  with  the 
requirements  of  the  law.  In  addition,  the 
offer  must  be  meaningful  to  farmers. 

FQC  requests  comments  regarding  this 
recommendation  and  assessments  by 
readers  of  its  likelihood  of  contributing 
to  reduced  loss  ratios  and  improved 
participation. 

Readers  are  requested  to  identify 
additional  issues  that  they  believe  are 
relevant  and  important  to  assist  FQC  in 
its  actions  to  manage  the  program  to 
achieve  the  target  loss  ratio  while 
maintaining  or  increasing  participation 
levels. 

III.  Management  Actions  If  Section  II 
Are  Not  Successful 

The  actions  identified  in  Section  II  of 
this  document  represent  a  continuation 
of  current  management  initiatives  that 
have  been  and  continue  to  be  important 
for  the  effective  administration  of  a 
public  program.  FQC  believes  that 
successful  completion  of  these  actions 
will  meet  the  objective  of  achieving 
actuarial  soundness  as  required  by 
OBRA  93.  Several  years  must  elapse 
before  it  will  be  possible  to  observe 
FCIC’s  achievement  of  the  objective.  In 
the  interim,  attainment  must  be 
measured  by  realistic  models  of  risk  that 
adequately  represent  the  crop  insurance 
program.  Flexibility  in  managing  the 
program  to  attain  the  objective  while 
simultaneously  ^hieving  other 
important  policy  objectives  must  be 
stressed. 

Few  options  that  do  not  adversely 
affect  participation  in  a  material  manner 
are  available  in  the  event  the  actions 
described  in  this  blueprint  are 
determined  to  be  inadequate.  One 
option  is  to  focus  better  on  defining  the 
risk  that  is  included  in  the  premium 
rates  charged  to  current  insureds. 
Extreme  crop  disasters  (such  as  the  1993 
flooding  and  cold,  wet  growing  season) 
tend  to  be  widespread  and  occur 
infrequently.  Crop  insurance  is  not 
actuarially  sound  in  a  commercial  sense 
because  the  private  sector  cannot 
manage  the  magnitude  of  these  risks  or 
arrange  the  financing  over  the  long 


periods  of  time  needed  to  accumulate 
reserves  for  a  major  disaster.  This 
characteristic  of  crop  disasters  argues 
that  actuarial  soundness  perhaps  should 
be  measured  on  a  basis  that  separates 
normally  expected  conditions  from  the 
extreme  disasters.  This  w’ould  serve  to 
more  precisely  define  the  risk  included 
in  the  premium  rates  for  current 
insureds,  and  the  risk  that  should  be 
amortized  over  longer  time  periods. 

If  the  above  is  not  acceptable,  another 
action  would  be  to  limit  the  liability  of 
crop  insurance  to  specific  areas  and 
crops.  This  limitation  could  take  the 
form  of  complete  withdrawal  of 
insurance  in  some  cases,  or  limitations 
on  the  volume  of  business  that  would  be 
accepted  in  a  year  for  a  crop  or  area. 
Commercial  insurers  use  this  process  to 
manage  their  exposure  to  avoid 
concentrations  geographically  or  by 
product  line.  Crop  insurance  may  need 
the  same  management  of  its  exposures 
rather  than  accepting  any  and  all  risk 
whenever  farmers  decide  to  enter  and 
exit  the  program.  This  extreme  action 
would  indicate  that  the  program  was 
unable  to  completely  fulfill  its  social 
and  public  policy  responsibilities,  and 
must  be  regarded  as  an  initiative  of  last 
resort. 

rV.  Management  Actions  If  Actions  in 
Section  II  Are  More  Successful  Than 
Needed 

The  greatest  impediment  to  increased 
program  participation  will  be  high 
premium  rates  that  might  result  from 
the  actions  defined  in  this  plan. 
Moderation  of  premium  rate  increases 
will  be  a  priority  if  more  stringent 
program  administration  reduces  the  loss 
ratio  below  the  target.  If  this  occurs, 
experience  should  be  examined  to 
identify  losses  paid  that  no  longer 
should  be  expected.  Once  the  impact  of 
those  losses  is  eliminated  from  the 
experience,  some  improvement  in 
premium  rates  would  be  anticipated. 
FCIC  believes  that  the  remaining 
management  actions  that  have  improved 
administration  of  the  program  or  Oiat 
have  better  defined  the  coverage 
provided  to  U.S.  agriculture  should  not 
be  relaxed  because  these  generally 
represent  good  administration  of  public 
policy. 

Done  in  Washington,  DC  on  April  1, 1994. 
Kenneth  D.  Ackerman, 

Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  94-8244  Filed  4-5-94;  8:45  ami 
BtLUNG  CODE  3410-08-M 
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responsibilities  under  the  Americans 
with  Disabilities  Act.  The  Committee 
will  review  ADAAG  in  its  entirety  and 
make  recommendations  to  the  Access 
Board  on: 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Americans  With  Disabilities  Act 
Accessibility  Guidelines  for  Buildings 
and  Facilities 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  intent  to  establish 
advisory  committee. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  announces  its 
intent  to  establish  an  advisory 
committee  to  review  the  Americans 
with  Disabilities  Act  Accessibility 
Guidelines  (ADAAG)  for  buildings  and 
facilities  and  requests  applications  from 
interested  organizations  for  members  to 
serve  on  the  committee.  The  committee 
will  make  recommendations  to  the 
Access  Board  for  updating  ADAAG  to 
ensure  that  the  guidelines  remain 
consistent  with  technological 
developments  and  changes  in  national 
standards  and  model  codes,  and  meet 
the  needs  of  individuals  with 
disabilities. 

DATES:  Applications  should  be  received 
by  June  6, 1994. 

ADDRESSES;  Applications  should  be  sent 
to  the  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,  suite  1000, 
Washington,  DC  20004-1111.  Fax 
number  (202)  272-5447. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Mazz,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,  suite  1000, 
Washington,  DC  20004-1111. 

Telephone  number  (202)  272-5434 
extension  21  (Voice);  (202)  272-5449 
(TTY).  This  document  is  available  in 
alternate  formats  (cassette  tape,  braille, 
large  print,  or  computer  disc)  upon 
request. 

SUPPLEMENTARY  INFORMATION:  The 
Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  is  responsible  for  developing 
guidelines  under  the  Americans  with 
Disabilities  Act  of  1990  to  ensure  that 
newly  constructed  and  altered  buildings 
and  facilities  covered  by  the  law  are 
readily  accessible  to  and  usable  by 
individuals  with  disabilities.'  The 


■  The  Access  Board  is  an  independent  Federal 
agency  established  by  section  502  of  the 
Rehabilitation  Act  of  1973,  as  amended,  whose 
primary  mission  is  to  promote  accessibility  for 
individuals  with  disabilities.  The  Access  Board 


Access  Board  published  its  accessibility 
guidelines  for  the  Americans  with 
Disabilities  Act  in  July  1991.  36  CFR 
part  1191,  Appendix  A.  These 
guidelines,  known  as  the  Americans 
with  Disabilities  Act  Accessibility 
Guidelines  (ADAAG),  have  been 
adopted  by  the  Department  of  Justice 
and  the  Department  of  Transportation  as 
the  accessibility  standards  for  newly 
constructed  and  altered  places  of  public 
accommodation,  commercial  facilities, 
and  transportation  facilities  covered  by 
the  Americans  with  Disabilities  Act.2  28 
CFR  part  36,  Appendix  A;  49  CFR  part 
37,  Appendix  A. 

When  it  initially  published  ADAAG, 
the  Access  Board  announced  that  it 
would  periodically  review  and  update 
the  guidelines  to  ensure  that  they 
remain  consistent  with  technological 
developments  and  changes  in  national 
standards  and  model  codes,  and  meet 
the  needs  of  individuals  with 
disabilities.  56  FR  35410  (July  26, 1991). 
The  Access  Board  also  stated  that  it 
would  work  cooperatively  with  national 
standards  and  model  code  organizations 
to  achieve  a  single  standard  over  time 
that  meets  the  requirements  of  the 
Americans  with  Disabilities  Act  and 
that  can  be  adopted  as  an  accessibility 
code  by  State  and  local  governments 
throughout  the  country.  Id. 

The  Access  Board  will  begin  the 
process  of  reviewing  and  updating 
ADAAG  this  fiscal  year  by  establishing 
an  ADAAG  Review  Advisory  Committee 
(Committee).  The  establishment  of  the 
Committee  would  be  in  the  public 
interest  and  would  support  the  agency 
in  performing  its  duties  and 


consists  of  25  members.  Thirteen  are  appointed  by 
the  President  from  among  the  public,  a  majority  of 
who  are  required  to  be  individuals  with  disabilities. 
The  other  twelve  are  heads  of  the  following  Federal 
agencies  or  their  designees  whose  positions  are 
Executive  Level  IV  or  above:  The  Departments  of 
Health  and  Human  Services.  Education, 
Transportation,  Housing  and  Urban  Development, 
Labor,  Interior,  Defense,  Justice,  Veterans  Affairs, 
and  Commerce;  General  Services  Administration; 
and  United  States  Postal  Services. 

2The  Access  Board  has  initiated  rulemaking  to 
add  new  sections  to  ADAAG  for  certain  State  and 
local  govenunent  facilities  covered  by  the 
Americans  with  Disabilities  Act.  57  FR  60612 
(December  21, 1992).  Under  Department  of  Justice 
regulations.  State  and  local  governments  presently 
have  the  option  of  using  ADAAG  or  an  earlier 
accessibility  standard,  the  Uniform  Federal 
Accessibility  Standards  (UFAS),  when  constructing 
or  altering  buildings  and  facilities.  26  CFR 
35.151(c).  The  Department  of  Justice  is  expected  to 
amend  the  regulations  in  the  near  future  to 
eliminate  this  option.  The  Access  Board  is  also 
working  with  other  Federal  agencies  to  use  ADAAG 
as  the  t»sis  for  the  accessibility  standard  for 
federally  financed  facilities  covered  by  the 
Architectural  Barriers  Act.  Eventually,  it  is 
anticipated  that  there  will  be  a  single  accessibility 
standard  for  all  public  and  private  buildings  and 
facilities  covered  by  the  Americans  with  Disabilities 
Act  and  the  Architectural  Barriers  Act. 


•  Improving  the  format  and  usability  of 
ADAAG; 

•  Reconciling  editorial  and  substantive 
differences  between  ADAAG  and  national 
standards  and  model  codes,  including  the 
CABO/ ANSI  A117.1-1992  American 
National  Standard  for  Accessible  and  Usable 
Buildings  and  Facilities;. 

•  Updating  ADAAG  to  reflect 
technological  developments  and  to  meet  the 
needs  of  individuals  with  disabilities;  and 

•  Coordinating  future  revisions  to  ADAAG 
with  national  standards  and  model  codes 
organizations. 

The  Committee  will  be  expected  to 
present  a  report  with  its 
recommendations  to  the  Access  Board 
within  one  year  of  the  Committee’s  first 
meeting. 

The  Access  Board  requests 
applications  fi'om  organizations 
representing  the  following  interests  for 
membership  on  the  Committee: 

•  Architects  and  design  professionals: 

•  Building  owners  and  operators; 

•  Individuals  with  disabilities; 

•  Model  code  groups; 

•  State  and  local  building  and  accessibility 
code  officials;  and 

•  Other  persons  affected  by  accessibility 
standards. 

The  number  of  Committee  members  will 
be  limited  to  effectively  accomplish  the 
Committee’s  work  and  will  be  balanced 
in  terms  of  interests  represented. 

Applications  should  be  sent  to  the 
Access  Board  at  the  address  listed  at  the 
beginning  of  this  notice.  The  application 
should  include  a  statement  of  the 
organization’s  interests  and  the  name, 
title,  address  and  telephone  number  of 
the  person  who  would  represent  the 
organization  on  the  Committee.  The 
application  should  also  describe  of  the 
person’s  qualifications,  including  any 
experience  the  person  has  had  with 
developing  or  applying  national 
standards,  model  codes,  or  State  and 
local  codes.  Committee  members  will 
not  be  compensated  for  their  service. 
The  Access  Board  may  pay  travel 
expenses  for  a  limited  niunber  of 
persons  who  would  otherwise  be  unable 
to  participate  on  the  Committee. 
Committee  members  will  serve  as 
representatives  of  their  organizations, 
not  as  individuals.  They  will  not  be 
considered  special  government 
employees  and  will  not  be  required  to 
file  confidential  financial  disclosure 
reports. 

After  the  applications  have  been 
reviewed,  the  Access  Board  will  publish 
a  notice  in  the  Federal  Register 
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announcing  the  appointment  of 
Committee  members  and  the  first 
meeting  of  the  Committee.  The 
Committee  will  operate  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  app  2.  The  Office  of 
Management  and  Budget  has  approved 
the  Committee  in  accordance  with 
Executive  Order  12838.  Committee 
meetings  will  be  held  in  Washington, 
DC.  Ea^  meeting  will  be  open  to  the 
public.  A  notice  of  each  meeting  will  be 
published  in  the  Federal  Register  at 
least  fifteen  days  in  advance  of  the 
meeting.  Records  will  be  kept  of  each 
meeting  and  made  available  for  public 
inspection. 

Although  the  Committee  will  be  " 
limited  in  size,  there  will  be  an 
opportunity  for  the  public  to  present 
written  information  to  the  Committee 
and  to  comment  at  Committee  meetings. 
Persons  and  organizations  who  are 
interested  in  particular  sections  of 
ADAAG,  are  encouraged  to  inform  the 
Access  Board  of  their  interests.  The 
Access  Board  will  notify  persons  and 
organizations  who  indicate  interest  in 
particular  sections  of  ADAAG  when 
Committee  meetings  are  scheduled  to 
discuss  those  sections. 

Authorized  by  vote  of  the  Access 
Board  on  November  10, 1993. 

Judith  E.  Heumann, 

Chairman,  U.S.  Architectural  and 
Transportation  Barriers  Compliance  Board. 
IFR  Doc.  94-8230  Filed  4-5-94;  8:45  am) 
BILLINO  CODE  815(M>1-P 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  Of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Expiort 
Administration. 

Title:  National  Security  Assessment  of 
the  Cartridge  and  Propellant  Actuated 
Device  Industry. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  Collection. 

Burden:  400  hours. 

Number  of  Respondents:  50. 

Avg  Hours  Per  Response:  8  hours. 

Needs  and  Uses:  Information  will  be 
collected  from  50  firms  to  assess  the 
health  and  competitiveness  of  the 
Cartridge  and  Propellant  Activated 
Device  Industry.  Recommendations  will 
be  made  to  maintain  the  viability  of  this 
critical  industry. 


Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency:  One  time. 

Respondent’s  Obligation:  Mandatory. 

OMB  Desk  Officer:  Gary  Waxman, 
(202)395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5327, 14th  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  W'axman,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  March  31, 1994. 

Edward  Midials, 

Departmental  Forms  Clearance  Officer.  Office, 
of  Management  and  Organization. 

(FR  Doc.  94-8251  Filed  4-5-94;  8:45  ami 
BILUNG  CODE  SSIO-CW-F 


International  Trade  Administration 

[A-357-a041 

Silicon  Metal  From  Argentina; 
Amendment  to  Final  Results  of 
Antidumping  Administrative  Review 

summary:  On  December  14, 1993,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  final  results  of 
administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Argentina.  The  results 
covered  the  period  March  29, 1991 
through  August  31, 1992.  For  one  firm, 
Silarsa,  we  are  amending  these  final 
results  due  to  a  clerical  error. 

EFFECTIVE  DATE:  April  6,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  McPhillips  or  John  Kugelman 
at  (202)  482-5253,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  14, 1993,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (58  ^  65336)  the  final  results 
of  administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Argentina  (57  FR  48779, 
September  26, 1991).  The  review 
covered  the  period  March  29, 1991 
through  August  31, 1992. 


Since  Silarsa  did  not  respond  to  the 
Department’s  request  for  cost  of 
production  and  constructed  value 
information,  for  the  final  results  we 
relied  on  best  information  available 
(BIA)  for  Silarsa.  As  BIA,  we  used  the 
dumping  margin  petitioners  had 
constructed  by  using  the  information  on 
the  record  of  the  review. 

Subsequent  to  the  publication  of  the 
final  results,  we  received  timely 
allegations  of  ministerial  errors  ftnm 
Silarsa.  Silarsa  requested  that  we  correct 
certain  claimed  errors  in  the  calculation 
of  Silarsa 's  cost  of  manufacturing  (COM) 
and  constructed  value  (CV),  which 
affected  the  final  margin  we  assigned  to 
Silarsa.  Silarsa  pointed  out  that, 
contrary  to  basic  accounting  principles, 
the  Department  had  erroneously  double- 
counted  the  cost  of  materials  by  adding 
“1992  WIP  (work  in  process)’’  and 
“1992  Finished  Goods’’  to  Silarsa’s 
“1992  Purchases”. 

In  response,  petitioners  stated  that 
Silarsa’s  request  was  without 
foundation.  Petitioners  noted  that  the 
Department  assigned  Silarsa  a  BIA  rate 
of  54.97%  because  Silarsa  terminated  its 
participation  in  the  review  only  after  the 
Department  initiated  a  sales-below-cosf 
investigation  based  on  petitioners’ 
allegations.  Petitioners  further  asserted 
that  the  arguments  raised  by  Silarsa  in 
its  Clerical  error  allegation  did  not 
constitute  the  type  of  ministerial  error 
discussed  in  19  CFR  353.28(d),  which 
covers  ministerial  errors  of  a  clerical  or 
arithmetic  nature. 

Petitioners  contended  that  Silarsa 
argued  its  case  in  its  rebuttal  brief  and 
in  its  December  23, 1993,  clerical  error 
allegation.  In  petitioners’  view,  this 
attempt  by  Silarsa  to  bring  its  post¬ 
decision  reargument  of  its  case  under 
the  guise  of  allowing  for  identification 
of  ministerial  errors  is  an  abuse  of  that 
rule  and  should  be  rejected. 

On  March  2, 1994,  the  Court  of 
International  Trade  (CJT),  in  Silarsa  S.A. 
V.  United  States  (Court  No.  94-01- 
00030),  issued  an  order  remanding  the 
final  results  of  the  1991-1992 
administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  ficm  Argentina  for  the  correctioa 
of  ministerial  errors.  We  agreed  with 
Silarsa  and  the  CTT  that  certain 
inventory  items  were  double-counted  in 
petitioners’  calculation  of  Silarsa’s  cost 
of  materials.  On  March  17, 1994,  the 
Department  submitted  its 
redetermination  on  remand  to  the  CTT. 
On  March  24, 1994,  the  CTT  affirmed  the 
Department’s  redetermination  on 
-remand. 
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Amendment  to  the  Final  Results  of 
Review 

As  a  result  of  our  correction  of  this 
ministerial  error,  we  have  determined 
that  the  weighted-average  margin  for 
Silarsa  for  the  period  March  29, 1991 
through  August  31, 1992  is  24.62 
percent. 

Accordingly,  the  Department  will 
determine,  and  the  Customs  Service  will 
assess,  antidumping  duties  on  all 
appropriate  entries.  The  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 

Furthermore,  a  cash  deposit  of  24.62 
percent  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
produced  by  Silarsa  and  entered  or 
withdrawn  from  warehouse  for 
consumption  on  or  after  the  publication 
date  of  this  notice.  The  cash  deposit 
requirement  for  manufacturers/ 
exporters  other  than  Silarsa  specified  in 
the  final  results  of  this  administrative 
review  remain  unaffected  by  this 
amendment. 

This  notice  is  published  pursuant  to 
section  751(f)  of  the  Tariff  Act  of  1930, 
as  amended,  and  §  353.28  of  the 
Department’s  regulations. 

Dated:  March  31, 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-8271  Filed  4-15-94;  8:45  ami 
BILLING  CODE  3510-OS-M 


[A-351-824,  A-307-811] 

Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Silicomangancse  From  Brazil  and 
Venezuela 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  April  6,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ready  (Brazil)  or  Edward 
Easton  (Venezuela),  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-2613  or  482-1777, 
respectively. 

Postponement 

On  December  2, 1993,  the  Department 
of  Commerce  (Department)  initiated 
antidumping  duty  investigations  of 
silicomanganese  from  Brazil  and 
Venezuela.  On  March  25, 1994,  Elkem 
Metals  Company  and  the  Oil,  Chemical 
&  Atomic  Workers  Local  3-639 
f  (petitioners),  requested  that  the 
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Department  postpone  its  preliminary 
determinations  imtil  June  10, 1994,  in 
order  to  allow  the  Department  to 
consider  and  act  upon  the  sales-below- 
cost  allegations  submitted  by 
petitioners,  and  to  further  evaluate  the 
deficiencies  in  respondents’ 
questionnaire  responses. 

In  accordance  with  section 
733(c)(1)(A)  of  the  Tariff  Act  of  1930 
(the  Act),  as  amended  and  19  CFR 
353.15(c),  we  find  no  compelling 
reasons  to  deny  petitioners’  request  and 
are,  accordingly,  postponing  the  dates  of 
these  preliminary  determinations  until 
no  later  than  June  10, 1994. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated:  March  30, 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-8260  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  3510-OS-P 


[A-6d3-8321 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Antidumping  Duty  Investigation  of 
Color  Negative  Photographic  Paper 
and  Chemical  Components  Thereof 
From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  April  6, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Crow,  Office  of  Antidumping 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
482-0116. 

Preliminary  Determination 

We  preliminarily  determine  that  color 
negative  photographic  paper  and 
chemical  components  thereof  (CNPP) 
from  Japan  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation”  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  September  20, 1993  (58 
FR  50331,  September  27, 1993),  the 
following  events  have  occurred. 

On  October  15, 1993,  the  International 
Trade  Commission  (ITC)  issued  an 
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affirmative  preliminary  injury 
determination. 

On  November  15, 1993,  the 
Department  presented  an  antidumping 
duty  questionnaire  for  CNPP  to  Fuji 
Photo  Film,  Company,  Ltd.,  hereinafter 
referred  to  as  "Fuji”  or  “respondent” 

(see  February  28, 1994,  memorandum  to 
the  file).  Respondent  submitted  sales 
questionnaire  responses  in  December 
1993  and  January  1994.  The  Department 
issued  supplemental  sales 
questionnaires  in  February  1994. 
Respondent  submitted  the  responses  to 
these  supplemental  questionnaires  in 
February  and  March  1994. 

On  D^ember  14, 1993,  respondent 
submitted  a  statement  in  support  of  the 
Department  postponing  the  preliminary 
determination  in  this  investigation.  On 
December  23, 1993,  petitioner  requested 
that  the  Department  postpone  the 
preliminary  determination  imtil  March 
29,  1994,  pursuant  to  19  CFR  353.15(c) 
(1993).  The  Department  granted  this 
request  on  January  6, 1994  (59  FR  1927, 
January  13, 1994). 

On  March  2, 1994,  petitioner 
submitted  an  allegation  that  critical 
circumstances  exist  with  respect  to 
imports  of  CNPP  from  Japan.  On  March 
4, 1994,  the  Department  sent  respondent 
a  critical  circumstances  questionnaire. 
Respondent  submitted  responses  to  the 
Department’s  critical  circumstances 
questionnaire  on  March  18, 1994. 

On  March  8, 1994,  in  accordance  with 
19  CFR  353.20(b),  respondent  requested 
that,  in  the  event  of  an  affirmative 
preliminary  determination,  the 
Department  postpone  the  final 
determination. 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
color  negative  photographic  paper  is  all 
sensitized,  unexpos^  silver-halide 
color  negative  photographic  paper, 
whether  in  master  rolls,  smaller  rolls  or 
sheets.  Chemical  components  include 
sensitized  (whether  chemically  or 
spectrally)  and  unsensitized  emulsions, 
couplers,  and  coupler  dispersions  used 
in  making  color  negative  photographic 
'paper. 

Unsensitized  silver-halide  emulsions 
consist  of  silver-halide  microcrystals 
dispersed  in  a  gelatin  and  water  matrix 
after  preparation  and  washing  to  remove 
soluble  salts.  Unsensitized  emulsions 
are  naturally  sensitive  to  blue  and 
ultraviolet  light,  but  cannot  efficiently 
convert  light  to  form  a  color  image 
without  further  processing.  Sensitized 
emulsions  have  been  treated  to  increase 
their  sensitivity  across  the  entire 
spectrum  and/or  treated  by  the  addition 
of  sp'ectral  sensitizing  dyes  to  make  the 
emulsions  selectively  sensitive  to 


16178 


Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Notices 


specific  wavelengths  of  light.  A  coupler 
is  a  colorless,  water-insoluble  chemical 
capable  of  reacting  with  a  silver-halide 
development  product  to  form  a  dye.  A 
coupler  dispersion  consists  of  a  coupler 
dispersed  in  a  water-gel  solution,  and 
may  comain  organic  solvents,  chemicals 
to  stabilize  the  coupler  and  other 
substances. 

Specifically  excluded  from  this 
investigation  are  all  paper  and  chemical 
products  not  used  in  the  silver  halide 
process  which  are  used  in  other  imaging 
technologies.  Products  outside  the  scope 
include  toner  and  developer  chemicals 
used  in  electrostatic  or  indirect  imaging 
processes  (e.g.,  xerography),  products 
used  in  laser  printing,  and  instant 
photography  products. 

Also  excluded  from  the  scope  of  the 
investigation  is  paper  that  is  designed 
exclusively  for  use  in  graphic  arts 
proofing  equipment  and  does  not 
exceed  160  microns  in  thickness,  and 
emulsions  classified  under  subheading 
3707.10.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
that  are  used  in  the  manufacture  of 
monochrome  graphic  arts  film  or  paper 
that  are  not  used  in  the  production  of 
color  negative  photographic  paper. 

The  color  negative  photographic 
paper  subject  to  this  investigation  is 
currently  classifiable  under  HTSUS 
subheadings  3703.10.3030  and 
3703.20.3030.  Emulsions  are  currently 
classifiable  under  HTSUS  subheadings 
3707.10.0000  and  3707.90.3000. 

Couplers  and  coupler  dispersions  are 
currently  classifiable  under  HTSUS 
subheadings  3707.90.3000, 

3707.90.6000,  2933.19.3000, 
2933.90.2500  and  2934.90.2000. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

To  avoid  suspension  of  liquidation  of 
non-subject  chemicals,  those  items 
entered  under  the  HTSUS  subheadings 
listed  above,  which  are  not  for  use  in 
the  color  negative  photographic  paper 
production  process,  must  be 
accompanied  by  an  importer’s 
declaration  to  the  Customs  Service  to 
that  effect. 

In  order  to  be  excluded  from  the 
suspension  of  liquidation  ordered  in 
this  notice,  all  sensitized  (whether 
chemically  or  spectrally)  and 
unsensitized  emulsions,  couplers,  and 
coupler  dispersions  entered  into  the 
United  States  must  be  accompanied  by 
an  importer’s  declaration  to  the  Customs 
Service  to  the  effect  that  they  are  not  for 
use  in  the  color  negative  photographic 
paper  production  process  and  will  not 
be  used  in  the  color  negative 
photographic  paper  production  process. 


On  February  18, 1994,  petitioner  and 
respondent  submitted  comments  on 
whether  the  chemical  components  are 
in  the  same  class  or  kind  of 
merchandise  as  color  negative 
photographic  paper.  Petitioner  argues 
that  the  subject  merchandise  constitutes 
one  class  or  kind  of  merchandise, 
whereas  respondent  argues  that  the 
merchandise  included  in  the  scope  of 
investigation  constitutes  two  classes  or 
kinds  of  merchandise.  We  determined 
that  color  negative  photographic  paper 
and  the  chemical  components  constitute 
one  class  or  kind  of  merchandise  (see 
March  24, 1994,  decision  memorandum 
from  Richard  W.  Moreland  to  Barbara  R. 
Stafford).  We  based  our  determination 
on  the  criteria  set  forth  in  Diversified 
Products  V.  United  States,  572  F.  Supp. 
883  (1983)  and  Kyowa  Gas  Chemical 
Industry  Co.,  Ltd.  v.  United  States,  582 
F.  Supp.  887  (1984). 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
March  1, 1993,  through  August  31, 

1993. 

Such  or  Similar  Comparisons 

In  this  investigation,  we  have  only 
examined  sales  of  color  negative 
photographic  paper;  we  have  not 
examined  sales  of  chemical  components 
because  respondent  did  not  make  such 
sales  during  the  POI  (see  October  22, 
1993,  memorandum  from  James  Maeder 
to  David  Binder).  We  have  determined 
for  purposes  of  the  preliminary 
determination  that  the  color  negative 
photographic  paper  covered  by  this 
investigation  comprise  a  single  category 
of  “such  or  similar’’  merchandise. 
Respondent  reported  products  that  are 
identical  according  to  the  Department’s 
matching  criteria,  but  have  minor  cost 
differences  based  on  the  emulsions 
contained  in  each  product.  For  purposes 
of  the  preliminary  determination,  we  are 
treating  these  products  as  identical  and 
are  making  no  adjustments  for 
differences  in  merchandise  between  the 
products  as  claimed  by  respondent  in 
accordance  with  19  CFR  353.57.  This  is 
because  respondent  failed  to  provide  a 
narrative  description  for  its  adjustments 
for  differences  in  merchandise  that 
explains  the  exact  nature,  source,  and 
size  of  each  difference.  We  have 
instructed  the  respondent  to  submit  a 
thorough  description  of  its  adjustments 
for  differences  in  merchandise  so  that 
these  adjustments  can  be  considered  for 
use  in  the  final  determination  (see 
February  23, 1994,  decision 
memorandum  from  Richard  W. 
Moreland  to  Barbara  R.  Stafford). 


Fair  Value  Comparisons 

To  determine  whether  sales  of  CNPP 
from  Japan  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  “United  States  Price” 
and  “Foreign  Market  Value”  sections  of 
this  notice. 

United  States  Price 

We  based  USP  on  exporter’s  sales 
price  (ESP),  in  accordance  with  section 
772(c)  of  the  Act,  because  the  subject 
merchandise  was  sold  to  the  first 
unrelated  purchaser  after  importation 
into  the  United  States. 

On  March  22, 1994,  respondent 
submitted  clarifications  regarding  its 
response  to  section  C  of  the 
Department’s  questionnaire  regarding 
U.S.  sales.  Respondent  requested  that 
the  Department  consider  backup 
calculations  for  reported  ocean  freight 
charges,  and  U.S.  short-term  interest 
rates.  In  this  submission,  Fuji  also 
provided  clarification  concerning 
certain  Fuji-Hunt  (a  U.S,  entity  related 
to  Fuji)  delivery  expenses  and  certain 
Fuji-Hunt  indirect  selling  expenses. 

This  submission  was  received  too  late  to 
be  used  for  purposes  of  the  preliminary 
determination;  however,  we  will 
consider  this  submission  in  our  final 
determination. 

Based  on  information  submitted  by 
respondent,  we  reclassified  a  certain 
movement  expense  as  revenue,  and 
added  it  to  the  U.S.  gross  unit  price.  We 
added,  where  appropriate,  freight 
revenue  to  the  U.S.  gross  price,  before 
adjusting  for  freight  costs. 

We  made  deductions,  where 
appropriate,  for  discounts  and  rebates, 
and  the  following  movement  charges: 
foreign  brokerage,  foreign  inland  freight, 
ocean  freight,  marine  insurance,  U.S. 
brokerage  and  handling,  U.S.  broker’s 
commission,  U.S.  duty,  and  several  U.S. 
inland  freight  charges  including  inland 
freight  insurance.  For  certain  inland 
freight  charges  applicable  to  sales  made 
through  Fuji-Hunt,  as  minor  charge- 
specific  best  information  available 
(BIA),  the  Department  increased  the 
reported  charges  to  account  for  missing 
values.  Additionally,  we  deducted 
commissions  and  direct  selling 
expenses  which  include  advertising, 
credit  expenses,  and  a  combination  of 
promotional  expenses  which  constitute 
other  direct  selling  expenses.  We 
recalculated  U.S.  imputed  credit  using 
the  reported  dates  of  shipment  and 
payment  because  the  amoimts  reported 
by  the  respondent  did  not  consistently 
reflect  the  method  described  in  the 
questionnaire  response.  We  then 
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adjusted  the  U.S.  price  for  additional 
product  preparation  performed  by 
certain  p^ies  after  exportation.  The 
preparation  performed  by  certain  parties 
was  treated  as  a  component  of  total 
packing  costs  which  were  deducted 
from  USP. 

We  also  deducted  indirect  selling 
expenses  which  include  those  indirect 
selling  expenses  that  Fuji-USA  (Fuji’s 
principal  related  U.S.  entity)  incurred  in 
its  general  sales  activities,  those  indirect 
selling  expenses  that  Fuji-Hunt  incurred 
in  its  sales  and  marketing  activities, 
foreign  and  U.S,  pre-sale  warehousing 
expenses,  inventory  carrying  costs, 
premiums  for  product  liability 
insurance,  ana  indirect  selling  expenses 
incurred  in  Japan. 

For  purposes  of  the  preliminary 
determination,  we  are  accepting 
respondent’s  treatment  of  Fuji-USA ’s 
commissions  paid  to  an  unrelated  party 
and  Fuji-Hunt’s  commissions  as  direct 
selling  expenses  and  commissions  paid 
to  Fuji-USA’s  employees  as  indirect 
selling  expenses  pending  the  receipt  of 
additional  information  to  be  used  for  the 
final  determination.  We  treated  all 
advertising  costs  as  direct  selling 
expenses  because  respondent  reported 
that  all  advertising  is  directed  at  their 
customers’  customers. 

We  made  an  adjustment  to  U.S.  price 
for  the  consumption  tax  paid  on  the 
comparison  sales  in  Japan.  In  Federal- 
Mogul  Corporation  and  The  Torrington 
Company  v.  United  States,  Slip  Op.  93- 
194  (QT,  October  7, 1993),  the  Court  of 
International  Trade  (QT)  prohibited  us 
from  applying  a  purely  tax-neutral 
margin  calculation  methodology. 
Accordingly,  we  made  our  tax 
methodology  conform  to  the 
instructions  of  the  QT,  and  adjusted 
U.S.  price  for  taxes  by  multiplying  the 
home  market  tax  rate  by  the  price  of  the 
U.S.  merchandise  at  the  point  in  the 
chain  of  commerce  of  the  U.S. 
merchandise  that  is  analogous  to  the 
point  in  the  home  market  chain  of 
commerce  at  which  the  foreign 
government  applies  the  home  market 
consumption  tax. 

In  this  investigation,  the  tax  levied  on 
the  subject  merchandise  in  the  home 
market  is  three  percent.  We  calculated 
the  appropriate  tax  adjustm^t  to  be 
three  percent  of  the  price  of  the  U.S. 
merchandise  net  of  discoimts  reflected 
on  the  invoice  at  the  time  of  sale 
(which,  in  this  case,  is  the  point  in  the 
chain  of  commerce  of  the  U.S. 
merchandise  that  is  analogous  to  the 
point  in  the  home  market  chain  of 
commerce  at  which  the  foreign 
govenunent  applies  the  home  market 
consumption  tax).  We  then  added  this 
amount  to  the  U.S.  price.  We  also 


calculated  the  amount  of  the  tax 
adjustment  that  was  due  solely  to  the 
inclusion  of  expenses  in  the  original  tax 
base  that  are  later  deducted  fix)m  the 
price  to  calculate  USP  (i.e.,  three 
percent  of  the  sum  of  any  adjustments, 
expenses  and  charges  that  were 
deducted  from  the  price  of  the  U.S. 
merchandise).  We  deducted  this  amount 
after  all  other  additions  and  deductions 
had  been  made.  By  making  this 
additional  tax  adjustment,  we  avoid  a 
distortion  that  would  cause  the  creation 
of  a  dumping  margin  even  when  pre-tax 
dumping  is  zero. 

The  Etepartment  instructed 
respondent  to  report  by  April,  1, 1994, 
a  revised  sales  listing  for  sales  of  further 
manufactured  merchandis&  Since 
respondent  will  submit  this  sales 
information  too  late  to  be  included  in 
our  preliminary  analysis,  and  because 
respondent’s  first  submission  was  too 
deficient  to  use  for  purposes  of  this 
preliminary  determination,  we  have  not 
included  further  manufacturing  sales  in 
our  analysis  (see  March  24, 1994, 
decision  memorandum  from  Richard  W. 
Moreland  to  Barbara  R.  Stafford). 

Foreign  Mark^  Value 

We  compared  the  volume  of  home 
market  sales  of  subject  merchandise  to 
the  volume  of  third  country  sales  to 
determine  whether  there  was  a 
sufficient  volume  of  sales  in  the  homo 
mfirket  to  serve  as  a  viable  basis  for 
calculating  FMV.  We  found  that  the 
home  market  was  viable  for  sales  of 
CNPP. 

The  Elepartment  excluded  from  its 
analysis  certain  sales  of  control  paper, 
hobby  paper,  crystal  paper,  and  softech 
paper,  because  these  sales  were  made 
outside  of  the  ordinary  course  of  trade 
due  to  the  nature  of  the  products  and 
were  made  in  insignificant  quantities. 
We  omitted  error  entries  and  inventory 
adjustment  entries  because  these  entries 
are  not  sales  of  Q<1PP.  and  because 
respondent  did  not  directly  tie  these 
entries  to  the  relevant  sales  in  the  Q^P 
database.  Additionally,  we  dropped 
cancellation  transactions  from  the  sales 
database,  as  respondent  has  stated  that 
it  cannot  Identify  the  original 
transaction  to  which  a  specific 
cancellation  entry  applies.  We  also 
excluded  certain  low-priced  sales  of 
CNPP  because,  despite  a  specific  request 
to  do  so,  respondent  did  not  adequately 
explain  the  nature  of,  or  circumstances 
surrounding,  these  low-priced  sales. 

We  used  the  Department’s  current 
related  party  test,  which  considers 
differences  in  the  level  of  trade,  to 
determine  whether  sales  to  related 
customers  were  made  on  an  arm’s- 
length  basis.  For  purposes  of  the 


preliminary  determination,  we 
considered  a  party  as  related  to 
respondent  whenever  respondent  had 
substantial  ownership  in,  or  contractual 
agreements  constituting  business 
control  over,  the  party.  See  Appendix  II 
to  the  Final  Determination  of  S^les  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina  (58  FR  37077,  July  9, 1993) 
for  more  information  on  the 
Department’s  related  party  test.  We  did 
not  include  in  our  analysis  any  sales  to 
related  customers  that  we  determined 
were  not  at  arm’s  length. 

We  calculated  FMV  based  on 
delivered  prices,  inclusive  of  packing. 

We  made  deductions  for  inland  freight, 
rebates  and  discounts,  and  direct  selling 
expenses,  including  promotional  and 
advertising  expenses,  credit  expenses, 
warranty  and  guaranty  expenses,  and 
interest  for  guarantee  deposits,  where 
applicable.  For  those  rebate  programs 
where  respondent  did  not  identify  in 
the  database  which  customer  actually 
received  the  rebate,  we  made  no 
adjustment.  We  disallowed  any  rebate 
not  established  before  the  filing  of  the 
petition.  For  one  expanse  claimed  as  a 
rebate,  we  determined  that  the  expanse, 
although  viewed  as  a  direct  selling 
expanse  for  CNPP,  >vas  overstated 
through  a  misallocation  of  the  costs; 
consequently  we  did  not  make  any 
adjustment  for  this  expanse,  but  will 
consider  doing  so  sub^quent  to 
verification  and  further  explanation. 
With  regard  to  one  promotional  program 
reported  as  a  direct  selling  expanse,  we 
did  not  make  an  adjustment  to  FMV 
because  respondent  failed  to  report  the 
expense  properly. 

We  treated  all  advertising  costs  as 
direct  selling  exp>enses  because 
respondent  reported  that  all  advertising 
is  directed  at  Ae  customers’  customers. 
We  deducted  home  market  p)acking 
costs  and  added  U.S.  packing  costs  in 
accordance  with  section  773(a)(1)  of  the 
Act.  Where  respjondent’s  reported  total 
packing  costs  in  Jap>an  for  certain 
transactions  for  certain  p>acking  forms 
omitted  a  p>articular  p)acking  processing 
charge,  we  added,  as  minor  charge- 
specific  BIA,  the  repjorted  average 
charge. 

We  made  the  following  deductions 
from  FMV  in  accordance  with  19  CFR 
353.56.  We  calculated  home  market 
credit  expanses  using  the  reported  dates 
of  shipment  and  payment.  Where  no 
payment  had  been  received  we  used  the 
average  credit  p>eriod  for  home  market 
sales. 

We  deducted  from  FMV  the  weighted- 
average  home  market  indirect  selling 
exp>enses,  including  inventory  carrying 
costs,  warehousing  exp>enses,  product 
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liability  premiums,  technical  service 
expenses,  and  two  promotional  minilab 
programs,  up  to  the  amount  of  indirect 
selling  expenses  incurred  on  U.S.  sales. 
We  reclassified  these  two  promotional 
programs  as  indirect  selling  expenses. 
While  respondent  had  reported  these  as 
direct  selling  expenses,  we  have- 
preliminarily  determined  that 
respondent  has  not  directly  tied  them  to 
specific  sales  of  CNPP.  We  also 
reclassified  technical  expenses  as 
indirect  selling  expenses  because 
respondent’s  documentation  illustrates 
that  these  expenses  relate  to  general 
long-term  assistance,  rather  than 
customer-  or  sales-specific  expenses.  We 
offset  commissions  paid  to  unrelated 
parties  in  the  United  States  by  the 
amount  of  indirect  selling  expenses 
incurred  in  the  home  market  by 
respondent,  capped  by  the  sum  of  U.S. 
commissions  and  indirect  selling 
expenses  incurred,  both  in  Japan  and 
the  United  States,  for  U.S.  sales. 

For  purposes  of  the  preliminary 
determination,  we  have  treated  all 
movement  expenses  as  direct  selling 
expenses.  Therefore,  in  accordance  with 
the  decision  in  Ad  Hoc  Committee  of 
AZ-NM-TX-FL  Producers  of  Gray 
Portland  Cement  v.  United  States.  Slip 
Op.  93-1239  (Fed.  Cir.,  January  5, 1994), 
we  made  a  circumstance-of-sale 
adjustment  for  home  market  movement 
expenses.  We  recalculated  indirect 
selling  expenses  incurred  in  the  home 
market  by  reallocating  certain  rebates 
and  promotional  programs  as  indirect 
selling  expenses  rather  than  as  charges 
or  direct  selling  expenses,  respectively, 
because  we  found  that  respondent 
misclassified  these  expenses.  We 
classified  product  liability  expenses  as 
indirect  selling  expenses  because 
respondent’s  explanations  demonstrate 
that  its  liability  policy  is  general  in 
nature  and  not  tied  to  specific  sales. 

We  included  in  FMV  the  amount  of 
the  consumption  tax  collected  in  the 
Japanese  home  market.  We  also 
calculated  the  amount  of  the  tax  that 
was  due  solely  to  the  inclusion  of 
expenses  in  the  original  tax  base  that  are 
later  deducted  ft-om  home  market  price 
to  calculate  FMV  (i.e.,  three  percent  of 
the  sum  of  any  adjustments,  expenses, 
charges,  and  offsets  that  were  deducted 
from  the  home  market  price).  We 
deducted  this  amount  from  the  FMV 
after  all  other  additions  and  deductions 
were  made.  By  making  this  additional 
tax  adjustment,  we  avoid  a  distortion 
that  would  cause  the  creation  of  a 
dumping  margin  even  when  pre-tax 
dumping  is  zero.  In  addition,  we 
calculated  a  re-adjustment  of  the 
amount  of  tax  to  take  into  account  the 
amount  of  packing  expenses  added  to 


FMV  (i.e.,  three  percent  of  the  packing 
expenses). 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Critical  Circumstances 

On  March  2, 1994,  petitioner  alleged 
that  “critical  circumstances’’  exist  with 
respect  to  imports  of  CNPP  and 
chemical  components  thereof  fi'om 
Japan.  We  preliminarily  find  that 
critical  circumstances  do  not  exist  with 
respect  to  imports  of  CNPP  from  Japan, 
in  accordance  with  section  733(e)(1)  of 
the  Act.  To  determine  whether  or  not 
there  have  been  massive  imports  of 
CNPP  (one  of  the  criteria  in  a  critical 
circumstances  analysis)  we  compared 
the  export  volume  for  the  six  months 
subsequent  to  the  filing  of  the  petition 
to  that  for  the  six  months  prior  to  the 
filing  of  the  petition.  We  found  that 
exports  of  this  merchandise  from 
respondent  during  the  period 
subsequent  to  receipt  of  the  petition  had 
decreased.  Unless  we  find  that  imports 
of  the  subject  merchandise  were 
massive,  we  do  not  need  to  determine 
whether  there  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  or 
whether  there  is  knowledge  that  the 
exporter  was  selling  the  merchandise  at 
less  than  its  fair  value. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  CNPP  from  Japan,  as  defined 
in  the  “Scope  of  Investigation’’  section 
of  this  notice,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

The  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  preliminary  dumping 
margin,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Producer/manufacturer/exporter  | 

Margin 

1  percentage 

Fuji  Photo  Film  Co.  Ltd . 

360.95 

All  Others . | 

360.95 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Postponement  of  Final  Determination 

On  March  8, 1994,  in  accordance  with 
19  CFR  353.20(b),  the  sole  respondent 
requested  that,  in  the  event  of  an 
affirmative  determination,  the 
Department  postpone  the  final 
determination.  We  find  no  compelling 
reason  to  deny  the  request.  Accordingly, 
we  are  postponing  the  date  of  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  this 
notice. 

Public  Conunent 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  may  be  submitted  by 
any  interested  party  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  June  30, 1994,  and  rebuttal 
briefs  no  later  than  July  8, 1994.  We 
request  that  parties  in  this  case  provide 
an  executive  summary  of  no  more  than 
2  pages  in  conjunction  with  case  briefs 
on  the  major  issues  to  be  addressed. 
Further,  briefs  should  contain  a  table  of 
authorities.  Citations  to  Commerce 
determinations  and  court  decisions 
should  include  the  page  number  where 
cited  information  appears.  In  preparing 
the  briefs,  please  begin  each  issue  on  a 
separate  page.  In  accordance  with  19 
CFR  353.38(b),  we  will  hold  a  public 
hearing,  if  requested,  to  give  interested 
pcirties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  July  15, 1994,  at  10  a.m.  at  the 
U.S.  Department  of  Commerce,  room 
3708, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Parties  should  confirm  the  time,  date, 
and  place  of  the  hearing  48  hours  before 
the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Requests  should 
contain: 

(1)  The  party’s  name,  address, 
telephone  number; 

(2)  The  number  of  participants;  and 
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(3)  A  list  of  the  issues  to  be  discussed. 
In  accordance  with  19  CFR  353.38(b), 
oral  presentations  will  be  limited  to  the 
issues  raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f))  and  19  CFR 
353.15(a)(4). 

Dated:  March  29, 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-8262  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  3S10-OS-P 


[A-421-8061 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Antidumping  Duty  Investigation  of 
Color  N^ative  Photographic  Paper 
and  Chemical  Components  Thereof 
From  the  Netherlands 

AGENCY:  Import* Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  April  6, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Beck,  Office  of  Antidumping 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
482-3464. 

Preliminary  Determination 

We  preliminarily  determine  that  color 
negative  photographic  paper  and 
chemical  components  thereof  (CNPP) 
from  the  Netherlands  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margin  is  shovra  in  the  “Suspension  of 
Liquidation”  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  September  20, 1993, 

(58  FR  50331,  September  27, 1993),  the 
following  events  have  occurred. 

On  October  15, 1993,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary 
determination. 

On  November  19, 1993,  the 
Department  presented  an  antidumping 
duty  questionnaire  to  Fuji  Photo  Film 
B.V.  (respondent). 

Respondent  submitted  its  responses  to 
the  Department’s  sales  and  cost 
questionnaires  in  December  1993  and 
January  1994.  The  Department  issued 
deficiency  sales  and  cost  questionnaires 
in  February  1994.  Respondent 


submitted  its  responses  to  these 
deficiency  questionnaires  in  February 
and  March  1994. 

On  December  14, 1993,  respondent 
submitted  a  statement  in  support  of  the 
Department  postponing  the  preliminary 
determination  in  this  investigation.  On 
December  23, 1993,  Eastman  Kodak 
Company  (petitioner)  requested  that  the 
Department  postpone  the  preliminary 
determination  until  March  29, 1994, 
pursuemt  to  19  CFR  353.15(c)  (1993). 

The  Department  granted  this  request  on 
January  6, 1994  (59  FR  1927,  January  13, 
1994). 

On  March  2, 1994,  petitioner 
submitted  an  allegation  that  critical 
circumstances  exist  with  respect  to 
imports  of  CNPP  from  the  Netherlands. 
On  March  4, 1994,  the  Department  sent 
respondent  a  critical  circumstances 
questionnaire.  On  March  18, 1994, 
respondent  submitted  its  response  to  the 
questionnaire. 

On  March  8, 1994,  respondent 
requested  that,  in  accordance  with  19 
CFR  353.20(b),  in  the  event  of  an 
affirmative  preliminary  determination, 
the  Department  postpone  the  final 
determination. 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
color  negative  photographic  paper  is  all 
sensitized,  unexposed  silver-halide 
color  negative  photographic  paper, 
whether  in  master  rolls,  smaller  rolls  or 
sheets.  Chemical  components  include 
sensitized  (whether  chemically  or 
spectrally)  and  unsensitized  emulsions, 
couplers,  and  coupler  dispersions  used 
in  making  color  negative  photographic 
paper. 

Unsensitized  silver-halide  emulsions 
consist  of  silver-halide  microcrystals 
dispersed  in  a  gelatin  and  water  matrix 
after  preparation  and  washing  to  remove 
soluble  salts.  Unsensitized  emulsions 
are  naturally  sensitive  to  blue  and 
ultraviolet  light,  but  cannot  efficiently 
convert  light  to  form  a  color  image 
without  further  processing.  Sensitized 
emulsions  have  been  treated  to  increase 
their  sensitivity  across  the  entire 
spectrum  and/or  treated  by  the  addition 
of  spectral  sensitizing  dyes  to  make  the 
emulsions  selectively  sensitive  to 
specific  wavelengths  of  light.  A  coupler 
is  a  colorless,  water-insoluble  chemical 
capable  of  reacting  with  a  silver-halide 
development  product  to  form  a  dye.  A 
coupler  dispersion  consists  of  a  coupler 
dispersed  in  a  water-gel  solution,  and 
may  contain  organic  solvents,  chemicals 
to  stabilize  the  coupler  and  other 
substances. 

Specifically  excluded  from  this 
investigation  are  all  paper  and  chemical 
products  not  used  in  the  silver  halide 


process  which  are  used  in  other  imaging 
technologies.  Products  outside  the  scope 
include  toner  and  developer  chemicals 
used  in  electrostatic  or  indirect  imaging 
processes  (e.g.,  xerography),  products 
used  in  laser  printing,  and  instant 
photography  products. 

Also  excluaed  from  the  scope  of  the 
investigation  are  paper  that  is  designed 
exclusively  for  use  in  graphic  arts 
proofing  equipment  and  does  not 
exceed  160  microns  in  thickness,  and 
emulsions  classified  under  subheading 
3707.10.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
that  are  used  in  the  manufacture  of 
monochrome  graphic  arts  film  or  paper 
that  are  not  used  in  the  production  of 
color  negative  photographic  paper. 

The  color  negative  photograpnic 
paper  subject  to  this  investigation  is 
currently  classifiable  under  HTSUS 
subheadings  3703.10.3030  and 
3703.20.3030.  Emulsions  are  currently 
classifiable  under  HTSUS  subheadings 
3707.10.0000  and  3707.90.3000. 
Couplers  and  coupler  dispersions  are 
currently  classifiable  under  HTSUS 
subheadings  3707.90.3000, 

3707.90.6000,  2933.19.3000, 
2933.90.2500  and  2934.90.2000. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

To  avoid  suspension  of  liquidation  of 
non-subject  chemicals,  those  items 
entered  under  the  HTSUS  subheadings 
listed  above,  which  are  not  for  use  in 
the  color  negative  photographic  paper 
production  process,  must  be 
accompanied  by  an  importer’s 
declaration  to  the  Customs  Service  to 
that  effect. 

In  order  to  be  excluded  from  the 
suspension  of  liquidation  ordered  in 
this  notice,  all  sensitized  (whether 
chemically  or  spectrally)  and 
unsensitized  emulsions,  couplers,  and 
coupler  dispersions  entered  into  the 
United  States  must  be  accompanied  by 
an  importer’s  declaration  to  the  Customs 
Service  to  the  effect  that  they  are  not  for 
use  in  the  color  negative  photographic 
paper  production  process  and  will  not 
be  used  in  the  color  negative 
photographic  paper  production  process. 

On  February  18, 1994,  petitioner  and 
respondent  submitted  comments  on 
whether  the  chemical  components  are 
in  the  same  class  or  kind  of 
merchandise  as  color  negative 
photographic  paper.  Petitioner  argues 
that  the  subject  merchandise  constitutes 
one  class  or  kind  of  merchandise, 
whereas  respondent  argues  that  the 
merchandise  included  in  the  scope  of 
investigation  constitutes  two  classes  or 
kinds  of  merchandise.  We  determined 
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that  color  negative  photographic  paper 
and  the  chemical  components  constitute 
one  class  or  kind  of  merchandise  (see 
March  24, 1994,  decision  memorandum 
from  Richard  W.  Moreland  to  Barbara  R 
Stafford).  We  based  mm  determination 
on  the  criteria  set  forth  in  Diversified 
Products  V.  United  States,  572  F.  Supp. 
883  (1983)  and  Kyowa  Gas  Chemical 
Industry  Co.,  Ltd.  v.  United  States,  582 
F.  Supp.  887  (1984). 

Period  of  Investigaticm  (POI) 

We  initiated  this  investigation  using  a 
six-month  POI  from  March  1, 1993, 
throu^  August  31, 1993.  Chi  October 
13, 1993,  petitioner  requested  that  the 
Department  expand  the  PCM.  We 
expanded  the  in  order  to  capture 
U.S.  shipments  made  pursuant  to  an 
October  1, 1991,  contract  with  the 
single-largest  imrelated  purchaser  (see 
December  30, 1993,  decision 
memorandum  from  Ridiard  W. 

Moreland  to  Barbara  R.  Stafford).  We 
instructed  respondent  to  submit  foreign 
sales  information  of  the  subject 
merchandise  for  the  month  of  November 
1991  to  be  the  basis  for  the  foreign 
market  value  (FMV)  comparison  to  the 
U.S.  shipments  made  pursuant  to  the 
long-term  contract  (see  January  17, 

1994,  decision  memorandum  from 
Richard  W.  Moreland  to  Barbara  R. 
Stafford). 

Such  or  Similar  Comparisons 

In  this  investigation,  we  have 
examined  sales  of  color  negative 
photographic  paper;  we  have  not 
examined  sales  of  chemical  components 
because  respondent  did  not  make  such 
sales  during  the  POI  (see  October  22, 
1993,  memorandum  from  James  Maeder 
to  David  Binder).  We  have  determined 
for  purposes  of  the  preliminary 
determination  that  the  color  negative 
photographic  paper  covered  by  this 
investigation  comprise  a  single  category 
of  “sudi  or  similar”  merchandise. 
Respond^t  reported  products  that  are 
identical  according  to  the  Department’s 
matching  criteria  but  have  minor  cost 
differences  based  on  the  emulsions 
contained  in  each  product.  For  purposes 
of  the  preliminary  determination,  we  are 
treating  these  products  as  identical  and 
are  making  no  adjustments  for 
differences  in  merchandise  between  the 
products  as  claimed  by  respondent  in 
accordance  with  19  CFR  353.57.  This  is 
because  respondent  failed  to  provide  a 
narrative  description  for  its  adjustments 
for  differences  in  merchandise  that 
explains  the  exact  nature,  source,  and 
size  of  each  difference.  We  have 
instructed  the  respondent  to  submit  a 
thorough  description  of  its  adjustments 
for  differences  in  merchandise  so  that 


these  adjustments  can  be  considered  for 
use  in  the  final  determination  (see 
February  23, 1994,  decision 
memorandum  from  Richard  W. 

Moreland  to  Barbara  R.  Stafford). 

Fair  Value  Compartsans/Multinatimud 
Corporation  Provision 

In  its  petition,  Kodak  alleged  that  all 
of  the  criteria  for  invoking  the 
multinational  corporatitm  (MNC) 
provision  have  been  met.  To  determine 
whether  sales  of  CNPP  from  the 
Nedieiiands  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  appropriate  FMV  as  required  by 
the  MNC  provision. 

The  MNC  provision,  contained  in 
section  773(d)  of  the  Act,  requires  the 
Department  to  determine  if  the 
following  three  criteria  are  met: 

(1)  Merchandise  exported  to  the 
United  States  is  being  produced  in 
facilities  which  are  owned  or  controlled, 
directly  or  indirectly,  by  a  person,  firm 
or  corporation  which  also  owns  or 
controls,  directly  or  indirectly,  other 
facilities  for  the  production  of  sudi  or 
similar  merchandise  which  are  located 
in  another  coimtry  or  countries; 

(2)  The  sales  of  such  or  similar 
merchandise  by  the  company  concerned 
in  the  home  market  of  tlM  exporting 
country  are  ncmexistent  or  inadequate  as 
a  basis  for  comparison  with  the  sales  of 
the  merchandise  to  the  United  States; 
and, 

(3)  The  FMV  of  such  or  similar 
merchandise  produced  in  one  or  more 
of  the  facilities  outside  the  country  of 
exportation  is  higjier  than  the  FMV  of 
such  or  similar  merchandise  produced 
in  the  facilities  located  in  the  country  of 
exportation.  (In  this  comparison,  we 
must  adjust  the  FMVs  for  any 
differences  between  the  costs  of 
production  in  the  two  countries 
(including  taxes,  labor,  materials  and 
overhead),  pursuant  to  section  773(d)  of 
the  Act). 

If  the  above  criteria  are  met,  then  the 
MNC  provision  instructs  the 
Department  to  compare  USP  to  the  FMV 
of  sudi  or  similar  merchandise 
produced  in  one  or  more  facilities 
outside  the  coimtry  of  exportation. 

Regarding  the  first  criterion,  Fuji 
Photo  Film  B.V.  is  wholly  owned  by 
Fuji  Photo  Film  Co.,  Ltd.  in  Japan. 
Further,  Fuji  Photo  Film  Co.,  Ltd. 
produces  the  subject  merchandise  in 
Japan.  Thus,  Fuji  Plioto  Film  B.V.  meets 
the  first  criterion. 

Regarding  the  second  criterimi,  we 
compared  the  volume  of  home  market 
sales  of  color  negative  photographic 
paper  to  the  volume  of  third  country 
sales  of  color  negative  photographic 


paper,  in  accordaiice  with  section 
773(dK2)  of  the  Act  and  19  CFR 
353.48(a),  in  order  to  determine  whether 
there  were  sufficient  sales  of  color 
negative  photographic  paper  in  the 
home  market  to  compare  to  sales  of 
color  negative  photographic  paper  to  the 
United  States.  We  foimd  that  the 
Netherlands  home  market  was  not 
viable  for  comparison  to  sales  to  the 
United  States  (see  January  11, 1994, 
memorandum  from  Richard  W. 

Moreland  to  Barbara  R.  Stafford). 

We  determined,  pursuant  to  19  CFR 
353.49,  that  Germany  is  the  most 
appropriate  third  country  market  for 
purposes  of  the  comparison  of  FMVs 
under  the  MNC  provision  because: 

(1)  Germany  is  the  largest  single  third 
country  market; 

(2)  liie  type  of  merchandise  sold  in 
Germany  is  mme  similar  to  Dutch 
exports  of  color  negative  p)K>tographic 
paper  to  the  U.S.  than  the  type  of 
merchandise  sold  elsewhere;  and 

(3)  The  channels  of  distribution  in 
Germany  are  most  similar  to  those  for 
color  negative  photographic  paper  from 
the  Netherlands  sold  in  the  United 
States  (see  December  30, 1993, 
memorandum  from  Richard  W. 
Moreland  to  Barbara  R.  Stafford). 

Re^rding  the  third  criterion,  we 
compared  German  and  Japanese  FMVs. 
To  calculate  the  FMVs,  we  first 
compared  the  German  and  Japanese 
prices  to  U.S.  price  (see  the  “Foreign 
Market  Value”  section  of  this  notice  for 
a  complete  description  of  how  we 
calculated  the  Ge^an  and  Japanese 
FMVs). 

Once  we  had  calculated  the  two 
FMVs,  we  calculated  a  comparison 
adjustment  for  each  product-specific 
Fh^  to  determine  whether  any  of  the 
observed  differences  in  value  between 
the  FMV  of  products  produced  in  Japan 
and  the  FMV  of  products  produced  in 
the  Netheriands  and  sold  in  Germany 
were  attributable  to  differences  in  costs 
of  production.  The  comparison 
adjustment  included  the  costs  of 
materials,  labor,  fixed  and  variable 
overhead,  general  and  administrative 
expense  ai^  interest  incurred  in 
producing  the  product. 

For  die  German  adjustment,  the 
Department  relied  on  the  submitted  cost 
information  except  in  the  following 
instances  where  die  costs  were  not 
appropriately  quantified  or  valued: 

U)  We  excluded  income  from 
investment  grants  as  this  generally 
relates  to  income  tax  credits  which  are 
not  considered  a  production  cost; 

(2)  We  did  not  include  foreign 
exchange  gains  or  losses  resulting  from 
sales  transactions  as  they  are  not  related 
to  production  costs;  and. 
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(3)  We  reallocated  CNPP  specific 
research  and  development  costs  to 
reflect  the  benefits  experienced  by 
facilities  in  Japan  and  the  Netherlands. 

For  the  Japanese  adjustment,  the 
Department  relied  on  the  submitted  cost 
information  except  in  the  following 
instances  where  the  costs  were  not 
appropriately  quantified  or  valued: 

U)  We  excluded  losses  from  the 
disposal  of  fixed  assets  as  these  costs 
did  not  appear  to  relate  to  the  subject 
merchandise; 

(2)  We  did  not  include  foreign 
exchange  gairis  or  losses  resulting  from 
sales  transactions  as  they  are  not  related 
to  production  costs; 

(3)  We  reallocated  CNPP  specific 
research  and  development  costs  to 
reflect  the  benefits  experienced  by 
facilities  in  Japan  and  the  Netherlands; 
and, 

(4)  We  excluded  the  enterprise  tax  in 
our  calculation  of  general  and 
administrative  expenses  because  this  tax 
is  based  on  income  and  is  not 
considered  a  production  cost. 

In  calculating  the  FMVs,  Japanese 
prices  included  a  consumption  tax  and 
German  prices  did  not.  Thus,  we 
adjusted  the  Japanese  FMV  by 
deducting  the  consumption  tax. 

Next,  we  deducted  the  German 
comparison  adjustment  from  the 
German  FMV  and  the  Japanese 
comparison  adjustment  from  the 
Japanese  FMV.  We  multiplied  the 
resulting  amount  for  each  product  by 
the  quantity  of  U.S.  merchandise  to 
which  the  product  was  compared  in 
order  to  provide  for  an  equitable 
comparison.  Finally,  we  aggregated  the 
values.  From  these  aggregated  values, 
we  determined  that  the  Japanese  value 
was  higher  than  the  German  value. 

Thus,  the  third  criterion  for  invoking 
the  MNC  provision  has  been  met. 

Because  all  of  the  above  criteria  for 
the  MNC  provision  have  been  met,  we 
are  required  to  base  the  FMV  for  the 
Netherlands  on  sales  prices  by  Fuji 
Photo  Film  Co.,  Ltd.  in  Japan  (see  the 
March  10, 1994,  memorandum  from  the 
team  to  Barbara  R.  Stafford  for  a  further 
discussion  of  the  Department’s  MNC 
methodology). 

United  States  Price 

We  based  USP  on  exporter’s  sales 
price  (ESP),  in  accordance  with  section 
772(c)  of  the  Act,  because  the  subject 
merchandise  was  sold  to  the  first 
unrelated  purchaser  after  importation 
into  the  United  States.  Respondent  did 
not  provide  a  revised  sales  listing  for  the 
foreign  extended  POI  sales  because  of 
ambiguous  language  in  our  deficiency 
questionnaire  regarding  the  due  dates. 
'Therefore,  we  have  not  considered  the 


extended  U.S.  POI  sale  for  purposes  of 
the  preliminary  determination,  but  will 
do  so  for  purposes  of  the  final 
determination.  Additionally,  we 
determined  that  it  is  not  necessary  to 
examine  U.S.  further-manufactured 
sales  from  the  Netherlands  for  purposes 
of  this  investigation  (see  January  17, 
1994,  memorandum  from  Richard  W. 
Moreland  to  Barbara  R.  Stafford). 

On  March  21, 1994,  respondent 
submitted  clarifications  regarding  its 
response  to  section  C  of  the 
Department’s  questionnaire  regarding 
U.S.  sales.  Respondent  requested  that 
the  Department  recalculate  a  certain 
inland  insurance  expense  and  a  certain 
indirect  selling  expense.  This 
submission  was  received  too  late  to  be 
used  for  purposes  of  the  preliminary 
determination;  however,  we  will 
consider  this  submission  in  our  final 
determination. 

Based  on  information  submitted  by 
respondent,  we  reclassified  a  certain 
movement  expense  as  revenue,  and 
added  it  to  the  U.S.  gross  unit  price. 

We  made  deductions,  where 
appropriate,  for  discounts  and  rebates 
and  for  the  following  movement 
charges:  foreign  brokerage,  foreign 
inland  freight,  marine  insurance,  ocean 
freight,  U.S.  brokerage  and  handling 
charges,  U.S.  duty,  U.S.  inland  freight, 
and  U.S.  inland  insurance.  We  added  an 
amount  for  duty  drawback. 

We  deducted  commissions  and  direct 
selling  expenses  which  include 
advertising,  credit  expenses,  and  a 
combination  of  promotional  expenses 
which  constitute  other  direct  selling 
expenses.  We  recalculated  U.S.  imputed 
credit  using  the  reported  dates  of 
shipment  and  payment  because  the 
amounts  reported  by  the  respondent  did 
not  consistently  reflect  the  method 
described  in  the  questionnaire  response. 
We  have  adjusted  USP  for  additional 
product  preparation  performed  by 
certain  parties  after  exportation. 

We  also  deducted  indirect  selling 
expenses  which  include  those  indirect 
selling  expenses  that  Fuji-USA 
(respondent’s  principal  related  U.S. 
entity)  incurred  in  its  general  sales 
activities,  those  indirect  selling 
expenses  that  Fuji-Hunt  (a  U.S.  entity 
related  to  respondent)  incurred  in  its 
sales  and  marketing  activities,  foreign 
and  U.S.  pre-sale  warehousing 
expenses,  inventory  carrying  costs, 
premiums  for  product  liability 
insurance,  and  indirect  selling  expenses 
incurred  in  Japan. 

For  purposes  of  the  preliminary 
determination,  we  are  accepting 
respondent’s  treatment  of  Fuji-USA’s 
commissions  paid  to  an  unrelated  party 
and  Fuji-Hunt’s  commissions  as  direct 


selling  expenses,  and  commissions  paid 
to  Fuji-USA’s  employees  as  indirect 
selling  expenses.  We  treated  all 
advertising  costs  as  direct  selling 
expenses  because  respondent  reported 
that  all  advertising  is  directed  at  their 
customers’  customers. 

We  made  an  adjustment  to  USP  for 
the  consumption  tax  paid  on  the 
comparison  sales  in  Japan.  However,  in 
Federal-Mogul  Corporation  and  The 
Torrington  Company  v.  United  States. 
Slip  Op.  93-194  err  (October  7, 1993), 
the  Court  of  International  Trade 
prohibited  us  from  applying  a  purely  tax 
neutral  margin  calculation 
methodology.  Accordingly,  we  made 
our  tax  methodology  conform  to  the 
instructions  of  the  CTT,  and  adjusted 
U.S.  price  for  tax  by  multiplying  the 
Japanese  tax  rate  by  the  price  of  the  U.S. 
merchandise  at  the  point  in  the  chain  of 
commerce  of  the  U.S.  merchandise  that 
is  analogous  to  the  point  in  the  Japanese 
chain  of  commerce  at  which  the 
Japanese  government  applies  the 
consumption  tax. 

In  this  investigation,  the  tax  levied  on 
the  subject  merchandise  in  Japan  is 
three  percent.  We  calculated  the 
appropriate  tax  adjustment  to  be  three 
percent  of  the  price  of  the  U.S. 
merchandise  net  of  discounts  reflected 
on  the  invoice  at  the  time  of  sale 
(which,  in  this  case,  is  the  point  in  the 
chain  of  commerce  of  the  U.S. 
merchandise,  that  is  analogous  to  the 
point  in  the  Japanese  market  chain  of 
commerce  at  which  the  Japanese 
government  applies  the  consumption 
tax).  We  then  added  this  amount  to  the 
U.S.  price.  We  also  calculated  the 
amount  of  the  tax  adjustment  that  was 
due  solely  to  the  inclusion  of  expenses 
in  the  original  tax  base  that  are  later 
deducted  from  the  price  to  calculate 
USP  (i.e.,  three  percent  of  the  sum  of 
any  adjustments,  expenses  and  charges 
that  were  deducted  from  the  price  of  the 
U.S.  merchandise).  We  reduced  this  tax 
adjustment  to  take  into  account  the 
adjustment  to  U.S.  price  for  duty 
drawback  (i.e.,  three  percent  of  the  duty 
drawback  amount  that  was  excluded 
from  the  tax  base).  We  deducted  this 
amount  after  all  other  additions  and 
deductions  had  been  made.  By  making 
this  additional  tax  adjustment,  we  avoid 
a  distortion  that  would  cause  the 
creation  of  a  dumping  margin  even 
when  pre-tax  dumping  is  zero. 

Foreign  Market  Value 

As  described  in  the  “Fair  Value 
Comparisons/Multinational  Corporation 
Provision”  section  of  this  notice,  we  had 
to  calculate  FMVs  in  both  Germany  and 
Japan  in  order  to  make  our  MNC 
comparison.  We  calculated  FMVs  based 
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on  German  and  Japanese  home  market 
sales  prices,  pursuant  to  section  773(cL) 
of  the  Act.  R^pondent  did  not  provide 
a  revised  sales  listing  ftM*  the  foreign 
extended  POI  sales  b^use  of 
ambiguous  language  in  our  deficiency 
questionnaire  regarding  the  due  dates. 
Therefore,  we  have  not  ocmsidered  the 
extended  U.S.  POI  sale  few  purposes  of 
the  preliminary  det^mination,  but  will 
do  so  for  purposes  of  the  final 
determination. 

For  German  sales,  we  classified 
respondent’s  discounts  and  rebates  to 
reflect  the  Department’s  standard 
definitions  of  discounts  and  rebates  (i.e., 
a  discount  is  a  price  concession  before 
invoicing,  whereas  a  rebate  is  a  price 
concession  after  invoicing).  We 
determined  that  certain  discounts  were, 
in  fac:t,  rebates,  and  were  treated 
accordingly.  Additionally,  we 
recalculate  credit  expenses  in  Germany 
using  the  reported  dates  of  shipment 
and  payn>mit. 

For  Japanese  sales,  we  excluded 
certain  sales  of  control  paper,  hobby 
paper,  crystal  paper,  and  softech  paper 
from  our  analysis  because  these  sales 
were  made  outside  of  the  ordinary 
course  of  trade  due  to  the  nature  of  the 
products  and  were  made  in  insignificant 
quantities.  We  omitted  error  entries  and 
inventory  adjustment  entries  because 
these  entries  are  not  sales  of  CNPP,  nor 
did  respondent  directly  tie  these  entries 
to  the  pertinent  sales  in  the  CNPP 
database.  We  also  dropped  cancelling 
transactions  as  respondent  stated  that  it 
could  not  identify  the  original 
transaction  to  whkdi  a  specific 
cancellation  entry  appli^.  Finally,  we 
excluded  certain  low-priced  sales  of 
CNPP  in  Japan  because,  despite  a 
specific  request  to  do  so,  respondent  did 
not  adequately  explain  the  nature  of,  or 
circumstances  surrounding,  these  low- 
priced  sales. 

Additionally,  for  Japanese  sales,  we 
made  no  adjustment  for  those  rebate 
programs  where  respondent  did  not 
identify  in  the  database  which  customer 
actually  received  the  rebate. 
Additionally,  we  disallowed  any  rebate 
not  established  before  the  filing  of  the 
petition.  For  one  expense  claimed  as  a 
rebate,  we  determined  that  the  expense, 
although  viewed  as  a  direct  selling 
expense  to  CNPP,  was  overstated 
through  a  misallocation  of  the  costs; 
consequently,  we  did  not  make  any 
adjustment  for  this  expense,  but  will 
consider  doing  so  subsequent  to 
verification  ai^  further  explanation. 
With  regard  to  one  promotional  program 
reported  as  a  direct  selling  expense,  we 
did  not  make  an  adjustment  to  FMV 
because  respondent  failed  to  report  the 
expense  properly.  Because  respondent 


failed  to  report  shipment  dates,  we  were 
unable  to  recalculate  credit  expenses; 
thus,  we  made  no  adjustments  for  credit 
expenses.  We  treated  all  advertising 
costs  as  direct  selling  expenses  because 
respondent  rep»orted  that  all  advertising 
is  directed  towards  the  customers’ 
customers. 

For  Japan  sales,  we  recalculated 
indirect  selUng  expenses  incurred  in  the 
Japanese  home  maiket  by  reallocating 
certain  rebates  and  promotional 
programs  as  indirect  selling  exposes 
ratl^r  than  as  charges  or  direct  selling 
expenses,  respectively,  because  we 
found  that  respondent  has  misclassified 
these  expenses.  We  classified  product 
liability  expenses  as  indirect  selling 
expenses  because  respondent’s 
explanations  demonstrate  that  its 
liability  policy  is  general  in  nature  and 
not  tied  to  specific  sales.  We  also 
reclassified  technical  expenses  as 
indirect  selling  expenses  because 
respondent’s  dociunentaticm  illustrates 
that  these  expenses  relate  to  general 
long-term  assistance,  rather  than 
customer-  or  sales-spedflc  exp«ises. 

For  both  German  and  Japanese  sales, 
we  used  the  Department’s  current 
related  party  test,  which  considers 
differences  in  the  level  of  trade,  to 
determine  whether  sales  to  related 
customers  were  made  on  an  arm’s- 
length  basis.  For  purposes  of  the 
preliminary  determination,  we 
considered  a  party  as  related  to 
respondent  in  Japan  whenever  there  was 
evidence  of  substantial  ownership  in,  or 
contractual  agreements  constituting 
business  control  over,  the  party.  See 
App>endix  II  to  the  Fmal  Determination 
of  Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
firom  Argentina  (58  FR  37077,  July  9, 
1993)  for  naore  infmTnation  on  the 
Department’s  related  party  test.  For  both 
German  and  Japanese  sales,  we  did  not 
include  in  our  analysis  any  sales  to 
related  customers  that  we  determined 
were  not  at  arm’s  length. 

We  calculated  German  and  Japanese 
FMVs  based  on  delivered  prices, 
inclusive  of  packing.  We  made 
deductions  for  discounts  and  rebates, 
where  appUcable.  For  purposes  of  the 
preliminary  determination,  we  have 
treated  all  movement  expenses  as  direct 
selling  expenses.  Therefore,  in 
accordance  with  the  decision  in  Ad  Hoc 
Committee  of  AZ-NtA-TX-FL  Producers 
of  Gray  Portland  Cement  v.  United 
States,  Slip  Op.  93-1239  (Fed.  Cir., 
January  4, 1994),  we  made  a 
circumstance-of-sale  adjustment  for 
foreign  movement  expenses. 

We  further  deductra  from  the 
Japanese  FMV  the  appropriate  direct 
selling  expenses,  including  advertising 


expenses  and  warranty  expmises.  We 
deducted  credit  expenses  from  the 
German  FMV. 

We  deducted  German  aiwi  Japanese 
indirect  selling  expenses,  including 
inventory  carrying  costs,  technical 
services  (Japan  only),  warehousing 
(Japan  only),  and  product  liability 
premiums  (Japan  only)  from  FMV, 
capped  by  the  sum  of  U.S.  indirect 
selling  expenses  and  the  U.S. 
commission  amount. 

We  deducted  German  and  Japanese 
packing  costs  and  added  U.S.  packing 
costs,  in  accordance  with  section 
773(a)(1)  of  the  Act. 

We  included  in  FMV  the  amount  of 
the  consumption  tax  collected  in  the 
Japanese  home  market.  We  also 
calculated  the  amount  of  the  tax  that 
was  due  solely  to  the  inclusion  of 
expenses  in  the  original  tax  base  that  are 
later  deducted  from  home  market  price 
to  calculate  FMV  (i.e.,  three  jjercent  of 
the  sum  of  any  adjustments,  expenses, 
charges,  and  offrets  that  were  d^ucted 
from  the  home  market  price).  We 
deducted  this  amount  after  all  other 
additions  and  deductions  were  made. 

By  making  this  additional  tax 
adjustment,  we  avoid  a  distortion  that 
would  cause  the  creation  of  a  dumping 
margin  even  when  pre-tax  dumping  is 
zero.  In  addition,  we  calculated  a  re¬ 
adjustment  of  the  amount  of  tax  to  take 
into  account  the  amount  of  packing 
expenses  added  to  FMV  (i.e.,  three 
percent  of  the  packing  expenses). 

Currency  Cimversioa 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Critical  Circumstances 

On  March  2, 1994,  petitioner  alleged 
that  “critical  circumstances’’  exist  with 
respect  to  imports  of  color  negative 
photographic  paper  and  chemical 
components  thereof  from  the 
Netherlands.  We  will  preliminary 
determine  that  critical  circumstances 
exist  in  accordance  with  section 
733(e)(1)  of  the  Act  if  we  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsew'here  of  the 
class  or  Idiul  of  merchaiKlise  whidi  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
accounL  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
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exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Regarding  requisite  lA)(i)  above,  we 
normally  consider  whether  there  has 
been  an  antidumping  order  in  the 
United  States  or  elsewhere  on  the 
subject  merchandise  in  determining 
whether  there  is  a  history  of  dumping. 
Regarding  requisite  {A)(ii)  above,  we 
normally  consider  margins  of  25  percent 
or  more  for  purchase  price  comparisons 
and  15  percent  or  more  for  exporter’s 
sales  price  comparisons  as  sufficient  to 
impute  knowledge  of  dumping.  Because 
the  preliminary  estimated  dumping 
margin  for  all  exporters  of  color  negative 
photographic  paper  and  chemical 
components  thereof  from  the 
Netherlands  is  in  excess  of  15  percent, 
we  can  impute  knowledge  of  dumping 
under  section  733(e)(l)(A)(ii)  of  the  Act. 

Under  19  CFR  353.16(f),  we  normally 
consider  the  following  factors  in 
determining  whether  imports  have  been 
massive  over  a  short  period  of  time: 

(1)  The  volume  ana  value  of  the 
imports; 

(2)  Seasonal  trends  (if  applicable);  and 

(3)  The  share  of  domestic 
consumption  accounted  for  by  imports. 

To  determine  whether  or  not  there 
have  been  massive  imports  of  CNPP,  we 
compared  export  volumes  for  the  six 
months  subsequent  to  the  filing  of  the 
petition  to  the  six  months  prior  to  the 
filing  of  the  petition.  We  found  that 
exjKirts  of  the  subject  merchandise  from 
the  Netherlands  during  the  period 
subsequent  to  receipt  of  the  petition  had 
increased  by  an  amount  sufficient  to 
categorize  the  imports  as  massive. 
Accordingly,  we  preliminarily 
determine  that  critical  circumstances  do 
exist. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  and  with  19  QFR  353.16(c), 
we  are  directing  the  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
CNPP  from  the  Netherlands,  as  defined 
in  the  “Scope  of  Investigation”  section 
of  this  notice,  that  are  entered,  or 
withdrawn^  from  warehouse,  for 
consumption  on  or  after  the  date  which 
is  90  days  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

The  Customs  Service  shall  require  a 
cash  deposit  or  piosting  of  a  bond  equal 
to  the  estimated  preliminary  dumping 
margin,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Manufacturer/producer/exporter 

Margin 

percentage 

Fup  Photo  Film  B.V . . - 

321 .23 

All  Others . . . . . . 

321.23 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
w'hether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
a  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Postponement  of  Final  Determination 

On  March  8, 1994,  in  accordance  with 
19  CFR  353.20(b),  the  sole  respondent 
requested  that,  in  the  event  of  an 
affirmative  determination,  the 
Department  postpone  the  final 
determination.  We  find  no  compelling 
reason  to  deny  the  request.  Accordingly, 
we  are  postponing  the  date  of  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  this 
notice. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  wrritten  comments  in 
at  least  ten  copies  may  be  submitted  by 
any  interested  party  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  June  30, 1994,  and  rebuttal 
briefs  no  later  than  July  8, 1994.  In 
accordance  with  19  CFR  353.38(b),  we 
will  hold  a  public  hearing,  if  requested, 
to  give  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs.  Tentatively,  the 
hearing  will  be  held  on  July  15, 1994, 
at  10  a.m.  at  the  U.S.  Department  of 
Commerce,  room  3708, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Parties  should  confirm  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Requests  should 
contain: 

(1)  The  party’s  name,  address, 
telephone  number; 

(2)  The  number  of  participants;  and 

(3)  A  list  of  the  issues  to  be  discussed. 
In  accordance  with  19  CFR  353.38(b), 
oral  presentations  will  be  limited  to  the 
issues  raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 


U.S.C.  1673b(f))  and  19  CFR 
353.15(a)(4). 

Dated:  March  29, 1994. 

Susan  G.  Essennan, 

Assistant  Secretary  for  Import 
Administration.  ' 

(FR  Doc.  94-8261  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  3S10-OS-P 


[0-333-0011 

Conon  Sheeting  and  Sateen  From 
Peru;  Determination  Not  To  Revoke 
Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  cotton 
sheeting  and  sateen  from  Peru. 

EFFECTIVE  DATE:  April  6, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Albright,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  1, 1994,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (59 
FR  4691)  its  intent  to  revoke  the 
countervailing  duty  order  on  cotton 
sheeting  and  sateen  from  Peru  (48  FR 
4501;  February  1, 1983).  Under  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  or  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 

On  February  25, 1994,  ATMI  and  five 
member  companies  who  are  interested 
parties  objected  to  our  intent  to  revoke 
the  order.  ATMI  and  its  member 
companies  were  petitioners  in  the 
original  investigation.  Therefore, 
because  the  requirements  of  19  CFR 
355.25(d)(4)(iii)  have  not  been  met,  we 
will  not  revoke  the  order. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 

Dated:  March  22. 1994. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  94-8258  Filed  4-5-94;  8:45  ami 
BILUNG  CODE  3510-OS-P 
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[C-649-803] 

Malleable  Iron  Pipe  Fittings  From 
Thailand;  Determination  Not  To 
Revoke  Countervaiiing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  malleable 
iron  pipe  Httings  from  Thailand. 
EFFECTIVE  DATE:  April  6, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Albright,  Office  of  Countervailing 
Compliance,  International  Trade 
-Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  1, 1994,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (59 
FR  4692)  its  intent  to  revoke  the 
countervailing  duty  order  on  malleable 
iron  pipe  fittings  from  Thailand  (54  FR 
6439;  February  10. 1989).  Under  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  or  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 

On  February  28, 1994,  the  Cast  Iron 
Pipe  Fitting  Committee,  petitioners  in 
the  original  investigation,  objected  to 
our  intent  to  revoke  the  order.  Because 
the  requirements  of  19  CFR 
355.25(d)(4)(iii)  have  not  been  met,  we 
will  not  revoke  the  order. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 

Dated:  March  22, 1994. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  94-8257  Filed  4-5-94;  8:45  am) 
BILLING  CODE  3S10-OS-P 


[C-680-602] 

Certain  Stainless  Steel  Cooking  Ware 
From  the  Republic  of  Korea; 
Determination  Not  to  Revoke 
Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 


ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea. 

EFFECTIVE  DATE:  April  6, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup  or  David  Mason, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone; 
(202)482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  30, 1993,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (58  ^  69342)  its  intent  to 
revoke  the  countervailing  duty  order  on 
certain  stainless  steel  cooking  ware  from 
the  Republic  of  Korea  (52  FR  2140; 
January  20, 1987).  Under  19  CFR 
355.25(d)(4)(iii).  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  or  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 

On  January  7, 1994,  the  Department 
received  an  objection  to  our  intent  to 
revoke  the  countervailing  duty  order 
from  Farberware,  Inc.,  a  U.S.  producer 
of  the  subject  merchandise  and  an 
interested  party  within  the  meaning  of 
19  CFR  355.2(i)(3).  Because  the 
requirements  of  19  CFR  355.25(d)(4)(iii) 
have  not  been  met,  we  will  not  revoke 
the  order. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 

Dated:  March  30, 1994. 

Roland  L.  MacDonald, 

Acting  Depu  ty  Assistan  t  Secretary  for 
Compliance. 

(FR  Doc.  94-8259  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  3510-OS-P 


Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  93-00003. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  American  Trade  Partners,  Inc. 
This  notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Friedrich  R.  Crupe,  Acting  Director, 


Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  202-482-5131.  This  is 
not  a  toll-hw  numlaer. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  Part  325  (1993). 

The  Office  of  Export  Trading 
Company  Affairs  (“CMSTCA”)  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  tihe  Federal  Register. 

Under  Section  305  (a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary’s  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Certified  Conduct 
Export  Trade 

1.  Products 
All  products. 

2.  Services 
All  Services. 

3.  Technology  Rights 
All  Technology  rights. 

4.  Export  Trade  Facilitation  Services  (as 
They  Relate  to  the  Export  of  Products, 
Services  and  Technology  Rights) 

All  export  trade  facilitation  services. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

American  Trade  Partners,  Inc.  may; 

a.  Export  specific  Products  and/or 
Services  in  response  to  specific  orders 
and  contact  individual  Suppliers  as  to 
competitive  prices,  quality,  and 
availability  of  specific  Products  or 
Services  for  export; 

b.  Provide  and  arrange  for  Export 
Trade  Facilitation  Services; 

c.  Exchange  information  only  in  one- 
on-one  discussions  with  specific 
Suppliers  on  specific  orders  or  market 
conditions  relating  to  the  export  of  , 

i 
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specific  Products  and  or  Services  for 
export; 

d.  Enter  into  exclusive  licensing  and 
distributorship  agreements  with 
Suppliers  for  the  export  of  Products, 
Services,  and  Technology  Rights  to  the 
Export  Markets; 

e.  Allocate  export  sales  or  divide  the 
Export  Markets  among  Suppliers  for  the 
sale,  licensing  or  distribution  of 
Products,  Services,  and  Technology 
rights  in  the  Export  Markets; 

f.  Estabhsh  the  price  of  Products, 
Services,  and  Technology  Rights  for 
sale,  licensing  or  distribution  in  the 
Export  Markets; 

g.  Negotiate  and  manage  licensing 
agreements  for  the  export  of  Technology 
Rights;  and 

h.  Collect  information  on  trade 
opportunities  in  the  Export  Markets  and 
distribute  such  information  to  cUents. 

Tenns  and  Conditions  of  Certificate 

a.  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation, 
American  Trade  Partners,  Inc.  will  not 
intentionally  disclose,  directly  or 
indirectly,  to  any  Supplier  any 
information  about  any  other  Supplier’s 
costs,  production,  capacity,  inventories, 
domestic  prices,  domestic  sales,  or  U.S. 
business  plans,  strategies,  or  methods 
that  is  not  already  generally  available  to 
the  trade  or  public. 

b.  American  Trade  Partners,  Inc.  will 
comply  with  requests  made  by  the 
Secretary  of  Commerce  on  behalf  of  the 
Secretary  of  Commerce  or  the  Attorney 
General  for  information  or  documents 
relevant  to  conduct  under  the 
Certificate.  The  Secretary  of  Commerce 
will  request  such  information  or 
documents  when  either  the  Attorney 
General  or  the  Secretary  of  Gommerce 
believes  that  the  information  or 
dociunents  are  required  to  determine 
that  the  Export  Trade,  Export  Trade 
Activities,  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  Section  303(a)  of  the  Act. 

Definitions 

“Supplier”  means  a  person  who 
produces,  provides,  licenses,  or  sells  a 
Product,  Service,  or  Technology  Right. 

A  copy  of  this  certificate  will  be  kept 
in  the  International  Trade 
Administration’s  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 


Dated:  March  30, 1994. 

Friedrich  R.  Crupe. 

Acting  Director.  Office  of  Export  Trading, 
Company  Affairs. 

[FR  Doc.  94-8249  Filed  4-5-94;  8:45  ami 
BILLING  CODE  3510-OR-P 


Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce 
ACTION:  Notice  of  application  to  amend 
certificate. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  (“OETCA”), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
Friedrich  R.  Crupe,  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  (202)  482-5131.  This  is 
not  a  toll-free  nmnber. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  bom  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  pubhsh  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 
Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  An  original  and  five  (5) 
copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  room  1800H,  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5 
U.S.C  552).  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  85-5A018.’' 


U.S.  Shippers  Association’s  (“USSA”) 
original  Certificate  was  issued  on  June 
3, 1986  (51  FR  20873,  Jime  9, 1986). 
Previous  amendments  to  the  Certificate 
were  issued  on  January  16, 1990  (55  FR 
2543,  January  25, 1990);  November  13, 
1990  (55  FR  48664,  November  21, 1990); 
and  on  September  22, 1993  (58  FR 
51061,  September  30, 1993). 

Summary  of  the  Application: 

Applicant:  U.S.  Shippers  Association 
1209  Orange  Street  Wilmington, 
Delaware  19801, 

Contact:  Jerome  D.  Sorkin,  Legal 
.  Counsel.Telephone:  (202)  662-6000. 

Application  No.:  85-5 AOl  8. 

Date  Deemed  Submitted:  March  30, 
1994. 

Proposed  Amendment:  USSA  seeks  to 
amend  its  Certificate  to  add  the 
following  company  as  a  "Member” 
within  the  meaning  of  Section  325.2(1) 
of  the  Regulations  (15  CFR  325.2(1) 
(1993)):  ANGUS  Ghemical  Company, 
Buffalo  Grove,  Illinois  (Gontrolling 
entity:  Alberta  Natural  Gas  Gompany 
Ltd.,  Calgary,  Alberta,  Canada). 

Dated:  March  31, 1994. 

Friedrich  R.  Crupe, 

Acting  Director,  Office  of  Export  Trading, 
Company  Affairs. 

[FR  Doc.  94-8250  Filed  4-5-94,  8:45  am) 
BILUNG  CODE  SSIO-DR-P 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with 
Subsections  301.5(a)  (3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington,  DC  20230.  Applications 
may  be  examined  between  8:30  a.m.  and 
5  p.iii.  in  room  4211,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  94-022.  Applicant: 
Oregon  State  University,  Environmental 
Health  Sciences  Center,  ALS  1011, 
Corvallis,  OR  97331-7302.  Instrument: 
Mass  Spectrometer,  Model  API  IH  Plus. 
Manufacturer:  Perkin-Elmer  Sciex 
Instruments,  Canada.  Intended  Use:  'The 
instrument  will  be  used  for  conducting 
the  followdng  experiments:  (1)  . 
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Structural  characterization  of  proteins 
and  oligopeptides,  oligonucleotides, 
oligosaccharides,  drugs  and  metabolites, 
and  pesticides  and  herbicides  through 
measurement  of  molecular  weight  and 
by  collision-induced  dissociation  in 
conjunction  with  tandem  mass 
spectrometry  of  fragment  ions,  (2) 
analysis  of  mixtures  of  oligopeptides 
and  oligonucleotides  extracted  from 
biological  samples  or  produced  by 
chemical  or  enzymatic  degradation  of 
larger  biopolymers  by  liquid 
chromatography  or  capillary  zone 
electrophoresis  coupled  directly  to  the 
ionspray  ion  source  and  (3)  analysis  of 
mixtures  of  drugs  or  metabolites 
extracted  from  environmental  samples 
by  liquid  chromatography  coupled 
directly  to  the  ionspray  ion  source. 
Application  Accepted  by  Commissioner 
of  Customs:  February  18, 1994. 

Docket  Number:  94-027.  Applicant: 
University  of  Minnesota,  UMHC  Box 
388,  Minneapolis,  MN  55455. 
Instrument:  Muscle  Research  System, 
Model  OPTlS.  Manufacturer:  Scientific 
Instruments,  Germany.  Intended  Use: 
The  instrument  will  be  used  for  studies 
of  what  chcinges  occur  to  muscles  as  one 
ages,  and  the  effects  of  exercise,  bed 
rest,  etc.  on  muscles  from  aged  animals. 
Application  Accepted  by  Commissioner 
of  Customs:  March  21, 1994. 

Docket  Number:  94-031.  Applicant: 
University  of  California,  Los  Angeles, 
Department  of  Radiation  Oncology,  200 
UCLA  Medical  Plaza,  suite  265,  Los 
Angeles,  CA  90024-6951.  Instrument: 
p02  Histograph.  Manufacturer: 
Eppendorf,  Germany.  Intended  Use:  The 
instrument  will  be  used  for  the 
investigation  of  tumors  and  muscle 
tissue  in  laboratory  mice  to  determine 
the  association  between  tumor  size, 
systemic  hematocrit,  tumor  histology 
and  radiation  on  tumor  and  tissue 
oxygen  levels.  Application  Accepted  by 
Commissioner  of  Customs:  March  7, 
1994. 

Docket  Number:  94-032.  Applicant: 
University  of  Michigan,  Department  of 
Geological  Sciences,  1006  C.C.  Little 
Bldg.,  425  E.  University,  Ann  Arbor,  MI 
48109-1063.  Instrument:  ICP 
Multicollector  Mass  Spectrometer, 
Model  Plasma  54.  Manufacturer:  Fisons 
Elemental,  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  for  the 
study  of  rocks  and  minerals  in  solid  and 
dissolved  form  and  for  a  limited  amount 
of  work  measuring  natural  waters  such 
as  ground  waters  and  seawater.  The 
experiments  will  consist  of  extracting 
and  purifying  the  elements  of  interest 
and  measuring  their  isotopic 
compositions,  with  or  without  added 
enriched  spikes  to  measure 
concentrations.  In  addition,  the 


instrument  will  be  used  for  training 
graduate  and  undergraduate  students  in 
research  and  the  principles  of  isotope 
geochemistry.  Application  Accepted  by 
Commissioner  of  Customs:  Meirch  17, 
1994. 

Docket  Number:  94-033.  Applicant: 
Simpson  College,  701  North  C  Street, 
Indianola,  LA  50125.  Instrument:  Rapid 
Kinetics  Accessory,  Model  SFA-12. 
Manufacturer:  Hi-Tech  Scientific, 

United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  educational 
purposes  in  the  courses  Chemistry  301 
Physical  Chemistry  I  which  covers  the 
basics  of  chemical  thermodynamics  and 
chemical  kinetics  and  Chemistry  398 
Research  in  which  students  may  work 
on  a  research  problem  in  any  of  the 
areas  of  chemistry.  Application  y 

Accepted  by  Commissioner  of  Customs: 
March  17, 1994. 

Docket  Number:  94-034.  Applicant: 
University  of  California,  Davis, 
Purchasing  Department,  1441  Research 
Park  Drive  #171,  Davis,  CA  95616. 
Instrument:  SIR  Mass  Spectrometer, 
Model  OPTIMA.  Manufacturer:  Fisons 
Instruments,  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  for  the 
following:  (1)  Examination  of  the  carbon 
and  oxygen  isotopic  composition  ('^C/ 
'2C  and  '‘‘0/'<K))  of  very  small  samples  of 
calcite  and  aragonite  (CaCOs)  fossils,  (2) 
study  of  the  carbon  and  nitrogen  ('^N/ 
•^N)  isotopic  composition  of  organic 
matter  in  marine  sediments,  biological 
shell  organic  matrix  material  and  bone 
collagen,  and  (3)  analysis  of  the 
hydrogen  (H/D)  isotopic  composition  of 
water  samples  and  the  carbon  isotopic 
composition  of  carbon  dioxide 
dissolved  in  water.  In  addition,  the 
instrument  will  be  used  in  the  course 
Geology  227,  Stable  Isotope 
Biogeochemistry  which  is  intended  to 
introduce  graduate  students  to  different 
applications  of  stable  isotope 
geochemistry  in  the  research 
environment.  Application  Accepted  by 
Commissioner  of  Customs:  March  17, 
1994. 

Docket  Number:  94-035.  Applicant: 
University  of  California,  Santa  Cruz, 
Santa  Cruz,  CA  95064.  Instrument:  Mass 
Spectrometer,  Model  PRISM  Series  II. 
Manufacturer:  Fisons  Instruments, 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for 
measurements  of  isotopes  in  the 
following  materials:  small  size  (20-100 
pgl  carbonate  samples  from  deep-sea 
sediments,  seawater  and  freshwater 
samples,  organic  matter,  silicates,  and 
carbonate  rocks  and  cements.  In 
addition,  the  instrument  will  be  used  in 
the  course  ‘Stable  Isotopes’  to 
demonstrate  how  to  measure  isotopes  in 
various  materials  through  small  class 


projects.  Application  Accepted  by 
Commissioner  of  Customs:  March  17, 
1994. 

Docket  Number:  94-036.  Applicant: 
University  of  California,  Santa  Cruz, 
Santa  Cruz,  CA  95064.  Instrument:  Mass 
Spectrometer,  Model  OPTIMA. 
Manufacturer:  Fisons  Instruments, 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  the 
following  materials:  primarily  medium 
size  (50-100  pg)  carbonate  samples  from 
deep-sea  sediments,  seawater  and 
freshwater  samples,  organic  matter, 
silicates,  and  carbonate  rocks  and 
cements.  In  addition,  the  instrument 
will  be  used  in  the  course  ‘Stable 
Isotopes’  to  demonstrate  how  to 
measure  isotopes  in  various  materials 
through  small  class  projects. 

Application  Accepted  by  Commissioner 
of  Customs:  March  17, 1994. 

Docket  Number:  94-038.  Applicant: 
University  of  South  Dakota,  414  E.  Clark 
Street,  Vermillion,  SD  57069. 
Instrument:  Light  Scattering  Correlator 
and  Goniometer  System,  Model  ALV/ 
DLS/SLS-5000.  Manufacturer:  ALV- 
Laser  Vertriebsgesellschaft  m.b.H., 
Germany.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  a  broad  range 
of  biological  and  synthetic  polymer 
molecules  and  colloidal  particles  in 
solutions  and  in  gels  including  from 
polystyrene,  polyacrylamide  of 
synthetic  polymers  to  gelatin, 
hydroxpropylcellulose  of  biopolymers, 
and  colloids  such  as  sodium 
dodecylsulfate  micelles,  in  common 
solvents  including  toluene, 
carhondisulfite,  and  water.  The  main 
objectives  of  the  investigations  will  be 
the  fundamental  scientific  research  on 
polymer  systems  and  improvement  of 
emphasized  education  of  students 
enhanced  by  the  modem 
instrumentation.  In  addition,  the 
instmment  will  he  used  for  educational 
purposes  in  the  courses  PHYS  391 
Advanced  Topic  Studies  and  PHYS  393 
Special  Topics.  Application  Accepted 
by  Commissioner  of  Customs:  March  18, 
1994. 

Pamela  Woods, 

Acting  Director,  Statutory  Import  Programs 
Staff. 

[FR  Doc.  94-8256  Filed  4-5-94;  8:45  am] 
BILUNG  CODE  351fr-0&-F 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Anaheim,  CA 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
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ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
fi’om  August  1, 1994  to  July  31, 1995,  is 
estimated  at  $388,898.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  clients  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Anaheim, 
California  Geographic  Service  Area. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs:  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  finn  in  providing 
business  development  services  (10 
points);  the  firm’s  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm’s 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 


program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  an 
MBDC’s  performance,  the  availability  of 
funds  and  Agency  priorities. 

DATES:  The  closing  date  for  applications 
is  May  13, 1994.  Applications  must  be 
postmarked  on  or  before  May  13, 1994. 

The  mailing  address  for  submission 
is: 

San  Francisco  Regional  Office,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main  Street, 
room  1280,  San  Francisco,  California 
94105, 415/744-3001. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time: 

San  Francisco  Regional  Office,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main  Street, 
room  1280,  San  Francisco,  California 
94105.  April  28, 1994  at  10  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melda  Cabrera,  Regional  Director  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,’’  is  not  applicable  to 
this  program.  The  collection  of  ,, 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  appficable 
regulations  can  be  obtained  at  the  above 
address. 


Pre-Award  Costs 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Depeirtment  of  Commerce 
to  cover  pre-award  costs. 

Awarcis  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable 

No  award  of  Federal  funds  shall  be 
made  to  an  appUcant  who  has  an 
outstanding  dehnquent  Federal  debt 
until  either  the  delinquent  accoimt  is 
paid  in  full,  a  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant’s 
management,  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  imsatisfactory 
performance  of  MBDC  work 
requirements,  and  reporting  inacciu-ate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Primary  Applicant  Certifications 

All  primary  appUcants  must  submit  a 
completed  Form  CD-511, 
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"Certifications  Regarding  Debarment, 
Suspension  and  CXher  RespKmsibilily 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobb3dng.'’ 

Nonprocureraent  Debarment  and 
Suspension 

Prospective  pmrticipants  (as  defined  at 
15  CFR  part  26,  section  105)  are  sutqect 
to  15  CFR  part  26,  “Non procurement 
Debarment  and  Suspension”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Drug  Free  Workplace 

Grantees  (as  defined  at  15  CFR  part 
26,  section  606)  are  subject  to  15  CFR 
part  26,  subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)”  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  part  28, 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C  1352, 

"Limitarion  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions.” 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  {q>plications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,”  as  required  under 
15  CFR  part  28,  appendix  B. 

Lower  Tiei’  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lov'er  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  “Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying” 
and  disclosure  form,  SF-LLL, 
“Disclosure  of  Lobbying  Activities.” 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  EOC  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  EOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance). 


Dated;  March  30. 1994. 

Melda  Cabrera, 

Begional  Director,  San  Fraricisco  Regional 
Office. 

(FR  Doc.  94-8150  Filed  4-5-94;  8:45  am) 
BILUNQ  CODE  3S10-21-M 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  033194B] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  additional  public 
hearings  on  scientific  research  permit 
applicatUm  (P557),  and  extension  of 
puhhc  comment  period. 

SUMMARY:  In  response  to  numerous 
requests,  NMFS  will  hold  additional 
public  hearings  and  will  extend  the 
public  comment  period  on  an 
application  for  a  scientific  research 
permit  to  allow  harassment  of  marine 
mammals  and  sea  turtles  by  a  low 
fiequency  sound  source,  and  monitor  its 
ejects. 

DATES:  Public  hearings  will  be  held  in 
Hawaii  as  follows:  (1)  On  April  14, 

1994,  from  6  p.m.  to  10  p.m.  at  Mabel 
Smyth  Auditorium,  510  S.  Beretania 
Street,  Hmiolulu,  Hawaii;  and  (2)  on 
April  15, 1994,  from  6  p.m.  to  10  p.m. 
at  Kauai  War  Memorial  Convention 
Hall,  4191  Hardy  Street,  Lihue,  Hawaii 
(Island  of  Kauai). 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices; 

Permits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East-West 
Highway,  room  13130,  Silver  Spring, 

MD  20910  (301/713-2289): 

Director,  Southwest  Region,  NMFS, 
NOAA,  501  West  Ocean  Boulevard, 
suite  4200,  Long  Beach,  CA  90802-4213 
(310/980-4016);  and 

Coordinator,  Pacific  Area  Office, 
NMFS,  NOAA,  2570  Dole  Street,  room 
106,  Honolulu.  HI  96822-2396  (808/ 
955-8831). 

FOR  FURTHER  INFORMATION:  All  non- 
Govemment  organizations  and  scientists 
who  wish  to  present  prepared  testimony 
should  contdct  the  following  individual 
at  least  48  hours  in  advance  of  the 
hearing  so  that  a  general  agenda  can  be 
prepaid:  )im  McCallum,  NMFS,  Pacific 
Area  Office,  Southwest  Region,  2570 
Dole  Street,  room  IDS,  Honolulu,  HI 
96822,  808/955-8831  or  808/949-7400 
(facsimile).  People  who  are  deaf  or 


hearing  impaired  may  place  a  call 
through  the  GTE  Hawaiian 
Telecommimications  Relay  Service  at 
808/643-8833  (text  telephone  users). 

A  written  copy  of  each  testimony  to 
be  presented  is  requested  on  the  day  of 
the  hearing.  It  is  advised  to  use  slides 
or  overheads  only  if  absolutely 
necessary  during  presentations,  and 
copies  of  any  slides  or  overheads  used 
are  requested  to  be  made  available  to 
NMFS  on  the  day  of  the  hearing. 

Other  people  who  are  interested  in 
making  a  statement  at  any  of  these 
hearings  should  bring  a  written  copy  of 
the  statement  to  the  hearing,  and  will  be 
given  an  opportunity  to  make  such 
statements  following  the  prepared 
testimonies.  Anyone  who  needs 
additional  information  or  requires 
special  accommodations  to  attend  the 
public  hearing  should  contact  the 
appropriate  person  named  above  at  least 
7  days  in  advance  of  the  hearing. 

Additional  written  comments  may  be 
sent  to  the  following  address:  Permits 
Division.  Office  of  Protected  Resources, 
NMFS,  1315  Easi-West  Highway,  room 
13130,  Silver  Spring.  MD  20910,  or  may 
be  sent  by  facsimile,  if  necessary,  to 
301/713-0376,  and  must  be  received  by 
close  of  business  April  29, 1994. 
SUPPLEMENTARY  INFORMATION:  An 
application  for  a  scientific  research 
permit  has  been  submitted  by  Scripps 
Institute  of  Oceanography.  Institute  for 
Geophysics  and  Planetary  Physics, 
Acoustic  Thermometry  of  Ocean 
Climate  Program,  9500  Gilman  Drive,  La 
Jolla,  CA  92093-0225. 

On  November  16, 1993,  notice  was 
published  in  the  Federal  Re^ster  (58 
FR  60426)  that  a  request  for  a  scientific 
research  permit  (P557)  was  submitted, 
to  take  by  incidental  harassment,  the 
following  species  of  marine  mammals 
for  purposes  of  scientific  research  in 
waters  off  the  nortbem  coast  of  Kauai. 
Hawaii:  humpbai:k  whale  [Megaptera 
novneong/ioe).  srjcma  whale  {Physeter 
macrocephalust.  pygmy  sperm  whale 
{Kogia  breviceps],  short-finned  pilot 
whale  [Globicephala  macrorbyncbus}, 
Cuvier’s  beaked  whale  (Ziphius 
cavirostris),  Baird’s  beaked  whale 
[Berardius  bairdiil,  Blainville’s  beaked 
whale  {Mesophdon  densirostris), 
spinner  dolphin  [Stenella  iongirostris), 
spotted  dolphin  [Stenella  attenuata), 
false  killer  whale  (Pseudorca 
crassidens),  rou^-toothed  dolphin 
{Steno  bredanensis),  bottlenose  dolphin 
{Tursiops  truncatus),  and  monk  seal 
{Monachus  scbauinsJandO. 

On  February  17, 1994,  notice  was 
published  in  the  Federal  Register  (59 
FR  7983)  that  a  modification  to  the 
above  scientific  research  permit 
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application  (P557)  was  submitted  to 
request  incidental  harassment  of  sea 
turtles,  and  additional  species  of  marine 
mammals  which  have  only  occasionally 
been  observed  in  Hawaiian  waters. 

On  March  10, 1994,  notice  was 
published  in  the  Federal  Register  (59 
FR  11254)  that  a  public  hearing  would 
be  held  on  this  scientific  research 
permit  application  (P557)  (and  on 
scientific  research  permit  application 
P557A).  This  hearing  was  held  in  Silver 
Spring,  Maryland. 

Application  P557  is  a  request  to  allow 
harassment  of  marine  manunals  and  sea 
turtles  by  low  frequency  (70  Hz)  sound 
sources  at  depths  of  850-900m.  This 
source  is  part  of  the  Acoustic 
Thermometry  of  Ocean  Climate  (ATOC) 
program,  and  is  proposed  to  be  operated 
from  March  1994  through  December 
1995  off  Hawaii.  The  maximum  duty 
cycle  will  be  8%,  with  a  transmission 
bandwidth  of  20  Hz  at  a  level  of  195  dB 
(re  1  uPa  at  Im),  and  with  a  spectrum 
level  for  the  peak  frequency  (70  Hz)  at 
182  dB.  The  effects  of  these 
transmissions  on  marine  mammals  and 
sea  turtles  will  be  monitored  through  a 
variety  of  methods. 

The  subject  permit  is  requested  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

Dated:  April  1, 1994. 

William  W.  Fox,  Jr., 

Director,  Office  of  Protected  Resources, 
Natioiial  Marine  Fisheries  Service. 

(FR  Doc.  94-8270  Filed  4-1-94;  4:11  pm] 
BILUNQ  CODE  3S10-22-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textiie 
Products  Produced  or  Manufactured  in 
Brazil 

March  31, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA).  • 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing 
limits. 

EFFECTIVE  DATE:  April  7, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson,  International 


Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  limits  for  Catgories  218,  225  and 
350  are  being  reduced  for  carryforward 
used  during  the  previous  agreement 
period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  59  FR  13308,  published  on  March 
21, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

March  31, 1994. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  16, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Brazil  and  exported  during 
the  twelve-month  period  which  began  on 
April  1, 1994  and  extends  through  March  31, 
1995. 

Effective  on  April  7, 1994,  you  are  directed 
to  amend  the  directive  dated  March  16, 1994, 
to  reduce  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
Memorandum  of  Understanding  dated 
February  24, 1994  between  the  Governments 
of  the  United  States  and  Federative  Republic 
of  Brazil: 


Category 

Twelve-month  limit 

218  . 

4,475,708  square  me- 

ters. 

225  . 

7,832,488  square  me- 

.  ters. 

Category 

Twelve-month  limit 

350  . 

134,949  dozen. 

’  The  limits  have  not  been  adjusted  to  ac¬ 
count  for  any  imports  exported  after  March  31, 
1994 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  94-8252  Filed  4-5-94;  8:45  am] 
BILUNG  CODE  3510-DR-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Government-Owned  Invention; 
Availability  for  Licensing 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  availability  of 
invention  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy, 

Request  for  copies  of  patent 
application  cited  should  be  directed  to 
the  Office  of  Naval  Research  (Code 
00CC3),  Ballston  Tower  One,  800  North 
Quincy  Street,  Arlington,  Virginia 
22217-5660  and  must  include 
application  serial  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (Code  00CC3), 
800  North  Quincy  Street,  Arlington, 
Virginia  22217-5660,  telephone  (703) 
696-4001. 

Patent  Application  07/473,258: 
Selective  Polygon  Map  Display  Method; 
filed  31  January  1990. 

Dated:  March  29, 1994. 

Michael  P.  Riuiunel, 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

[FR  Doc.  94-8205  Filed  4-5-94;  8:45  am] 
BILUNG  CODE  38ia-AE-M 


Government-Owned  Invention; 
Availability  for  Licensing 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  availability  of 
invention  for  licensing. 
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Federal  Register  / 


SUMMAAT:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy. 

Request  for  copies  of  patent 
application  cited  should  be  directed  to 
the  Office  of  Naval  Research  (Code 
0(KX3),  Ballston  Tower  One,  800  North 
Quincy  Street,  Arlington,  Virginia 
22217-5660  and  must  include  the 
application  serial  number. 

FOR  FURTHER  mFORMATION  CONTACT: 

Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (Code  00CC3), 
800  North  Quincy  Street,  Arlington, 
Virginia  22217-5660,  telephone  (703) 
696-4001. 

Patent  Application  08/200,049: 
Multimedia  Medical  Translator;  filed  22 
February  1994. 

Dated:  March  28, 1994. 

Michael  P.  Rummel, 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 
Offxer. 

[FR  Doc.  94-8206  Filed  4-5-94;  8:45  am) 
BILUNQ  CODE  3810-AE-M 


DEPARTMENT  OF  EDUCATION 

Cooperative  Demonstration  Program 
(Correctional  Education) 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  priorities, 
required  activities,  selection  criteria, 
and  Other  rquirements  for  grants  to  be 
made  in  Fiscal  Year  1995. 

SUMMARY:  The  Secretary  proposes 
priorities  for  awards  to  be  made  in  fiscal 
year  (FY)  1995  using  funds  appropriated 
in  FY  1994  under  the  Cooperative 
Demonstration  Program,  which  is 
authorized  by  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  (Perkins  Act).  Under  the 
proposed  absolute  priority,  funds  under 
this  competition  would  be  reserved  for 
applications  proposing  to  demonstrate 
successful  cooperation  between  the 
private  sector  and  pubHc  agencies  in 
vocational  education  programs  that 
serve  criminal  offenders  under  the 
supervision  of  the  justice  system.  In 
adffition,  the  Secretary  intends  to  invite 
applications  that,  within  the  absolute 
priority  of  correctional  education, 
incorporate  one  or  more  of  the  following 
invitational  priorities:  (1)  Advanced 
technologies;  (2)  Community-based 
correctional  education;  and  (3)  juvenile 
justice  education.  The  Secretary  also 
proposes  to  impose  requirements  related 
to  the  priorities  and  other  matters,  and 
to  use  new  selection  criteria  in 
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evaluating  applications  submitted  for 
this  competition  only. 

DATES:  Comments  must  be  received  on 
or  before  May  6, 1994. 

ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Gail  M.  Schwartz,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  4529,  Switzer 
Building,  Washington,  DC  20202-7242. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
M.  Schwartz  or  Christopher  Koch,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  room  4529,  Switzer 
Building,  Washington,  DC  20202-7242. 
Telephone:  (202)-205— 5621.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Dual  Party  Relay  Service  at  1-800-877- 
8339  between  8  a.m.  and  8  p.m..  Eastern 
time,  Monday  through  Friday. 
SUPPLEMENTARY  ^FORMATION:  The 
Cooperative  Demonstration  Program 
provides  financial  assistance  for,  among 
other  things,  model  projects  that 
demonstrate  successful  cooperation 
between  the  private  sector  (including 
employers,  consortia  of  employers,  labor 
organizations,  building  trade  councils, 
and  private  agencies,  organizations,  and 
institutions)  and  public  agencies  in 
vocational  education  (including  State 
boards  for  vocational  education.  State  or 
local  corrections  or  correctional 
education  agencies,  or  eligible 
recipients  as  defined  in  34  CFR  400.4). 
This  program  can  help  further  the 
purposes  of  the  National  Education 
Coals.  Specifically,  the  correctional 
education  priority  directly  supports 
Goal  5,  that  every  adult  American  will 
be  literate  and  will  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship. 

The  designation  of  correctional 
education  as  a  priority  under  the 
Cooperative  Demonstration  program  is 
bas^  on  the  critical  problems  of 
illiteracy  and  recidivism  pervading  our 
Nation’s  adult  and  juvenile  corrections 
population.  The  U.S.  Department  of 
Education’s  National  Adult  Literacy 
Survey  Report,  “Literacy  Behind  Prison 
Walls’’  described  a  70  percent  illiteracy 
rate  among  a  sample  of  prisoners  as 
follows: 

About  seven  in  ten  prisoners  *  *  *  are  apt 
to  experience  difficulty  in  performing  tasks 
that  require  them  to  integrate  or  synthesize 
information  from  complex  or  lengthy  texts  or 
to  perform  quantitative  tasks  that  involve  two 
or  more  sequential  operations  and  that 
require  the  individud  to  set  up  the  problem 
(1993,  p.vi). 

Additionally,  a  recent  study, 
“Vocational  and  Academic  Indicators  of 


Parole  Success’’  published  in  the 
Journal  of  Correctional  Education,  found 
that  inmates  who  had  received 
academic  and  vocational  training  while 
in  prison  were  more  likely  to  be 
employed  and  less  likely  to  commit 
crimes  after  their  release  than  other 
inmates  (Schumacker,  et  al.,  1990). 

Academic  and  vocational  training  is 
also  critical  for  probationers  and 
parolees  since  the  majority  of  the 
Nation’s  criminal  offenders  are  serving 
sentences  within  community 
corrections  settings.  There  were  about 
4.5  million  individuals  under 
correctional  supervision  in  the  United 
States  by  the  end  of  1991,  according  to 
the  Bureau  of  Justice  Statistics.  Of  these, 
3.3  million,  or  approximately  73 
percent,  were  under  active  probation  or 
parole  supervision  within  the 
community. 

Educational  progreuns  for  criminal 
offenders  that  use  applied  learning 
strategies  to  teach  life  skills,  job  sldlls, 
and  literacy  can  reduce  the  likelihood 
that  the  offenders  will  return  to  the 
criminal  justice  system.  After 
completing  their  sentences,  ex-offenders 
often  have  limited  opportunities  for 
meaningful  employment  and  lack 
necessary  basic  life  skills,  including  the 
job-seeking  and  job-retention  skills 
needed  to  obtain  and  maintain 
employment.  Without  basic  literacy  and 
job  skills,  it  is  unlikely  that  these 
persons  will  become  fully  productive 
members  of  society. 

The  Secretary  will  announce  the  final 
priority  in  a  notice  in  the  Federal 
Register.  The  final  priority  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  priority,  and  the  quality  of 
the  applications  received.  The 
publication  of  this  proposed  priority 
does  not  preclude  the  Secretary  fi'om 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
this  priority,  subject  to  meeting 
applicable  rulemaking  requirements. 

The  Office  of  Vocational  and  Adult 
Education’s  Office  of  Correctional 
Education  coordinates  programs  for 
criminal  offenders  with  other 
Department  of  Education  offices  and 
other  Federal  offices,  including  the 
Department  of  Justice’s  Federal  Bureau 
of  Prisons,  National  Institute  of  Justice, 
and  Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  The  Office  of 
Correctional  Education  collaborated 
with  these  Department  of  Justice  offices 
in  preparing  this  notice. 
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Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  this  competition 
will  be  published  in  the  Federal  Register 
concurrent  with  or  following  publication  of 
the  notice  of  final  priorities. 

Priorities 

Absolute  Priority 

Under  34  CFR  75.105(c)O)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  will  fund  under 
this  competition  only  model  projects 
that  demonstrate  ways  in  which  public 
agencies  in  vocational  education  and 
the  private  sector  can  worit  together 
effectively  to  assist  vocational  education 
students  who  are  criminal  offenders 
under  the  supervision  of  the  justice 
system  to  attain  the  advanced  level  of 
skills  they  need  to  make  a  successful 
transition  from  correctional  education 
programs  to  productive  employment 
including — 

(a)  Work  experience  or  apprenticeship 
programs; 

(b)  Transitional  worksite  job  training 
for  vocational  education  students  that  is 
related  to  their  occupational  goals  and 
closely  linked  to  classroom  and 
laboratory  instruction  provided  by  an 
eligible  recipient; 

(c)  Placement  services  in  occupations 
that  the  students  are  preparing  to  enter; 

(d)  If  practical,  projects  that  will 
benefit  the  public,  such  as  the 
rehabilitation  of  public  schools  or 
housing  in  inner  cities  or  economically 
depressed  rural  areas;  or 

(e)  Employment-based  learning 
programs. 

Required  Activities 

The  Secretary  requires  that  any 
projects  funded  under  this 
competition — 

(a)  Coordinate  with  community 
agencies  that  furnish  transitional 
supportive  services  to  criminal 
offenders  such  as  individual  and  family 
counseling,  housing  assistance, 
transportation,  and  social  and  cultural 
activities; 

(b)  Include  a  well-designed  staff 
inservice  education  component  to 
ensure  the  effective  implementation  of 
the  promm; 

(cf  Address  the  special  learning  needs 
of  offenders; 

(d)  Use  applied  learning  strategies  to 
teach  life  skills,  jobs  skills,  and  literacy; 

(e)  If  applicable,  provide  for  a 
transition  from  institutional 
environments- to  community  settings; 

(f) ' Address  State  and  local  labor 
shortages  and  consult  the  State 
Occupational  Information  Coordinating 
Committee  or  State  Labor  Market 


Information  Unit  in  making  this 
determination;  and 

(g)  Miist  submit  proof  of  committed 
partnerships  between,  public  agencies 
and  the  private  sector.  The  definitions 
of  “private”  and  “public”  contained  in 
34  CFR  77.1  do  not  include  entities 
under  the  supervision  or  control  of  the 
Federal  Government;  thus.  Federal 
entities,  including.  Federal  prisons,  are 
not  eligible  members  of  the  partnerships 
retired  by  34  CFR  426.4(b). 

This  program  activity  is  authorized  by 
section  420A(a)(2)  of  the  Perkins  Act 
(Pub.  L.  101-392, 104  Stat.  753  (1990)), 

Invitational  Priorities 

Within  the  absolute  priority  specified 
in  this  notice,  the  Secretary  is 
particularly  interested  in  applications 
that  meet  one  or  more  of  the  following, 
invitational  priorities.  However,  under 
34  CFR  75.105(c)(1)  an  application  that 
meets  these  invitational  priorities  does 
not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1 — Advanced 
Technologies 

Projects  that  incorporate  the  use  of 
interactive  instructional  technologies, 
such  as  distance  learning,  in  the  context 
of  both  student  training  and  staff 
inservice  training. 

Invitational  Priority  2 — Community 
Corrections 

Projects  that  provide  integrated 
vocational  and  academic  education  to 
individuals  on  probation  or  parole  in 
community  corrections. 

Invitational  Priority  3 — Juvenile  Justice 
Education 

Projects  that  provide  integrated 
vocational  and  academic  education  to 
students  in  the  juvenile  justice  system. 
This  may  include  youth  placed  in 
detention  centers,  training  schools,  boot 
camps,  or  community-based  programs. 

Dejinitions 

As  used  in  this  notice — 

“Applied  learning”  is  actively 
student-oriented,  characterized  by  lively 
classroom,  discussions,  absorbing  group 
projects,  meaningful  homework 
assignments,  laboratory  experiments, 
live  and  videotaped  presentations,  and 
other  hands-on  activities.  The  purpose 
of  applied  learning  is  to  create  an 
environment  that  actively  engages 
students  and  teachers  in  a  collaborative 
learning  process. 

“Community  corrections”  refers  to 
programs  serving  probationers  and 
parolees. 

“Life  skills”  includes  self¬ 
development,  communication  skills,  job 
development,  and  education. 


“Literacy”  means  an:  individual’s 
ability  to  read,  write,,  and  speak  in 
English  and  compute  and  solve 
problems,  at  levels  of  proficiency 
necessary  to  function  on  the  job  and  in 
society,  to  achieve  one’s  goals,  and  to 
develop. one’s  knowledge  and  potential. 

Criteria  for  Evaluating  Applications 

For  the  FY  1995  grant  competition 
under  the  Cooperative  Demonstration 
program  (Correctional  Education),  only, 
the  Secretary  uses  the  selection  criteria 
and  assigned  points  in  34  CFR  426.21 
with  the  exception  of  34  CFR  426.21(a) 
and  (b),  which  are  replaced  with  the 
following: 

(а)  Program /actors.  (25  points)  The 
Secretary  reviews  die  application  to 
assess  the  quality  of  the  proposed 
project,  including  the  extent  to  which 
the  proposed  project  will  provide — 

(1)  Integrated  academic  and 
vocational  activities  that  reflect  current 
and  projected  labor  market  trends  and 
are  based  upon  the  Secretary  of  Labor’s 
Commission  on  Achievement  of 
Necessary  Skills  (SCANS)  report 
recommendations: 

(2)  Transition  from  correctional 
education  programs  to  productive 
employment  including  one  or  more  of 
the  following: 

(i)  Work  experience  or  apprenticeship 
projects. 

(ii)  Transitional  worksite  job  training 
for  vocational  education  students  that  is 
related  to  their  occupational  goals  and 
closely  linked  to  classroom  and 
laboratory  instruction  provided  by  an 
eligible  recipient 

(iii) .Placement  services  in 
occupations  that  the  students  are. 
preparing  to  enter. 

(iv)  If  practical,  projects  that  will 
benefit  the  public,  such  as  the 
rehabilitation  of  public  schools  or 
housing  in  inner  cities  or  economically 
depressed  rural  areas. 

(v)  Employment-based  learning 
programs. 

(3)  Post-sentence  transitional  services 
and  follow-up  assistance; 

(4)  Interdisciplinary  staff  in-service 
education  that  includes  security 
personnel; 

(5)  Inmate  assessment  that  addresses 
academic,  vocational  and' special 
learning  needs; 

(б) :  Ongoing  occupational  counseling 
to  assist  with  the  development  of  an 
individual  vocational  plan; 

(7)<Coordi nation  wim  community 
agencies  that  fumi^  transitional 
supportive  services  to  criminal 
offenders  such  as  individual  and  fomily 
counseling,  housing  assistance, 
transportation,  and  social  and  cultural 
activities: 
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(8)  Coordination  with  the  State 
Occupational  Information  Coordinating 
Committee  or  State  Labor  Market 
Information  Unit  in  determining  State 
and  local  labor  shortages;  and 

(9)  Adequate  and  appropriate 
involvement  and  cooperation  of  the 
public  and  private  sectors  in  the 
projects,  including — 

(i)  A  clear  identification  of  the  public 
and  private  sector  involvement  in  the 
planning  of  the  project; 

(ii)  A  description  of  public  and 
private  sector  involvement  in  the 
planning  of  the  project  including  letters 
of  commitment;  and 

(iii)  A  description  of  public  and 
private  sector  involvement  in  the 
operation  of  the  project. 

(b)  Educational  significance.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  proposes — 

(1)  Project  objectives  that  contribute 
to  the  improvement  of  education  for 
criminal  offenders; 

(2)  To  use  unique  and  innovative 
techniques  to  produce  benefits  that 
address  educational  problems  and  needs 
that  are  of  national  significance;  and 

(3)  To  base  the  proposed  project  on 
successfully  designed,  established,  and 
operated  model  vocational  education 
programs  that  include  components 
similar  to  the  components  required  by 
this  program,  as  evidenced  by  empirical 
data  that  demonstrate  impact  from  those 
programs  in  factors  such  as — 

(i)  Student  performance  and 
achievement; 

(ii)  GED  completion;  and 

(iii)  Post-sentence  employment  or 
enrollment  in  education  or  training 
programs  or  both. 

Other  Requirements 

Purchase  of  Equipment 

The  projects  funded  under  this 
competition  may  expend  up  to  10 
percent  of  Federal  funds  for  equipment 
as  defined  in  34  CFR  74.132  and  80.3. 

Paperwork  Reduction  Act  of  1980 

This  priority  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will 
submit  a  copy  of  the  proposed  priority 
to  the  Office  of  Management  and  Budget 
(OMB)  for  its  review.  (44  U.S.C.  350(h)). 

This  priority  would  affect  the 
following  types  of  entities  eligible  to 
apply  for  a  grant  under  this  program: 
State  boards  of  vocational  education, 
State  or  local  corrections  or  correctional 
education  agencies.  State  or  local 
educational  agencies,  postsecondary 
educational  institutions,  institutions  of 


higher  education,  area  vocational 
education  schools,  intermediate 
educational  agencies,  community 
correctional  education  agencies,  other 
public  or  private  non-profit  agencies, 
institutions,  or  organizations,  and  the 
private  sector  (including  employers, 
labor  organizations,  building  trade 
councils,  and  private  agencies, 
organizations,  and  institutions).  The 
Secretary  needs  and  uses  the 
information  to  determine  whether 
proposed  projects  are  likely  to  meet 
identified  national  needs.  The  annual 
public  reporting  burden  for  the 
collection  of  information  is  estimated  to 
average  90  hours  per  response  for  130 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503, 
Attention:  Daniel  J.  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period  in  330  C  Street,  SW., 
room  4529,  Mary  E.  Switzer  Building, 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4:30  p.m.,  Monday 
through  Friday  of  each  week,  except 
Federal  holidays. 

APPLICABLE  PROGRAM  REGULATIONS:  34 
CFR  parts  400  and  426.  Program 
Authority:  20  U.S.C.  2420a. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.199D  Cooperative  Demonstration 
Program) 


Dated:  March  30, 1994. 

Augusta  Souza  Kappner, 

Assistant  Secretary,  Office  of  Vocational  and 
Adult  Education. 

[FR  Doc.  94-8166  Filed  4-5-94;  8:45  am) 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Invitation  for  Proposals  for  Projects 
Designed  To  Support  Risk  Assessment 
and  Risk  Management  Practices 
Associated  With  DOE’S  Environmental 
Management  Programs 

AGENCY:  Office  of  Environmental 
Management,  DOE. 

ACTION:  Notice  of  Program  Interest; 
Amendment. 

SUMMARY:  This  notice  replaces  and 
supersedes  the  Notice  of  Program 
Interest  (NOPI)  published  in  the  Federal 
Register  on  February  22, 1994  (59  FR 
8462).  The  purpose  of  this 
announcement  is  to  correct  the  previous 
NOPI  and  clarify  the  program  needs  in 
risk  assessment  and  risk  management 
for  the  Office  of  Environmental 
Management. 

DATES:  This  notice  is  effective  on  April 
6, 1994  and  will  remain  effective  until 
September  30, 1994.  This  notice  extends 
the  due  date  for  receipt  of  proposals 
from  April  8, 1994  to  September  30, 
1994.  Due  to  programmatic  needs, 
proposals  related  to  risk  management 
support  and  risk  assessment  at  DOE 
facilities  need  to  be  received  as  early  as 
possible.  Awards,  if  made,  will  not  be 
available  before  October  1, 1994. 
Proposals  that  are  received  before  June 
30,  1994,  will  receive  priority 
consideration.  Proposals  received  after 
June  30, 1994  will  receive  consideration 
dependent  upon  funding  availability 
after  the  initial  awards  are  made. 
ADDRESSES  AND  FURTHER  INFORMATION 
CONTACT:  Requests  for  technical 
information  should  be  directed  to  Dr. 
Michael  Heeb,  Department  of  Energy, 
Office  of  Environmental  Management, 
Washington,  DC  20585,  Telephone  (202) 
586-2661.  For  procurement  related 
information,  contact  Dr.  John  Wangle, 
EM-53,  U.S.  Department  of  Energy, 
Office  of  Environmental  Management, 
Office  of  Technology  Development, 
Washington,  DC  20585,  (301)  903-8491. 
Proposals  (original  plus  (5)  copies), 
citing  this  NOPI,  should  be  directed  to: 
Office  of  Procurement  Assistance  and 
Program  Management,  Unsolicited 
Proposals  Management  Section,  HR- 
522.2,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 
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SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

II.  Objective  Merit  Review 

III.  Proposal  Format 

IV.  Evaluation  Criteria 

V.  Awards 

I.  Purpose 

The  Office  of  Environmental 
Management  (EM)  is  seeking  to  awetrd 
grants  or  cooperative  agreements  to 
applicants,,  to  fund  (in  whole  or  in  part) 
projects,  or  cost  share  in  projects,  that 
will  help  EM  implement  a  program  to 
develop  credible  risk  assessment  and 
risk  management  practices  to>  protect  the 
public  health  and  environment  at  DOE 
facilities  and  sites. 

For  more  information  about  EM’s 
needs  in  risk  assessment  and  risk 
management,  including  information 
related  to  the  integration  of  risk 
assessment  and  risk  management, 
interested  applicants  are  referred  to  the 
National  Research  Council's  report 
“Building  Consensus  Through  Risk 
Assessment  and  Management  of  the 
Department  of  Energy’s  Environmental 
Remediation  Program,”  National 
Academy  Press,  1994,  and  the 
presentations  contained  therein  by 
Assistant  Secretary  Thomas  Crumbly 
and  concerned  stc^eholders.  Copies  of 
the  National  Research  Council’s  report 
may  be  obtained  horn  the  Department  of 
Energy  by  calling  Ms.  Mary  Wilson, 
Telephone  (202)  586-2661.  It  is  strongly 
recommended  that  interested  applicants 
review  this  document  prior  to 
submitting  a  proposal. 

EM’s  program  m  integrated  risk 
management  faces  two  critical  activity 
areas:  First,  a  statutory  requirement  to 
report  to  Congress  on  the  risks  to  the 
p^lic  health  and  safety  posed  by  the 
conditions  at  the  Nation’s  nuclear 
weapons  complex;  and  second,  the  need 
for  long-term  assistance  in  risk 
assessment  and  risk  management  at 
DOE  facilities  and  sites.  The' first 
activity  was  mandated  by  Congress  in 
Public  Law  103-126,  enacted  October 
28, 1993.  The  DOE  is  addressing  the 
Congressional  requirement  through 
actions  that  are  on  a  separate  track  and 
not  addressed  by  this  announcement.  It 
is  the  second  activity  that  this 
solicitation  addresses,  i.e.,  the  long-term 
needs  for  assistance  in  developing 
credible  processes  and  methods  for  risk 
assessments  and  risk  management 
decisions  that  include  meaningful 
involvement  of  affected  parties,  future 
land  and  facilities  use  planning,  cost  of 
proposed  remediation  activities,  public 
and  worker  health  and' safety,  and 
environmental  impacts. 

As  discussed  in  the  National  Rbsearch 
Council's  report  and  in  specific  remarks 


by  Assistant  Secretary  Thomas 
Crumbly,. DOE  is  seeking  to  define  the 
risks  to  human  health  and.  the 
environment  on  a  site-by-site  basis. 
Further,  DOE  is  seeking  approaches  and 
methods: 

•  To  systematically  identify  and 
characterize,  on  a  site-by-site  basis,  the 
risks  to  human  health  and  the 
environment; 

•  To  systematically  identify  and 
characterize  the  data  gaps  and 
uncertainties,  and  identify  methods  for 
filling  gaps  and  reducing  imcertainties, 
in  our  present  understanding  of  the 
above  cited  risks; 

•  To  systematically  review  and 
recommend  the  process  by  which  the 
above  cited  risks.will  be  reduced; 

•  To  systematically  review  and 
recommend  how  public  participation 
should  be  involved  in  risk  evaluation 
and  how  such  risks  should  be 
commimicated  to  non-technical 
audiences;  and 

•  To  systematically  review  and  define 
the  costs  for  risk  reduction. 

In  addition,  the  credibility  of  DOE 
and  its  site  contractors  is  a  serious  issue 
that  must  be  appropriately  addressed  if 
valid  and  persuasive  risk  assessments 
are  to  be  conducted.  i.e.,  serious 
consideration  must  be  extended  to  the 
question  of  who  performs  the  risk 
assessment,  who  performs  the  risk 
reduction  assessment,  who  performs  the 
cost  assessment,  etc. 

The  National  Research  Council  has 
identified  several  obstacles  associated 
with‘  using  a  risk  based  approach  at  DOE 
sites.  These  obstacles  include  the  fact 
that: 

•  The  use  of  risk  assessment  to  set 
priorities  for  remediation'  is  viewed  with 
skepticism; 

•  Risk  assessment  is  viewed  as  a 
mechanical  process,  without 
opportunity  for  public  input,  that  often 
fails  to  give  due  consideration  to 
affected  stakeholders; 

•  Stakeholders  have  voiced  concerns 
that  risk  assessments  may  result  in  an 
inequitable  distribution  of  resources 
both  among  and  within  facilities  and 
sites. 

Notwithstanding  these  obstacles,  the 
National  Research  Council  has 
concluded  that  a  risk  based  approach  to 
environmental  cleanup  is  both  feasible 
and  desirable.  In  order  for  such  an 
approach  to  be  effective  in  influencing 
Remedial  Action  Decisions,  it  is 
necessary  that  risk  management  and  risk 
assessment  theory  and  processes,  robust 
public  participation  programs,  and 
public  policy  decision  makers  be 
brought  together  and  integrated  into  one 
coherent  decision  making  process. 


EM  is  interested  in  receiving 
proposals  horn  applicants  that  propose 
creative  and  innovative  methods  for 
providing  credible  risk  assessments  and 
credible  practices  for  implementation  of 
risk-based  decisions.  Proposals  should 
address  cost/risk  policy  and  priority 
setting  at  the  DOE  sites  involving 
decontamination,  decommissioning, 
environmental  restoration,  facilities 
transition,  technology  development,  and 
site  management. 

Proposals  that  include  an  integrated- 
systems,  approach  that,  includes 
technology-based  solutions  for  reducing, 
eliminating,  or  mitigating  risks  at  the 
weapons  complex  are  most  desirable.  In 
addition,  proposers  should  demonstrate 
an  organizational  capd)ility  both  to 
work  with  diverse  multi-disciplinary 
technical  groups  and' to  work  with 
social  and  cultural  issues  in  the  risk 
assessment  arena.  Additional  factors  to 
be  considered  in  decision-making  and 
in  establishing  priorities  include: 

•  Federal  Facilities  Agreements; 

•  State  and  local  agreements; 

•  Tribal  agreements; 

•  Public  participation  and  outreach  to 
affected  citizen  groups; 

•'  Innovative  approaches  to 
development  of  cr^ible  risk 
assessments  and  implementation  of  risk- 
based  decision  making; 

•  Strategies  and  methods  for 
identifying  and  filling  data  gaps  and 
reducing  uncertainties; 

•  Environmental  justice, 
socioeconomic  and  sociopolitical  issues; 
and 

•'  Other  environmental,  worker,  and 
public  health  and  safety  issues. 

II.  Objective  Merit  Review 

An  objective  merit  review  of  each 
proposal  will  be  accomplished  in 
accordance  with  EM’s  Merit  Review 
System,  as  published  in  the  Federal 
Register  on  May  6, 1991  (56  FR  20602). 
Applicants  are  advised  that  EM  shall 
utilize  the  procedure  detailed  under 
subsection  rV(E)(2)  of  its  Merit  Review 
System  (56  FR  20604),  i.e.,  field  readers 
shall  be  utilized  in  lieu  of  standing 
review  committees. 

IIL  Proposal  Format 

The  proposal  shall  contain  two 
sections,  technical  and  cost.  Technical 
proposals  shall  be  no  more  than  fifty 
(50)  pages  in  length;  resumes  of 
proposed  key  personnel  should  be 
submitted  as  an  appendix  to  the 
technical  proposal  and  will  not  be 
counted  against  the  page  limit.  It  is  left 
to  the  proposer  to  determine  how  best 
to  structure  the  proposal.  However,  the 
following  information  shall  be  included: 
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a.  Proposals  shall  include  a  detailed 
project  description  that  discusses  the 
speciHc  tasks  to  be  performed  under  the 
proposed  project. 

b.  Proposals  must  also  demonstrate 
that  the  offeror  is  perceived  as  neutral 
and  credible,  and  is  capable  of 
conducting  scientiHcally  valid  and 
responsible  assessments.  Assessments 
must  include  clear  statements  of  what  is 
not  known  and  what  is  uncertain,  as 
well  as  statements  of  what  is  known. 
Proposals  must  demonstrate  how 
independent,  external  peer-review  will 
be  conducted. 

c.  Proposals  must  demonstrate  that 
the  offeror  has  the  experience  and 
capability  to  plan,  organize,  manage, 
and  facilitate  public  participation  in 
communities.  Proposals  must  also 
demonstrate  that  the  offeror  has  the 
experience  and  ability  to  effectively 
communicate  complicated  scientific 
information  on  potential  risks  and 
uncertainties,  to  local  and  national 
stakeholders,  other  affected  and 
concerned  citizens,  and  decision  makers 
at  all  levels. 

d.  Proposals  must  demonstrate  that 
the  offeror  presently  has  or  is  capable  of 
obtaining  staff  with  the  training, 
expertise,  and  experience  needed  to 
conduct  scientifically  complex  risk 
assessments  and  cost  assessments. 
Proposals  must  identify  the  technical 
and  scientific  staff  that  will  actually 
conduct  the  studies  and  detail  their 
professional  experience  as  well  as  their 
level  of  program  involvement. 

e.  Proposals  must  demonstrate  that 
the  offeror  has  the  ability  to  integrate 
their  work  with  the  activities  of  other 
organizations  conducting  risk 
assessments. 

f.  Proposals  must  demonstrate  that  the 
offeror  has  management  capability,  for 
both  financial  and  scientific 
management,  and  a  demonstrated  skill 
in  planning  and  scheduling  projects  of 
comparable  magnitude  to  that  proposed 
xmder  this  NOPI. 

Cost  proposals  shall  have  no  page 
limit.  The  cost  proposal  shall  include  a 
summary  breakdown  of  all  costs,  and 
provide  a  detailed  breakdown  of  costs 
on  a  task-by-task  basis  for  each  task 
contained  in  the  project  description.  In 
addition,  any  expectation  concerning 
cost  sharing  shall  be  clearly  stated.  Cost 
sharing  is  encouraged,  but  it  shall  not  be 
considered  in  the  selection  process. 

rV.  Evaluation  Criteria 

The  evaluation  criteria  are  as 
specified  in  subsection  IV(G)  of  EM’s 
Merit  Review  System  (56  FR  20604). 


V.  Awards 

Approximately  $20  million  may  be 
available  in  FY  1995  for  projects.  If 
sufficient  acceptable  applications  are 
received,  available  funding  may 
determine  the  number  of  awards. 
Awards,  if  any,  will  be  determined 
through  evaluation  of  applications 
received  against  the  evaluation  criteria, 
and  the  availability  of  funds.  Awards, 
either  grants  or  cooperative  agreements, 
will  be  made  only  to  technically 
acceptable  applicants.  Budget  and 
project  periods  may  be  negotiated  to  fit 
the  requirements  of  particular  projects; 
awards  will  be  on  a  schedule  to  be 
agreed  to  by  DOE  and  the  awardee.  DOE 
reserves  the  right  to  support  or  not 
support  any  portion,  all,  or  none  of  the 
proposals  submitted. 

Issued  in  Washington,  DC,  on  March  31, 
1994. 

Thomas  P.  Crumbly, 

Assistant  Secretary  for  Environmental 
Management. 

(FR  Doc.  94-8234  Filed  4-5-94;  8:45  am] 
BILUNG  CODE  6450-01-P 

Financial  Assistance  Award: 
Underground  Injection  Practices 
Research  Foundation 

AGENCY:  Department  of  Energy,  Metairie 
Site  Office. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Metairie  Site  Office,  announces 
that  pursuant  to  10  CFR  600.7(b)(2)(i) 
(A)  and  (D)  it  intends  to  meike  a  Non- 
Competitive  Financial  Assistance 
Award  (Grant)  through  the  Pittsburgh 
Energy  Technology  Center  to  the 
Underground  Injection  Practices 
Research  Foundation. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Center,  P.O.  Box  10940, 
MS  921-118,  Pittsburgh,  PA  15236, 
Attn.:  Mary  Beth  J.  Pearse,  Telephone: 
(412) 892-4949. 

SUPPLEMEtfTARY  INFORMATION:  The 
UIPRF  has  proposed  a  two-task  project 
relating  to  Class  II  injection  well 
operations  in  various  states  throughout 
the  country.  Task  I  of  the  proposed 
project  is  designed  to  extend  the 
implementation  of  a  Risk-Based  Data 
Management  System  (RBDMS)  in  four 
states.  Alaska,  Mississippi,  Montana, 
and  Nevada  would  be  given  assistance 
with  converting  data  from  existing  data 
management  systems;  coding  and 
internal  testing  of  the  RBDMS; 
preparing  documentation,  training,  and 
technology  transfer,  and  project 


management.  Task  II  of  the  proposed 
project  would  offer  assistance  in 
conducting  four  regional  training 
seminars  related  to  Area  of  Review 
(AOR)  investigations  and  environmental 
compliance. 

The  Underground  Injection  Practices 
Council  (UIPC)  was  formed  in  1983  to 
work  with  various  federal  agencies,  state 
underground  injection  control  (UIC) 
officials,  municipal  and  county  officials, 
representatives  of  environmental 
groups,  industry,  scientists,  and  others 
on  safe  and  effective  methods  for  waste 
disposal.  The  UIPC,  through  its 
Research  Foundation,  conducts  a 
comprehensive  program  of  original 
research  and  data  collection  and  serves 
as  a  clearinghouse  for  information  on 
underground  injection.  The  UIPC  also 
conducts  a  variety  of  educational 
programs  and  serves  as  a  forum  for  the 
development  of  more  sound  regulations 
and  technical  standards. 

Greater  emphasis  is  currently  being 
placed  on  the  ability  of  states  to  justify 
their  regulatory  decisions,  with  interest 
in  developing  reliable  procedures  for 
assessing  the  risks  posed  by  oil  and  gas 
injection  wells  increasing  rapidly. 

Under  the  Safe  Drinking  Water  Act, 
agencies  that  implement  UIC  programs 
are  required  to  prevent  subsurface 
injection  that  endangers  an 
underground  source  of  drinking  water 
(USDW). 

The  UIPRF  just  completed  a  grant 
from  DOE  that  involved  the 
investigation  of  state  environmental,  oil, 
and  gas  data,  and  data  management 
systems  that  pertain  to  underground 
injection  control.  The  primary  goal  of 
this  research  was  to  increase  the  base  of 
technical  and  environmental  knowledge 
related  to  the  application  of  the  UIPRF 
model  that  has  been  developed  to  assess 
the  risk  of  injection  water  contaminating 
a  USDW.  The  project  involved  four 
major  tasks:  (1)  Conducting  an  inventory 
and  needs  assessment  of  the  database 
management  systems  of  the  21  states 
that  have  primacy  to  supplement  the 
UIC  requirements  for  Class  II  wells,  (2) 
conducting  investigations  of  six  state’s 
data  management  system  capabilities 
and  making  hardware  and  software 
improvements,  (3)  conducting  a 
Technical  Symposium  on  Class  11 
injection  wells  relating  to  the 
application  of  the  UIPRF  model  that  was 
developed  to  assess  risk  of  injection 
water  contaminating  USDWs,  and  (4) 
conducting  investigations  of  four  states’ 
data  management  system  capabilities 
and  making  hardware  and  software 
improvements.  Task  I  of  the  current 
project  proposed  by  UIPRF  seeks  to 
expand  upon  Task  IV  of  the  just- 
completed  grant  by  extending  the 
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implementation  of  the  RBDMS  in  four 
states  (Alaska,  Mississippi,  Montana, 
and  Nebraska).  These  states  will  be 
given  assistance  with  converting  data 
from  existing  data  management  systems, 
coding  and  testing  RBDMS,  preparing 
documentation,  and  training  efforts. 

In  accordance  with  10  CFR 
600.7(b)(2)(i)  criteria  (A)  and  (D),  a 
noncompetitive  Financial  Assistance 
Award  to  the  UIPRF  has  been  justified. 
This  effort  is  a  continuation  of  the  just- 
completed  grant  and  opening  up  a 
continuation  efrort  to  competition 
would  have  a  significant  adverse  effect 
on  continuity  of  the  activity.  The 
Applicant  has  exclusive  domestic 
capability  to  perform  this  activity 
successfully,  based  upon  the  unique 
technical  expertise  of  the  UIPRF  which 
will  ensure  maximum  utilization  of 
existing  state,  federal,  industry  and 
commercial  sources  of  data  necessary  to 
complete  the  study.  This  effort  therefore 
is  considered  suitable  for 
noncompetitive  financial  assistance  and 
would  not  be  eligible  for  financial 
assistance  under  a  solicitation,  and  a 
competitive  solicitation  would  be 
inappropriate. 

DOE  funding  for  this  research  is 
estimated  to  be  $499,745  for  the 
duration  of  the  project.  These  funds  will 
be  used  to  pay  for  the  reasonable  cost 
of  research  staff,  administrative  support 
personnel,  consultants,  experts,  and 
printing  costs  as  necessary  for  the 
research  project. 

Dated:  March  28, 1994. 

Richard  D.  Rogus, 

Contracting  Officer. 

[FR  Doc.  94-8235  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  6450-01-P-M 


Energy  Information  Administration 

Forms  EIA-23, 23P  and  64A,  “Oii  and 
Gas  Reserves  Surveys" 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy, 
ACTION:  Notice  of  the  Proposed 
Extension  of  the  Forms  EIA-23. 

“Annual  Survey  of  Domestic  Oil  and 
Gas  Reserves,”  ELA-23P,  “Oil  and  Gas 
Well  Operator  List  Update  Report,”  and 
EIA-64A,  “Annual  Report  of  the  Origin 
of  Natural  Gas  Liquids  Production,”  and 
solicitation  of  comments. 

SUMMARY:  The  Energy  Information 
Administration  (EIA),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  No.  96-511,  44  U.S.C.  3501  et  seq.), 
conducts  a  presurvey  consultation 
program  to  provide  the  general  public 


and  other  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  reporting  forms.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  EIA  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  Forms  EIA-23,  “Annual  Survey  of 
Domestic  Oil  and  Gas  Reserves,”  EIA- 
23P,  “Oil  and  Gas  Well  Operator  List 
Update  Report,”  and  EIA-64A,  “Annual 
Report  of  the  Origin  of  Natural  Gas 
Liquids  Production.”  It  is  proposed  that 
Forms  EIA-23P  and  EIA  64A  be 
extended  without  modification.  For 
large  operators  reporting  on  Form  EIA- 
23,  the  form  will  be  modified  to  also 
collect  estimates  of  reserves  and 
production  associated  with  enhanced 
oil  recovery  methods  and 
nonconventional  gas.  This  proposed 
modification  reflects  the  growing 
importance  to  U.S.  oil  and  gas  supplies 
of  enhanced  oil  recovery  and 
nonconventional  gas.  To  offset  the 
incremental  burden  associated  with  this 
proposed  modification,  the  requirement 
to  report  indicated  additional  reserves 
on  Form  EIA-23  will  be  discontinued. 
For  small  operators  reporting  on  Form 
EIA-23,  the  form  will  be  extended 
without  modification. 

DATES:  Written  comments  must  be 
submitted  by  May  6, 1994. 

If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Mr,  Paul 
Chapman,  Energy  Information 
Administration,  Dallas  Field  Office, 

1114  Commerce  Street,  room  804, 

Dallas,  Texas  75242-2899,  Telephone 
(214)  767-2200. 

‘  FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Mr.  Paul  Chapman 
at  the  address  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Comments 

I.  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  No. 
93-275)  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  No.  95-91), 


the  Energy  Information  Administration 
is  obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  As  part  of  this 
program,  EIA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  information  related  to  energy 
resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  future  for  the  Nation’s  economic 
and  social  needs. 

Operators  of*crude  oil  and  natural  gas 
wells  are  the  target  respondents  of  the 
Form  EIA-23  and  operators  of  natural 
gas  plants  are  the  target  respondents  of 
the  Form  EIA-64A.  The  amount  of 
crude  oil,  associated-dissolved  and 
nonassociated  natural  gas,  and  lease 
condensate  production  and  reserves  by 
field  are  requested  of  major  oil  and  gas 
well  operators.  In  addition  a  selected 
sample  of  small  operators  provides 
production  and  reserves  of  crude  oil, 
natural  gas  and  lease  condensate  at  a 
State  level  on  the  Form  EIA-23,  The 
amount  of  natmral  gas  processed,  natural 
gas  liquids  produced,  the  resultant 
shrinkage  of  the  natural  gas,  and  the 
amount  of  natural  gas  used  in 
processing  are  requested  of  natural  gas 
plant  operators.  In  response  to  Public 
Law  95-91  Section  657,  estimates  of 
U.S.  oil  and  gas  reserves  are  to  be 
reported  annually.  These  estimates  are 
essential  to  the  development, 
implementation,  and  evaluation  of 
energy  policy  and  legislation.  Data  will 
be  used  directly  in  the  annual 
publication  U.S.  Crude  Oil,  Natural  Gas, 
and  Natural  Gas  Liquids  Reserves,  and 
incorporated  in  a  number  of  other 
publications  and  analyses.  Secondary 
publications  which  use  the  data  include 
the  Annual  Energy  Review,  Annual 
Energy  Outlook,  Petroleum  Supply 
Annual,  and  Natural  Gas  Annual. 

II.  Current  Actions 
This  notice  is  for  a  proposed  three- 
year  extension  of  the  Forms  EIA-23, 
“Annual  Survey  of  Domestic  Oil  and 
Gas  Reserves,”  EIA-23P,  “Oil  and  Gas 
Well  Operator  List  Update  Report,”  and 
EIA-64A,  “Annual  Report  of  the  Origin 
of  Natural  Gas  Liquids  Production,” 
until  December  31, 1997.  Forms  ELA- 
23P  and  EIA-64A  will  be  extended 
without  modification.  For  large 
operators  reporting  on  Form  EIA-23,  the 
form  will  be  modified  to  also  collect 
estimates  of  reserves  and  production 
associated  with  enhanced  oil  recovery 
methods  and  nonconventional  gas. 
Implementation  of  this  proposed 
modification  is  contingent  upon  the 
availability  of  resources  required  to 


16198 


Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Notices 


make  the  EIA-23  data  system  capable  of 
handling  the  new  data.  To  offset  the 
incremental  respondent  burden 
associated  with  reporting  enhanced  oil 
recovery  and  nonconventional  gas 
reserves  and  production,  and  to  focus 
the  survey  more  effectively  on  proved 
reserves,  U:e  requirement  for  large 
operators  to  report  indicated  additional 
reserves  (a  reserves  category  that  is  not 
proved)  will  be  discontinue.  For  small 
operators  reporting  on  Form  EIA— 23,  the 
form  will  be  extended  without 
modification. 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  II.  The 
following  general  guidelines  are 
provided  to  assist  in  the  preparation  of 
responses.  Please  indicate  to  which 
form(s)  your  comments  apply. 

As  a  potential  respondent: 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  require  clarification? 

B.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 

C.  Can  data  be  submitted  in 
accordance  with  the  response  time 
specified  in  the  instructions?  Would  it 
be  possible  for  you  to  submit  the  data 
as  much  as  two  months  earlier? 

D.  Public  reporting  burden  for  this 
data  collection  is  estimated  to  range 
from  62  to  333  hours  per  response  for 
the  field  level  (i.e.,  large  operator) 
version  of  Form  EIA-23,  “Annual 
Survey  of  Domestic  Oil  and  Gas 
Reserves”  and  reporting  burden  is 
estimated  to  average  8  hours  per 
response  for  the  State  level  (i.e.,  small 
operator)  version  of  Form  EIA-23. 

Public  reporting  burden  is  estimated  to 
average  5.9  hours  per  response  for  the 
Form  EIA-64A,  “Annual  Report  of  the 
Origin  of  Natural  Gas  Liquids 
Production.”  Public  reporting  burden  is 
estimated  to  average  0.25  hours  per 
response  for  the  Form  EIA-23P,  “Oil 
and  Gas  Well  Operator  List  Update 
Report.”  How  much  time,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information,  do  you 
estimate  will  be  required  for  you  to 
complete  and  submit  the  required  form? 

E.  What  is  the  estimated  dollar  cost  of 
completing  this  form,  including  the 
direct  and  indirect  costs  associated  with 
the  collection? 

F.  How  can  the  form  be  improved? 

G.  Do  you  know  of  any  other  Federal. 
State,  or  local  agency  that  collects 
similar  data?  If  you  do,  specify  the 
agency,  the  data  element(s),  and  the 
means  of  the  collection. 

As  a  potential  user. 


A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form?  In 
particular,  can  you  use  the  proposed 
data  on  reserves  and  production 
associated  with  enhanced  oil  recovery 
methods  and  nonconventional  gas? 

B.  For  what  purpose  would  you  use 
the  data?  Please  be  specific. 

C.  Would  you  be  adversely  affected  by 
discontinuation  of  indicated  additional 
reserves  data  from  the  EIA-23  field 
form? 

D.  How  could  the  form  be  improved 
to  better  meet  your  specific  needs? 

E.  Are  there  alternative  sources  of  oil 
and  gas  reserves  data  and  do  you  use 
them?  What  are  their  strengths  or 
deficiencies? 

EIA  is  also  interested  in  receiving 
comments  on  any  other  aspect  of  the 
data  collection  forms  or  the  need  for  the 
information  contained  in  the  Oil  and 
Gas  Reserves  Surveys. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form;  they  also  will 
become  a  matter  of  public  record. 

Statutory  Authorities 

Sections  3506(a)  and  (c)(1).  Paperwork 
Reduction  Act  of  1980,  as  amended,  Pub.  L 
No.  96-511,  44  U.S.C  3506(a)  and  (c)(1). 

Issued  in  Washington,  DC,  March  31, 1994. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 

IFR  Doc.  94-8245  Filed  4-5-94;  8:45  am) 
BILUNQ  CODE  6450-01-P 


Federal  Energy  Regulatory 
Commission 

[Projects  No.  10808, 10809, 10810— 
Michigan] 

Wolverine  Hydroelectric  Corp., 
Availability  of  Draft  Multiple  Project 
Environmental  Assessment 

March  31, 1994. 

In  accordance  with  the  National 
Environmentcd  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission’s) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
applications  for  an  original  license  for 
the  Edenville,  Secord,  and  Smallwood 
Hydroelectric  Projects,  located  on  the 
Tittabawassee  River,  Gladwin  County, 
Michigan  and  has  prepared  a  Draft 
Environmental  Assessment  (DEA)  for 
the  projects.  In  the  DEA,  the 
Commission’s  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  projects  and  has  concluded 
that  approval  of  the  projects,  with 


appropriate  mitigation  or  enhancement 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission’s  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Please  affix  Project  No.  10808, 
10809,  or  10810  to  all  comments  as 
appropriate.  For  further  information, 
please  contact  Charles  T.  Raabe,  at  (202) 
219-2811. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-8168  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  RM94-1 2-000] 

Interstate  Natural  Gas  Pipeline  Gas 
Supply  Realignment  Costs;  Public 
Conference 

March  30, 1994. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Notice  of  Public  Conference. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  issuing  this 
notice  to  establish  a  date  for  a  public 
conference  to  discuss  the  use  of  pricing 
differential  mechanisms  by  interstate 
natural  gas  pipelines  to  recover  gas 
supply  realignment  costs. 

DATES:  The  public  conference  will  be 
held  on  May  26, 1994,  in  the 
Commission  Meeting  Room.  Persons 
wishing  to  make  a  formal  presentation 
to  the  Commission  should  submit  a 
written  request  to  the  Secretary  of  the 
Commission  no  later  than  May  2, 1994. 
ADDRESSES:  Office  of  the  Secretary, 
♦Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Hain,  (202)  208-0996. 

Take  notice  that  on  May  26, 1994  at 
10  a.m.,  the  Commission  will  convene  a 
public  conference  in  the  above 
captioned  proceeding  to  examine  the 
use  of  pricing  differential  mechanisms 
by  interstate  natural  gas  pipelines  to 
recover  gas  supply  realignment  costs. 

In  Order  No.  636  •  the  Commission 
established  policies  for  the  recovery  of 


■  Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 
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the  costs  incurred  by  pipelines  in 
connection  with  the  transition  required 
by  that  restructuring  rule.  One  category 
of  costs  recognized  by  the  Commission 
were  the  costs  the  pipelines  would 
incur  to  realign  the  gas  supplies  they 
had  under  contract  with  producers  in 
order  to  make  bundled  sales.  After 
unbundling,  as  required  in  the 
restructuring  rule,  the  Commission 
expected  that  pipelines  would  have  to 
reform  their  supply  contracts  to  market 
levels  or  terminate  the  contracts 
altogether.  In  Order  No.  636  the 
Commission  adopted  the  policy  that 
pipelines  would  be  permitted  full 
recovery  of  prudently  incurred  gas 
supply  realignment  costs.2 

Subsequently,  in  cases  concerning  the 
implementation  of  the  restructuring 
rule,  the  Commission  decided  that,  in 
certain  circumstances,  it  would  permit  a 
pipeline  to  recover  the  difference 
between  the  contract  price  and  the 
market  price  as  a  gas  supply 
realignment  cost  for  a  two-year  period. ’ 
The  premise  underlying  the 
Commission’s  decision  was  that 
allowing  the  recovery  of  pricing 
differentials  for  a  two  year  period  would 
be  less  costly  than  requiring  the 
pipeline  to  hastily  arrange  to  buy  out  of 
the  contract. 

The  Commission’s  recent  experience 
with  pipeline  filings  to  recover  pricing 
differentials  has  raised  questions  about 
whether  this  method  for  recovering  gas 
supply  realignment  costs  is  an  effective 
way  to  minimize  gas  supply  realignment 
costs — the  Commission’s  original  goal  in 
approving  the  use  of  such  mechanisms. 
If  it  is  not  an  effective  method  for 
minimizing  gas  supply  realignment 
costs,  then  the  Commission  requests 
proposals  for  alternatives  that  are 
consistent  with  the  Commission’s  policy 
to  permit  pipelines  the  full  recovery  of 
their  prudently  incurred  gas  supply 
realignment  costs.  The  purpose  of  the 
conference  is  limited  to  consideration  of 
the  pricing  differential  mechanism.  The 
Commission  does  not  intend  to 
reexamine  its  other  policies  on  the 
recovery  of  transition  costs. 


Transportation;  and  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol,  57  FR 
13.267  (April  16, 1992),  HI  FERC  Stats.  &  Regs. 
Preambles  i  30,939  (April  6, 1992);  order  on  reh'g. 
Order  No.  636-A,  57  FR  36,128  (August  12, 1992), 
ni  FERC  Stats.  &  Regs.  Preambles  1  30,950  (August 
3, 1992);  order  on  reh’g.  Order  No.  636-B,  57  FR 
57,911  (December  8, 1992),  61  FERC  1  61,272 
(1992). 

ifD  FERC  Stats.  &  Regs.  Preambles  at  30,458. 

3  See.  e.g.,  Te.xas  Eastern  Transmission  Corp.,  62 
FERC  1  61,015  Oanuary  13, 1993);  order  on  reh’g 
63  FERC  1  61,100  (April  22, 1993);  and  Southern 
Natural  Gas  Co.,  64  FERC  1  61,274  (September  3, 
1993). 


The  public  conference  convened  by 
this  notice  will  be  held  at  10  a.m.  on 
May  26, 1994,  in  the  Commission 
Meeting  Room,  825  N.  Capitol  St.,  NE., 
Washington  E)C  20426. 

Any  person  who  wishes  to  make  a 
formal  presentation  to  the  Commission 
should  submit  a  written  request  to  the 
Secretary  of  the  Commission  no  later 
than  May  2, 1994.  Every  effort  will  be 
made  to  accommodate  such  requests. 
Members  of  the  Commission  intend  to 
participate  in  this  public  conference  and 
will  reserve  time  for  questions  and 
answers.  After  the  conference, 
participants  and  others  may  file  written 
comments  by  June  24, 1994, 

By  direction  of  the  Commission: 
Commissioner  Santa  concurred  with  a 
separate  statement  attached. 

Lois  D.  Cashell, 

Secretary. 

Santa,  Commissioner,  concurring: 
Issued  March  30, 1994. 

With  this  notice  of  Public  Conference, 
the  Commission  is  initiating  an  inquiry 
into  whether  permitting  the  recovery  of 
pricing  differential  costs  (PDC)  is  an 
“effective  way  to  minimize  gas  supply 
realignment  costs.’’  The  Notice  includes 
the  Commission’s  reassurance  that,  if 
PDC  recovery  is  not  an  effective  method 
for  minimizing  gas  supply  realignment 
(GSR)  costs,  we  will  limit  ourselves  to 
the  consideration  of  “alternatives  that 
are  consistent  with  the  Commission’s 
policy  to  permit  pipelines  full  recovery 
of  their  prudently  incurred  gas  supply 
realignment  costs.’’  Notwithstanding 
this  reassurance,  1  am  troubled  by  the 
prospect  that  the  Commission  would 
appear  to  be  considering  a  mid-stream 
change  in  its  mechanism  for  the 
recovery  of  Order  No.  636  transition 
costs. 

In  Texas  Eastern  Transmission  Corp., ' 
the  Commission  authorized  PDC 
recovery  for  a  period  of  two  years.  The 
Commission  made  clear  that  at  the  end 
of  this  period,  the  effectiveness  of  PDC 
recovery  as  a  means  to  minimize 
transition  costs  would  be  subject  to 
reexamination.  In  particular,  the 
Commission  has  provided  pipelines 
with  warnings  that: 

(1)  the  burden  is  on  the  pipeline  to 
support  the  continuation  of  PDC 
recovery  beyond  the  initial  period;  2 

(2)  a  pipeline  cannot  prudently  delay 
realigning  its  problem  contracts  on  the 
basis  of  the  possibility  of  an  extension:  ^ 
and 


>  62  FERC  1  61,015  at  61,125  (1993). 

Jid. 

■'Southern  Natural  Gas  Co.,  64  FERC  1  61,274  at 
62,932  (1993). 


(3)  after  the  two-year  period,  the 
Commission  may  revisit  the  issue  of 
continuing  the  mechanism.'* 

The  Commission  already  has 
established  a  procedure  for  determining 
whether,  ultimately,  these  costs  will  be 
recoverable.  In  addition  to  examining 
the  eligibility  and  prudence  of  PDCs,  if 
raised  by  parties  to  the  proceedings,  the 
Commission  has  stated  that  the  burden 
will  be  on  the  pipeline  to  demonstrate 
that  the  PDC  methodology  will 
minimize  GSR  costs.*  Further,  the 
pipeline  will  have  the  burden  of 
demonstrating  that  it  made  a  bona  fide 
effort  to  renegotiate  the  contracts 
underlying  the  PDCs  it  has  filed  to 
recover.*  Filings  to  recover  PDCs  have 
been  set  for  hearing,  and  the  records 
developed  in  these  proceedings  will 
give  the  Commission  a  basis  for 
determining  whether  the  PDC  recovery 
procedure  in  fact  minimizes  Order  No. 
636  transition  costs. 

Consequently,  it  is  troubling  that 
approximately  nine  months  into  the 
two-year  period  ^  the  Commission  is 
initiating  a  proceeding,  docketed  as  a 
rulemaking,  to  consider  whether  the 
PDC  recovery  mechanism  is  “an 
effective  way  to  minimize  gas  supply 
realignment  costs”  and  to  consider 
proposals  for  alternatives.  I  would  hope 
that  the  end  result  of  this  proceeding  is 
not  a  termination  or  modification  of  the 
PDC  recovery  mechanism  effective  prior 
to  the  end  of  the  two-year  period. 

Rather,  I  would  hope  that  the  record 
developed  in  this  proceeding,  together 
with  tlie  case-specific  records  developed 
in  the  section  4  GSR  cost  proceedings, 
will  be  used  to  inform  the  Commission’s 
decision  whether  to  terminate,  modify, 
or  continue  the  PDC  recovery 
mechanism  beyond  two  years. 

Absent  compelling  evidence  that  tlie 
PDC  recovery  mechanism  is  not 
minimizing  GSR  costs,  I  would  be 
reluctant  to  modify  the  mechanism  mid¬ 
stream.  I  believe  that  regulatory 
certainty  is  important,  and  that 
pipelines  have  relied  on  the  two-year 
time  horizon  provided  by  the  PDC 
recovery  mechanism.  Therefore,  I  would 
urge  my  colleagues  to  consider  carefully 
the  consequences  of  modifying  this 


<  Texas  Eastern  Transmission  Corp.,  64  FERC 
161,305  at  63,307  (1993). 

’Texas  Eastern  Transmission  Corp.,  62  FERC  at 
61,125.  Also,  to  ensure  cost  minimization,  the 
Commission  required  tliat  Texas  Eastern  maintain 
a  list  of  above-market  contracts  (List  A)  and  a  list 
of  below-market  contracts  (List  B)  and  credit  net 
revenues  horn  List  B  gas  sales  against  the  pricing 
differential  from  List  A  gas  sales. 

ft  Id. 

■»  Texas  Eastern  was  the  first  pipeline  to  file  to 
recover  PDC  costs,  and  approximately  nine  months 
of  Texas  Eastern’s  two-year  period  lias  elapsed. 
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aspect  of  the  Order  No.  636  transition 
cost  recovery  procedure  at  this  time. 
Donald  F.  Santa,  Jr. 

Commissioner. 

IFR  Doc  94-«187  Filed  4-5-94;  8:45  am) 
BILLMQ  cooe  6717-01-e 


[Docket  No.  JD94-04063T  Ok!ahofna-71] 

State  of  Oklahoma;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

March  31, 1994. 

Take  notice  that  on  March  25, 1994, 
the  Corporation  Commission  of  the  State 
of  Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
detennination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  part  of  the  Atoka 
Formation  at  a  depth  of  12,436  feet, 
underlying  portions  of  Caddo,  Blaine 
and  Custer  Counties,  Oklahoma, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  The  recommended  area  is 
described  as  all  of  Section  6,  Township 
12  North,  Range  13  West;  Section  31, 
Township  13  North,  Range  13  West; 
Section  1,  Township  12  North,  Range  14 
West  and  Section  36,  Township  13 
North,  Range  14  West. 

The  notice  of  determination  also 
contains  Oklahoma’s  Hndings  that  the 
referenced  formation  meets  the 
requirements  of  the  Commission’s 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  detennination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Fere  ms  objecting  to  the 
detennination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CashcU, 

Secretary. 

[FR  Doc.  94-8167  Filed  4-5-94;  8;45  am) 
eiLUNO  CODE  6717-01-411 


ENVIRONMENTAL  PROTECTION 
AGENCY 

irRL-4859-81 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  iteduction  Act  (PRA)  (44 


U.S.C.  3501  et  seq.),  this  notice 
announces  the  Office  of  Management 
and  Budget’s  (OMB)  responses  to 
Agency  PRA  clearance  requests. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

EPA  ICR  No.  1361.04;  Information 
Requirements  for  Boilers  and  Industrial 
Furnaces;  was  approved  01/31/94;  OMB 
No.  2050-0073;  expires  01/31/97. 

EPA  ICR  No.  1633.04;  SO2  Emissions 
Control  and  NOx  Emissions  Control 
Requirement*!  of  Title  IV  of  the  Clean 
Air  Act  Amendments  of  1990;  was 
approved  02/28/94;  OMB  No.  2060- 
0258;  expires  01/31/96. 

EPA  ICR  No.  0246.05;  Contractor’s 
Cumulative  Claim  and  Reconciliation; 
was  approved  02/28/94;  OMB  No.  2030- 
0016;  expires  02/28/97. 

EPA  ICR  No.  1650.01;  Permits  for 
Early  Reductions  Sources,  Information 
Requirements:  was  approved  02/25/94; 
OMB  No.  2060-0276;  expires  02/28/97. 

EPA  ICR  No.  0783.22;  Motor  Vehicle 
Emission  Certification  and  Fuel 
Economy  Labeling,  Clean-Fuel  Fleet 
Emission  Standards,  Conversions,  and 
General  Provisions,  Clean-Fuel  Fleet 
Program:  was  approved  02/23/94;  OMB 
No.  2060-0104;  expires  06/30/95. 

EPA  ICR  No.  1596.03;  Significant  New 
Alternatives  Policy  (SNAP)  Program 
(Final  Rulemaking  under  Title  VI  of  the 
Clean  Air  Act  Amendments  of  1990); 
OMB  No.  2060;  expires  02/28/97. 

EPA  ICR  No.  0277.08;  Application  for 
New  and  Amended  Registration;  was 
approved  02/09/94;  OMB  No.  2070- 
0060;  expires  02/28/95. 

EPA  ICR  No.  1637.02;  Determining 
Conformity  of  General  Federal  Action  to 
State  Implementation  Plans;  was 
approved  01/31/94;  OMB  No.  2060- 
0279;  expires  01/31/97. 

EPA  ICR  No.  1670.01;  Small 
Community  Survey;  was  approved  02/ 
14/94;  OMB  No.  2090-0018;  expires  02/ 
28/95. 

EPA  ICR  No.  1428.03;  Trade  Secret 
Claims  for  Emergency  Planning  and 
Community  Right-to-Know  Information; 
was  approved  02/14/94;  OIvIB  No.  2050- 
0078;  expires  02/28/97. 

EPA  ICR  No.  0783.25;  On-Board 
Diagnostic  Systems;  was  approved  02/ 
09/94;  OMB  No.  2060-0104;  expires  06/ 
30/95.  - 

OMB  Disapproval 

EPA  ICR  No.  1325.05;  Proposed 
Amendments  to  the  Comprehensive 
Assessment  Information  Rule  (CAIR) — 
TSCA  Section  8(A);  was  not  approved 
01/26/94. 


OMB  Extension  of  Expiration  Dates 

EPA  ICR  No.  0010.4  Information 
Requirements  for  Importation  of 
Nonconforming  Vehicles;  OMB  No. 
2060-0095;  expiration  date  was 
extended  to  06/30/94. 

EPA  ICR  No.  1519.02;  Notification  of 
Stored  Pesticides  with  Cancelled  or 
Suspended  Registrations  under  Section 
6(G)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act;  OMB 
No.  2070-0109;  expiration  date  was 
extended  to  08/31/94. 

EPA  ICR  No.  0328.03;  Spill 
Prevention,  Control,  and 
Countermeasure  Plans;  OMB  No.  2050 
0021;  expiration  date  was  extended  to 
09/30/94. 

EPA  ICR  No.  1583.01;  Request  for 
Information  (RFI)  for  Database  of 
Innovative  Treatment  Technology 
Vendors  (Vendor  Database);  OMB  No. 
2050-0114;  expiration  date  was 
extended  to  08/31/94. 

Dated:  March  31, 1994. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
IFR  Doc.  94-8231  Filed  4-5-94;  8:45  am) 
BtLUNG  CODE  6560-8<MM 


[FRL^»858-3] 

Agency  information  Collection 
Activities  Under  OMB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  May  6, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  this  ICR,  contact  Sandy  Farmer  at 
202-260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standards  (NSPS)  for  the  Phosphate 
Fertilizer  Industry  (Subparts  T,  U,  V,  W. 
and  X).  (EPA  ICR  No.  1061.06;  OMB  No. 
2060-0037).  This  is  a  request  for 
renewal  of  a  currently  approved 
information  collection. 
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Abstract:  Owners  or  operators  of 
phosphate  fertilizer  pleints  must  notify 
EPA  or  the  delegated  regulatory 
authority  of  construction,  modiHcation, 
startups,  shutdowns,  malfunctions,  and 
dates  and  results  of  initial  performance 
tests.  Owners  and  operators  must 
install,  calibrate,  and  maintain 
monitoring  devices  to  determine  the 
mass  flow  of  phosphate-bearing  feed, 
and  devices  to  measure  and  record 
continuously  pressure  drop  across  the 
scrubbers,  and  must  keep  records  of  the 
mass  of  phosphate  bearing  feed.  This 
industry  is  not  required  to  submit 
excess  emission  reports.  EPA  or  the 
delegated  authority  reviews  the  records 
during  routine  inspections  to  ensure 
compliance  with  the  standards. 

Burden  Statement:  The  reporting 
requirements  apply  only  to  the  initial 
performance  tests,  and  since  no  new  or 
reconstructed  sources  are  expected  to 
become  subject  to  the  standards  in  the 
next  three  years,  there  is  no  burden 
projected  for  reporting.  The  public 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
87.5  hours  per  recordkeeper  annually. 
The  estimated  burden  includes  the  time 
needed  to  review  instructions,  search 
existing  data  sources,  gather  the  data 
needed  and  review  the  collection  of 
information. 

Bespondents:  Owners  or  operators  of 
phosphate  fertilizer  plants. 

Estimated  No.  of  Respondents:  11. 
Estimated  No.  of  Responses  per 
Respondent:  None. 

Estimated  Total  Annual  Burden  on 
Respondents:  963  hours  for 
recordkeeping  only. 

Frequency  of  Collection:  Not 
applicable. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136),  401  M  Street,  SW., 
Washington,  DC  20460. 

and 

Mr.  Chris  Wolz,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,  Washington,  DC  20503. 

Dated;  March  31, 1994. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  94-8232  Filed  4-5-94;  8:45  ami 
BILUMQ  CODE  666fr-60-F 


IFRL-4858-61 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  May  6, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  this  ICR,  contact  Sandy  Farmer  at 
EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention,  Pesticides  and 
Toxic  Substances 

Title:  Worker  Characterization  and 
Blood-Lead  Study  of  Renovation  and 
Remodeling  Woihers.  (EPA  ICR  No. 
1689.01).  This  is  a  new  collection. 

Abstract:  The  Residential  Lead-Base 
Paint  Hazard  Reduction  Act,  also 
designated  as  Title  IV  of  the  Toxic 
Substances  Control  Act  (TSCA),  became 
law  on  October  29, 1992.  Section 
402(c)(2)  of  Title  IV  of  TSCA,  directs 
EPA  to  conduct  a  study  of  persons 
engaged  in  various  types  of  building 
renovation  and  remodeling  activities. 
The  purpose  of  the  study  is  to  establish 
the  extent  to  which  workers  involved  in 
these  activities  are  exposed  to  lead,  or 
disturb  lead  and  create  a  lead-based 
paint  hazard  on  a  regular  or  occasional 
basis.  The  study  involves  a  targeted 
survey  of  three  categories  of  renovation 
and  remodeling  workers  in  two  cities, 
and  the  collection  of  venous  blood 
samples  from  those  workers.  The 
categories  of  renovation  and  remodeling 
workers  are:  union  laborers,  union 
carpenters,  and  independent  non-union 
contractors.  The  two  types  of  data  that 
will  be  collected  are:  (1)  Worker  blood 
samples  that  will  be  chemically 
analyzed  for  lead;  and  (2)  questionnaire 
data  that  will  characterize  the  workers 
and  will  be  used  to  understand 
differences  in  blood-lead  levels.  The 
questionnaire  will  be  administered 
either  by  telephone  or  self-administered 
and  data  collected  includes  information 
relevant  to  lead  exposure  on:  (a) 
Demographics;  (b)  work  history  (both 
current  and  long-term);  (c)  personal 
characteristics  and  habits;  (d)  non-work 


activities;  (e)  medical  history;  and  (f) 
previous  training  or  knowledge  of  lead. 

The  EPA  will  use  data  resulting  firom 
the  survey  to  determine  which  groups  of 
workers  require  training,  certification  or 
educational  materials.  These  data  will 
also  be  used  in  conjunction  with  other 
studies  conducted  by  the  Agency,  and 
may  be  distributed  to  other  agencies  in 
summary  form  for  use  in  addressing 
other  requirements  of  the  Act. 

Burden  Statement:  Bmden  for  this 
collection  of  information  is  estimated  to 
average  .563  hour  (40  minutes)  per 
respondent.  This  estimate  includes  the 
time  needed  to  listen  to  recruitment 
information,  answer  the  screening 
questions,  complete  the  questionnaire, 
provide  a  blood  sample,  and  review  the 
collection  of  information. 

Respondents:  Union  laborers,  union 
carpenters,  and  independent  non-imion 
contractors. 

Estimated  Number  of  Respondents: 
1,620. 

Estimated  Number  of  Responses  per 
Respondents:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  912  hours. 

Frequency  of  Collection:  One  time 
only. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136),  401  M  Street,  SW., 
Washington,  DC  20460. 
and 

Matthew  Mitchell,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

Dated:  March  31, 1994. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
(FR  Doc.  94-8233  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  SS6O-S0-F 


[FRL-4859-6] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
Michigan 

AGENCY:  Environmental  Protection  , 
Agency. 

ACTION:  Notice. 

summary:  Public  notice  is  hereby  given 
in  accordance  with  the  provision  of 
Section  1413  of  the  Safe  Drinking  Water 
Act,  as  amended,  42  U.S.C.  300f  et  seq., 
and  40  CFR  part  142,  subpart  B,  the 
National  Primary  Drinking  Water 
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Regulations  (NPDWR),  that  the  State  of 
Michigan  is  revising  its  approved  Public 
Water  System  Supervision  (PWSS) 
primacy  program.  The  Michigan 
Eiepartment  of  Public  Health  (MDPH), 
has  adopted  drinking  water  regulations 
for  27  synthetic  organic  chemicals  and 
8  inorganic  chemicals  that  correspond 
to  the  NPDWR  for  synthetic  organic 
chemicals  and  inorganic  chemicals 
promulgated  by  the  U.S.  Environmental 
Protection  Agency  (U.S.  EPA)  on 
January  30, 1991,  (56  FR  3526-3597) 
and,  as  amended  on  July  1, 1991,  (56  FR 
30266-30281).  The  U.S.  EPA  has 
completed  its  review  of  Michigan’s 
PWSS  primacy  program  revision. 

The  U.S.  EPA  has  determined  that  the 
Michigan  rule  revision  meets  the 
requirements  of  the  Federal  rule. 
Therefore,  the  U.S.  EPA  is  proposing  to 
approve  the  MDPH’s  rule  revision. 

All  interested  parties  are  invited  to 
submit  written  comments  on  these 
proposed  determinations,  and  may 
request  a  public  hearing  on  or  before 
May  6, 1994.  If  a  public  hearing  is 
requested  and  granted,  the 
corresponding  determination  shall  not 
become  effective  until  such  time 
following  the  hearing,  at  which  the 
Regional  Administrator  issues  an  order 
affirming  or  rescinding  this  action. 

Requests  for  public  hearing  should  be 
addressed  to:  Jennifer  Kurtz  Crooks 
(WD-17J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person’s 
interest  in  the  Regional  A^inistrator’s 
determinations  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing.  (3)  The  signature  of  the 
individual  making  the  request;  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general 
circulation  in  the  State  of  Michigan.  A 
notice  will  be  sent  to  the  person(s) 
requesting  the  hearing  as  well  as  to  the 
State  of  Michigan.  The  hearing  notice 
will  include  a  statement  of  purpose, 
information  regarding  the  time  and 
location,  and  the  address  and  telephone 
number  where  interested  persons  may 
obtain  further  information.  The  Regional 


Administrator  will  issue  an  order 
affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  receiv^,  and 
should  the  Regional  Administrator  not 
elect  to  hold  a  hearing  on  his  own 
motion,  these  determinations  shall 
become  effective  on  May  6, 1994.  Please 
bring  this  notice  to  the  attention  of  any 
persons  known  by  you  to  have  an 
interest  in  these  determinations. 

All  documents  related  to  these 
determinations  are  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 

Michigan  Department  of  Public  Health, 
Division  of  Water  Supply,  3423  North 
Logan/Martin  L.  King  Jr.,  Blvd.,  P.O. 
Box  30195,  Lansing,  Michigan  48909. 
State  Docket  Officer:  Mr.  James  K. 
Cleland,  (517)  335-9216. 

Safe  Drinking  Water  Branch,  Drinking 
Water  Section,  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Kurtz  Crooks,  Region  5, 
Drinking  Water  Section  at  the  Chicago 
address  given  above,  telephone  312/ 
886-0244. 

(Section  1413  of  the  Safe  Drinking  Water  Act, 
as  amended  (1986),  and  40  CFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations) 

Signed  this  17th  day  of  March,  1994. 

Valdas  V.  Adamkus, 

Regional  Administrator,  U.S.  EPA,  Region  5. 
(FR  Doc.  94-8227  Filed  4-5-94;  8:45  am] 

BILUNQ  CODC  WC  60  P 


[OPP-300333;  FRL-4767-71 

Pesticides;  Prioritization  of  Actions 
Subject  to  the  Delaney  Clause;  Policy 
Notice 

AGENCY:  Environmental  Protection 
Agency  (EPA), 

ACTION:  Notice. 

SUMMARY:  EPA  is  announcing  that  it  will 
temporarily  cease  review  and  processing 
of  tolerance  petitions  received  under  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA)  and  the  associated  registration 
applications  received  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  if  any  of  the  pesticide  uses 
that  are  subject  of  the  applications  and 
petitions  appear  to  result  in  a  residue 


that  needs  a  food  additive  regulation 
under  section  409  of  the  FFDCA  and 
such  a  regulation  would  be  barred  by 
the  Delaney  Clause.  EPA  is  adopting 
this  policy  to  concentrate  on  food 
additive  regulations  currently  in  force 
which  are  inconsistent  with  the  Delaney 
Clause  and  to  avoid  expending  EPA 
resources  on  action  which  may  be 
revised  once  various  policy  issues  are 
resolved. 

EFFECTIVE  DATE:  April  6, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Tina 
E.  Levine,  Registration  Support  Branch, 
Registration  Division  (7505W),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington  DC  20460,  (703)-  308-8393. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

EPA’s  regulations  regarding  FIFRA 
registration  in  40  CFR  152.112(g)  require 
that  all  needed  tolerances  for  pesticide 
residues  in  food  be  in  place  prior  to  the 
approval  of  a  FIFRA  registration  for  the 
use  of  a  pesticide  which  will  result  in 
such  residues.  Raw  food  tolerances  for 
pesticides  are  established  under  section 
408  of  FFDCA,  21  U.S.C.'346a,  and 
tolerances  for  certain  processed  foods 
and  for  feed  additives  (“food  additive 
regulations’’)  for  pesticides  are 
established  under  FFDCA  section  409, 
21  U.S.C.  348. 

EPA’s  current  policy  is  that  a  food 
additive  regulation  is  needed  when 
there  is  a  possibility  that  the  processing 
of  a  raw  food  containing  pesticide 
residues  would  result  in  residues  in  the 
processed  food  or  in  animal  feed  at  a 
level  greater  than  the  raw  food  , 
tolerance.  EPA  determines  whether 
there  is  such  a  possibility  based  on  the 
review  of  processing  data  supplied  by 
the  applicant  for  registration  purposes 
or  the  petitioner  for  a  tolerance. 

Under  section  409,  a  food  additive 
regulation  for  a  pesticide  residue  may 
not  be  promulgated  if  EPA  concludes 
that  the  pesticide  “induces  cancer’’  in 
man  or  animal  as  speciffed  in  the 
Delaney  Clause.  21  U.S.C.  348(c)(3).  In 
Les  V.  Reilly,  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  held  that 
the  Delaney  Clause  barred  the 
establishment  of  a  food  additive 
regulation  for  any  pesticide  that  meets 
the  induce-cancer  standard  no  matter 
how  infinitesimal  the  risk,  968  F.2d  985 
(9th  Cir.  1992),  cert,  denied,  113  S.  Ct. 
1361  (1993).  The  court  overturned 
EPA’s  interpretation  of  the  Delaney 
Clause  as  subject  to  an  exception  for 
pesticide  residues  which  pose  a  de 
minimis  risk. 

FIFRA  and  section  408  of  the  FFDCA 
contain  no  IDelaney  Clause  and  instead 
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require  consideration  of  both  risks  and 
benefits  in  making  regulatory  decisions. 
Thus,  pesticide  uses  which  might 
qualify  under  the  standards  for 
registration  and  a  section  408  tolerance 
could  still  fail  to  meet  the  standard  for 
a  food  additive  regulation  under  section 
409.  Where  that  is  the  case,  and  a 
section  409  food  additive  regulation  is 
needed,  EPA  regulations  state  that  a 
FIFRA  registration  may  not  be  granted, 
and  it  is  EPA  policy  not  to  approve  a 
section  408  tolerance  for  such  a  use 
either. 

In  the  wake  of  Les  v.  Reilly,  the 
National  Food  Processors  Association 
(NFPA)  and  other  food  processing  and 
production  groups  have  petitioned  EPA 
to  change  its  policy  linking  actions 
under  section  408  (raw  food)  and 
section  409  (processed  food).  Such  a 
change  in  policy  would  require  EPA  to 
amend  its  regulations  concerning  the 
registration  requirement  that  all  needed 
section  409  food  additive  regulations  be 
in  place.  Additionally,  the  NFPA 
petition  challenges  the  factual  basis  for 
EPA’s  conclusion  that  processing 
studies  are  an  accurate  measure  of 
whether  processed  foods  will  contain 
pesticide  residues  greater  than  the 
section  408  tolerance  and  thus  need  a 
section  409  tolerance. 

In  response  to  the  NFPA  petition,  EPA 
has  published  for  public  comment  a 
notice  (“NFPA  petition  notice”) 
summarizing  the  petition  and  current 
EPA  {>olicies  and  procedures  that  are 
potentially  affected  by  issues  raised  in 
the  NFPA  petition,  including  EPA’s 
procedures  for  determining  when  a  409 
food  additive  regulation  is  needed  and 
EPA’s  policy  of  coordinating  the 
decision  on  the  408  tolerance  and 
registration  with  the  409  food  additive 
regulation  (58  FR  7473,  Feb.  5, 1993). 
Further,  EPA  also  has  released,  on 
Febrary  2, 1993,  a  list  of  32  pesticides 
that  either  have  or  need  section  409 
food  additive  regulations  under  EPA’s 
policy  and  that  also  appear  to  induce 
cancer  within  the  meaning  of  the 
Delaney  Clause.  EPA  intends  to  update 
this  list  periodically.  Although  EPA  has 
not  made  a  formal  “induces  cancer” 
finding  for  many  of  these  pesticides. 
EPA  currently  believes  that  most,  if  not 
all,  of  the  pesticides  classified  in  Group 
A.  B,  or  C  according  to  EPA’s  Cancer 
Assessment  Guidelines  will  come 
within  the  Delaney  Clause  standard. 
EPA  places  a  high  priority  on 
responding  to  the  legal,  policy,  science, 
and  factual  issues  raised  by  the  NFPA 
petition  and  the  Les  v.  Reilly  decision. 
However,  these  issues  are  both  complex 
and  interrelated  and  cannot  be 
addressed  quickly. 
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IL  Reasons  for  Policy  on  Tolerance 
Petitions  and  Registration  Actions 
Affected  by  Delaney  Clause 

EPA  is  adopting  this  policy  at  the 
present  time  as  part  of  Ae  priorities  it 
has  established  following  the  decision 
in  Les  v.  Reilly.  The  Les  v.  Reilly 
decision  clearly  established  that  the 
Delaney  Clause  bars  the  existence  of  a 
food  additive  regulation  for  any 
pesticide  that  induces  cancer  in  man  or 
animal.  EPA  has  determined  that  there 
presently  exist  as  many  as  50  food 
additive  regulations  for  pesticides  that 
may  meet  the  induce-cancer  standard. 
EPA’s  first  priority,  thus,  following  the 
Les  V.  Reilly  decision  is  to  determine 
which  of  these  regulations  must  be 
revoked  and  to  do  so  promptly.  Because 
food  additive  regulations  are  only 
established  in  situations  where  EPA 
believes  they  are  needed  to  prevent  the 
adulteration  of  food.  EPA’s  second 
priority  will  be  to  determine  what 
action  should  be  taken,  if  any,  against 
the  FIFRA  registrations  and  section  408 
tolerances  which  are  associated  with  the 
food  additive  regulations  to  be  revoked. 
This  issue  has  b^n  made  more 
complex,  as  explained  above,  by  the 
NFPA  p>etition  which  challenges  EPA’s 
existing  policies  on  this  matter.  Finally, 
EPA’s  third  priority  is  to  address  the 
many  petitions  for  establishing  food 
additive  regulations  which  raise 
Elelaney  Clause  problems. 

Ideally,  EPA  would  prefer  to  address 
simultaneously  all  pending  petitions  to 
establish  food  additive  regulations  and 
all  existing  food  additive  regulations 
which  are  inconsistent  with  the  Delaney 
Clause.  EPA,  however,  has  limited 
resources.  EPA  estimates  that  in  the 
next  several  months  it  will  initiate 
revocation  actions  against  over  25  food 
additive  regulations  based  on  the 
E)elaney  Clause.  EPA  will  also  have  to 
resolve  what  policy  to  follow  on  the 
associated  section  408  tolerances  and 
registrations  and  implement  those 
actions  as  well.  This  could  result  in  EPA 
action  against  80  or  more  pesticide  uses. 
Aggressively  moving  to  deny  pending 
applications  which  raise  Delaney  Clause 
problems  could  exhaust  EPA’s  limited 
resources  on  pesticide  uses  hot  on  the 
market  while  tolerances  inconsistent 
with  the  statute  remain  in  place. 

Finally,  EPA  also  must  take  into  account 
that  it  receives  thousands  of  registration 
and  tolerance  actions  each  year. 
Devoting  substantial  resources  to 
petitions  raising  Delaney  Clause  issues 
will  delay  action  on  the  more  routine 
actions.  This  is  especially  the  case 
where  EPA  has  not  yet  resolved  the 
important  policy  issues  relating  to  the 
interrelationship  of  section  409  food 


additive  regulations  and  section  408 
tolerances  and  FIFRA  registrations 
because  actions  taken  today  might  have 
to  be  revised  if  EPA  policies  are  altered. 
EPA  will  reexamine  this  policy  once  it 
has  resolved  the  policy  issues  raised  by 
the  NFPA  petition. 

III.  Policy 

EPA  will  temporarily  stop  all  review 
and  processing  work  related  to 
establishing  a  registration  and/or 
tolerance(s)  for  any  chemical/crop 
combination  in  wUch:  (1)  either  the 
chemical  has  been  found  to  induce 
cancer  in  man  or  animal  or  the  chemical 
has  shown  evidence  of  carcinogenicity 
in  animals  or  humans;  and  (2)  the 
pesticide  residue  in  or  on  a  raw 
agricultural  commodity  concentrates 
when  that  commodity  is  processed  or 
EPA  otherwise  determines  that  a  food 
additive  regulation  is  needed  for  the 
use.  This  will  include  any  work  on 
registrations  under  FIFRA  section  3, 
experimental  use  permits  under  FIFRA 
section  5,  associated  tolerances  imder 
section  408  of  the  FFDCA,  as  well  as 
food  additive  regulations  under  section 
409  of  the  FFDCA. 

Work  on  tolerances  and  registrations 
for  other  uses  of  the  chemical,  where  a 
food  additive  regulation  is  not  needed, 
may  continue.  However,  EPA  approves 
or  denies  tolerance  petitions  in  toto. 
Therefore,  if  a  petition  seeks  a  tolerance 
for  any  residue  that  appears  subject  to 
the  Delaney  Clause,  that  petition  cannot 
be  approved  and  work  on  all  tolerances 
in  that  petition  will  temporarily  stop. 
The  Agency  advises  any  person  who  has 
submitted  a  pending  tolerance  petition 
containing  a  tolerance  that  appears  to  be 
subject  to  the  Delaney  Clause  to  amend 
the  petition  to  separate  the  tolerances 
not  affected  by  the  Delaney  Clause  so 
that  work  on  these  tolerances  may 
resume. 

EPA  will  also  disapprove  any  State 
registrations  approved  under  section  24 
of  FIFRA  if  the  registration  depends  on 
the  existence  of  a  food  additive 
regulation  that  is  subject  to  revocation 
under  the  Delaney  Clause.  The  basis  of 
such  disapproval  would  be  that  the 
registration  is  “inconsistent  with  the 
Federal  Food,  Drug,  and  Cosmetic  Act,” 
FIFRA  sec.  24(c)(3X  States  are  urged  not 
to  approve  such  section  24(c) 
registrations,  since  State  approval 
followed  within  90  days  by  EPA 
disapproval  will  be  disruptive  and 
cause  unneessary  economic  burdens. 

rv.  Implementation 

Once  the  determination  has  been 
made  that  a  pesticide  use  may  result  in 
a  residue  that  appears  to  be  subject  to 
the  Delaney  Clause,  the  PM  will  notify 
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the  applicant  or  petitioner  in  writing  of 
the  status  of  the  tolerance  petition  and 
associated  application(s),  i.e.,  that  all 
review  and  processing  work  has  been 
stopped  and  the  reason  for  this  action. 
These  registrations  and  petitions  will 
continue  to  be  considered  pending;  EPA 
is  not  denying  these  registrations  and 
petitions.  If  a  registrant  wishes  to  amend 
the  tolerance  petition  after  such 
notification  to  allow  work  to  continue 
on  uses  not  affected  by  the  Delaney 
Clause,  such  an  amendment  may  be 
submitted  to  the  PM  by  the  usual 
procedure.  The  tolerance  petitions  or 
registration  applications  will  not  be 
returned  to  the  registrant  or  subject  to 
any  “abandoned  petition”  policy  unless 
EPA,  in  the  future,  prescribes  some 
further  action  that  registrants  must 
respond  to  affirmatively  within  a  set 
time  period.  EPA  will  notily  applicants 
and  petitioners  if  and  when  the  the 
Agency  resumes  review  and  processing 
of  a  petition  and  associated  registration 
applications  on  which  review  was 
stopped  under  this  policy.  Such  notice 
may  be  by  letter,  or  by  issuance  of  a 
policy  notice  or  rule  in  which 
implementation  is  addressed. 

EPA  believes  its  limited  resources  are 
best  directed  at  first  removing 
regulations  inconsistent  with  the  statute 
and  EPA  policies  and  then  making  final 
determinations  on  petitions  which, 
because  they  meet  the  above  criteria,  are 
likely  to  be  denied.  To  the  extent, 
however,  that  a  petitioner  believes  that 
EPA  has  wrongly  characterized  its 
petition  as  meeting  the  criteria  or  that 
there  exists  some  other  basis  for 
granting  the  petition,  EPA  will,  on  a 
case-by-case  basis,  consistent  with  its 
obligation  to  protect  the  public  health, 
adjust  its  priorities  so  that  a  formal 
action  can  be  taken  on  the  petition.  In 
addition,  EPA  will  give  any  petitioner  a 
denial,  if  that  is  requested. 

There  are  approximately  60  actions 
currently  in  review  that  EPA  believes 
are  subject  to  this  policy.  EPA  will  begin 
sending  individual  notices  to  registrants 
and  petitioners  within  30  days  of  this 
notice  and  expects  to  complete 
notification  within  90  days.  A  registrant 
who  receives  no  notification  may 
assume  that  petitions  and  application 
actions  continue  in  active  review. 

This  policy  does  not  affect  the 
registration  of  new  products  or  new  uses 
which  have  an  associated  409  tolerance 
that  has  already  been  established  even 
if,  under  the  Delaney  Clause,  that 
tolerance  would  not  now  be  granted. 
However,  EPA  intends  to  revoke  such 
tolerances  in  the  future,  and  wrill,  after 
revocation,  immediately  stop  review 
and  processing  of  additional  pending 
actions  dependent  on  the  tolerance  at 


that  time.  Registrants  who  intend  to 
submit  new  registration  applications 
under  these  circumstances  may  wish  to 
await  further  Agency  action  before 
submitting  applications  that  may  be 
affected  by  such  revocations. 

A  final  decision  on  whether  to 
approve  or  deny  the  tolerance  petitions 
and  associated  FIFRA  applications  that 
appear  to  be  subject  to  the  Delaney 
Clause  must  await  resolution  of  the 
complex,  interrelated  issues  raised  in 
the  NFPA  petition  and  summarized 
above  and  will  be  staggered  in  such  a 
manner  so  as  to  conserve  resources  for 
addressing  currently  approved  food 
additive  regulations,  tolerances,  and 
registrations.  Some  of  these  issues  may 
be  addressed  by  pending  legislation.  In 
the  absence  of  such  legislative  changes, 
EPA  does  not  believe  that  most  of  the 
issues  will  be  addressed  until  later  this 
year. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food  and 
feed  additives.  Pesticides  and  pests. 

Dated:  March  21, 1994. 

Susan  H.  Way  land. 

Acting  Director.  Office  of  Pesticide  Programs. 
IFR  Doc.  94-7701  Filed  4-5-94;  8:45  am] 
BILUNQ  CODE  8560-60-F 


[OPP-180929;  FRL  4771-2] 

Receipt  of  Application  for  Emergency 
Exemption  To  Use  Imidacloprid; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  specific 
exemption  requests  firom  the  Oregon 
and  Utah  Departments  of  Agriculture 
(hereafter  referred  to  as  the 
“Applicants”)  to  use  the  pesticide 
Imidacloprid  (CAS  105827-78-9)  to 
treat  up  to  13,000  acres  of  apples  to 
control  aphids.  The  Applicants  propose 
the  use  of  a  new  chemical;  therefore,  in 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 

DATES:  Comments  must  be  received  on 
or  before  April  21, 1994. 

ADDRESSES:  Three  copies  of  wrritten 
comments,  bearing  the  identification 
notation  “OPP-180929,”  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 


Washington,  D.C  20460.  In  person, 
bring  comments  to:  Rm.  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Midway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information.” 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460.  Office  location  and 
telephone  number:  Floor  6,  Crystal 
Station  #1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  308- 
8791. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicants  have 
requested  the  Administrator  to  issue 
specific  exemptions  for  the  use  of 
imidacloprid  on  apples  to  control 
aphids.  Information  in  accordance  with 
40  CFR  part  166  was  submitted  as  part 
of  this  request. 

The  Applicants  state  that  aphids  have 
been  a  chronic  pest  of  apples  in  Oregon 
and  Utah.  Aphids  feed  on  the  plant 
tissues  of  young  trees,  which  can  stunt 
growth  and  affect  future  tree 
productivity.  On  large,  vigorous  trees, 
the  primary  concern  is  ftiiit  damage. 
Aphids  excrete  such  large  amounts  of 
honeydew  that  it  drips  on  the  firuit, 
causing  russetting  or  providing  a 
substrate  for  the  growth  of  sooty  mold. 
The  value  of  such  damaged  fruit  is 
considerably  reduced,  as  it  is  diverted  to 
a  processing  market.  The  Applicants 
state  that  some  of  the  registered 
alternative  jresticides,  while  once 
effective,  have  lost  much  of  their 
effectiveness  due  to  build-up  of  resistant 
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aphid  populations.  Others  are  said  to 
only  provide  suppression,  and  not 
adequately  control  aphids.  One  of  the 
registered  alternatives  (phosphamidon) 
that  is  still  somewhat  elective  for  this 
pest  problem  was  withdrawn  from  the 
market  in  1991,  due  to  non-support  for 
re-registration,  and  existing  stocks  have 
been  mostly  depleted.  Another  chemical 
(mevinphos)  was  previously  used  for 
this  pest,  but  because  of  human  risk 
concerns  the  manufacturer  removed  ail 
labeled  uses  of  mevinphos  on  apples 
and  pears  from  the  label  in  1993. 
Therefore,  the  Applicants  claim  that 
Oregon  and  Utah  apple  growers  are  left 
without  adequate  means  to  control 
aphids.  The  Applicants  anticipate  crop 
value  losses  of  approximately  10 
percent  without  the  availability  of 
imidacloprid  this  growing  season. 

The  Oregon  and  Utah  Departments  of 
Agriculture  propose  that  imidacloprid 
be  used  at  a  maximum  rate  of  0.1  lb. 
active  ingredient  (a.i.),  or  6.4  fluid  oz.  of 
product,  per  acre  with  a  maximum  of  5 
applications.  No  more  than  0.5  lb.  a.i. 

(32  fluid  oz.  of  product)  applied  per 
year.  Oregon  proposes  treatment  on  up 
to  9,500  acres  of  apples.  This  would 
total  approximately  4,750  lbs.  of  a.i,  or 
2,375  gal.  of  product.  Utah  proposes 
treatment  on  up  to  3,363  acres  of  apples. 
This  would  total  approximately  1,682 
lbs.  of  a.i.,  or  841  gal.  of  product.  This 
is  the  first  time  the  Applicants  have 
applied  for  the  use  of  imidacloprid  on 
apples.  A  section  18  for  this  use  of 
imidacloprid  was  issued  by  the  Agency 
to  Washington  State  on  March  7, 1994 
for  up  to  160,980  acres. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  applications 
themselves.  The  regulations  governing 
section  18  require  publication  of  a 
notice  of  receipt  of  an  application  for  a 
speciHc  exemption  proposing  use  of  a 
new  chemical  (i.e.,  an  active  ingredient 
not  contained  in  any  ciirrently 
registered  pesticide).  Such  notice 
provides  for  opportunity  for  public 
comment  on  the  application. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Oregon  and  Utah  Departments  of 
Agriculture. 

List  of  Subjects 

Environmental  protection.  Pesticide 
and  pests.  Crisis  exemptions. 


Dated  March  25  1994. 

Stephen  L.  )ohnson. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs 

IFR  Dot.  94-8102  Filed  4-5-94.  8  45  am) 
BtUINQ  CODE  6660-«0-f 


[OPP-180928;  FRL  4771-1J 

Receipt  of  Application  for  Emergency 
Exemption  To  Use  Imidacloprid; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Arizona 
Department  of  Agriculture  (hereafter 
referred  to  as  the  “Applicant”)  to  use 
the  pesticide  imidacloprid  (CAS 
105827-78-9)  to  treat  up  to  25,000  acres 
of  melons  to  control  the  sweet  potato 
whitefly  (Bemesia  tabaci).  The 
Applicant  proposes  the  use  of  a  new 
chemical;  therefore,  in  accordance  with 
40  CFR  166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  April  21, 1994. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  “OPP-180928,”  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Ciystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 

Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“ConHdential  Business  Information.” 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  Hied  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 


Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401 M  St.,  SW.  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Floor  6.  Crystal  Station  #1 , 

2800  Jefferson  Davis  Highway, 

Arlington.  VA.  (703)  308-8791. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  suc^ 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  imidacloprid 
on  melons  to  control  the  sweet  potato 
whitefly  (SPWF).  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

The  SPWF  is  common  on  many  wild 
and  cultivated  crops  such  as  tomatoes, 
cotton,  cucurbits  and  solanaceae.  The 
sweet  potato  whitefly  (SPWF)  is  a 
relatively  new  pest  on  melons.  The 
SPWF  has  cau^  severe  economic 
damage  to  several  other  commodities 
nationwide  including  cotton,  lettuce, 
squash,  beans,  peanuts,  and 
ornamentals.  According  to  the 
Applicant,  SPWF  populations  for  this 
season  are  expected  to  be  widespread, 
and  heavy  enough  to  cause  serious 
economic  loss  to  the  melon  crop.  SPWF 
causes  damage  through  feeding 
activities,  and  also  indirectly  ffirough 
the  production  of  a  honeydew,  which 
encourages  growth  of  sooty  mold  and 
other  fungi.  The  Applicant  claims  that 
adequate  control  of  the  SPWF  is  not 
being  achieved  with  the  currently 
registered  compounds  and  that  without 
imidacloprid,  melon  growers  will  incur 
a  significant  economic  loss. 

Along  with  this  request,  the  Applicant 
has  also  requested  a  specific  exemption 
for  use  of  a  different  chemical 
(bifenthrin)  on  melons  for  control  of  the 
SPWF.  The  Applicant  justifies  requests 
for  two  chemicals,  by  stating  that  the 
imidacloprid  would  be  applied  at  or 
near  planting/transplanting,  as  a  soil 
incorporated  treatment;  since 
imidacloprid  is  a  systemic,  it  would  be 
taken  up  by  the  small  seedlings,  and 
protect  them  from  SPWF  feeding  during 
this  early  stage  of  development.  The 
Applicant  states  that  bifenthrin,  being 
non-systemic,  is  only  of  use  as  a  foliar 
spray,  which  is  of  little  value  during  the 
early  phase  of  development,  when  there 
is  limited  leaf  area.  Thus  the  Applicant 
proposes  that  use  of  bifenthrin  be 
allowed  later  in  the  crop  season,  as  a 
foliar  treatment,  to  maintain  season-long 
control.  The  Applicant  indicates  that 
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imidacloprid  would  not  be  of  use  as 
both  a  soil  treatment  and  a  foliar  spray, 
because  its  mode  of  action  is  such  that 
resistance  development  is  a  concern. 
The  Registrant  of  imidacloprid  will  not 
support  the  use  of  this  chemical  further 
into  the  growing  season  for  this  reason. 

The  Applicant  proposes  to  aptpJy 
imidacloprid  at  a  maximum  rate  of  0.25 
lb.  (dry)  active  ingredient  (16  fluid  oz. 
of  product)  per  acre  with  a  maximum  of 
one  application  per  crop  season  on  a 
total  of  25,000  acres  of  melons.  Use 
under  this  exemption  could  potentially 
amount  to  a  maximum  total  of  6,250  lbs. 
of  active  ingredient,  or  3,125  gal.  of 
product.  This  is  the  first  time  that  the 
Applicant  has  applied  for  the  use  of 
imidacloprid  on  melons.  However,  the 
Applicant  reqiiested,  and  was  granted, 
specific  exemptions  for  the  use  of 
bifenthrin  for  SPWF  control  in  melons 
for  the  past  two  years  (this  is  the  third 
consecutive  year  for  the  request  for 
bifenthrin). 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  use  of  a  new 
chemical  (i.e.,  an  active  ingredient  not 
contained  in  any  currently  registered 
pesticide).  Such  notice  provides  for 
opportunity  for  public  comment  on  the 
application.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Arizona  E)epartment  of  A^culture. 

List  of  Sub)ef:ts 

Environmental  protection.  Pesticide 
and  pests.  Crisis  exemptions. 

Dated:  March  25, 1994. 

Stephen  L.  Johnson, 

Acting  Director,  Begistration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  94-8103  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  ftS60-50-F 


[OPP-180931:  FRL  4771-4) 

Receipt  of  Application  for  Emergency 
Exemption  To  Use  Mancozeb; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Wisconsin 
Department  of  Agriculture,  Trade  and 
Consumer  Protection  (hereafter  referred 
to  as  the  "Applicant”)  for  use  of  the 
pesticide  mancozeb  (CAS  8018-01-7)  to 
control  leaf,  stem  blight  on  ginseng.  In 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 

DATES:  Comments  must  be  received  on 
or  before  April  21, 1994. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  “OPP-180931,”  should  be 
submitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  D.C.  20460.  In  person, 
bring  comments  to:  Rm.  1128,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  w  all  of  that  informaticHi  as 
“Confidential  Business  Information.” 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128,  CrysUl  Mall  #2. 1921 
Jefferson  Davis  Highway,  Arlington.  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margarita  Collantes,  Registration 
Division  (7505 W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460.  Office  location  and 
telephone  number:  eth  Floor,  Crystal 
Station  I,  2800  Jefferson  Davis  Highway, 
Arlington.  VA  22202,  (703)  308-8347. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  sj)ecific 
exemption  for  the  use  of  the  mancozeb, 
available  as  Dithane  DF  (EPA  Reg.  No. 
707-180)  from  Rohm  and  Haas  O).,  to 


control  leaf,  stem  blight,  caused  by  the 
fungus  Altemaria  panax  and 
Phytophthora  cactorum,  on  a  maximum 
of  4,167  acres  in  Wisccmsin.  Information 
in  accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

According  to  the  Applicant, 

Altemaria  blight  rarely  kills  the  ginseng 
root,  which  is  the  marketed  portion; 
however,  loss  of  the  foliage  results  in 
significant  root  yield  loss  in  a  harvested 
crop,  and  retards  root  growth  and 
overwintering  ability  in  younger  crops. 
Infestations  of  Altemaria  blight  in  one 
season  greatly  increase  the  potential  for 
epidemics  in  subsequent  seasons,  since 
the  fungus  remains  in  the  infected  plant 
debris.  Altemaria  panax  has  become 
resistant  to  Rovral  50W,  the  only 
fungicide  carrying  a  section  3  label  for 
use  against  Altemaria  blight  on  ginseng. 
Rovral  by  itself  can  no  longer  be 
effective  to  control  Altemaris.  Other 
fungicides  are  also  substantially  less 
effective  than  Dithane.  If  not  controlled, 
the  disease  can  be  expected  to  infest  all 
of  Wisconsin’s  5,000  acres  of  ginseng. 

Under  the  proposed  exemption  2.0  lbs 
of  product  (1.5  lbs  of  a.i.)  per  acre  will 
be  used  on  4,167  acres.  A  maximum  of 
12  applications  at  a  minimum  of  7— day 
intervals  will  be  made  by  ground 
equipment  using  a  minimum  of  80 
gallons  of  water  per  acre.  A  28-day  pre¬ 
harvest  interval  will  be  observed. 
Applications  will  be  made  by  certified 
private  or  commercial  applicators  or 
persons  under  their  direct  supervision. 
In  addition,  applicators,  mixer/loaders, 
and  persons  entering  treated  ginseng 
gardens  to  work  must  wear  chemical- 
resistant  gloves,  long-legged  pants  and 
long-sleeved  shirts. 

Tnis  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption  if 
an  emergency  exemption  has  been 
subject  to  a  Spiecial  Review,  and  is 
intended  for  a  use  that  could  pose  a  risk 
similar  to  the  risk  posed  by  any  use  of 
the  pesticide  which  is  or  has  bi^n 
subject  of  the  Special  Review.  (40  CFR 
166.24  (a)(5)]. 

The  Agency  initiated  a  Special 
Review  of  the  ethylene 
bisdithiocaibamate  fEBDC)  fungicides 
on  July  17, 1987,  which  indudes 
mancozeb.  A  notice  of  final 
determination  was  issued  March  2. 

1992.  The  Agency  took  this  action  based 
on  an  assessment  of  the  risks  from 
exposure  to  ethylenethiourea  (ETU) 
present  in,  or  formed  as  a  result  of 
metabolic  conversion  from,  pesticide 
products  containing  the  active 
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ingredient  mancozeb.  ETU,  a  potential 
human  carcinogen,  teratogen,  and 
thyroid  toxicant,  is  present  as  a 
contaminant,  degradation  product,  and 
metabolite  of  all  the  EBDC  pesticides. 
The  Agency  concluded  that  the 
estimated  cumulative  risk  of  lO-s  from 
all  current  55  food  uses  was 
unacceptable  and,  therefore,  canceled 
the  following  11  food  uses;  apricots, 
carrots,  celery,  collards,  mustard  greens, 
nectarines,  peaches,  rhubarb,  spinach 
succulent  beans  and  turnips.  These 
cancellations  reduce  estimated  lifetime 
dietary  risk  to  1.6  x  10-^  which  the 
Agency  has  determined  does  not 
outweigh  the  benefits  of  the  44  retained 
uses. 

The  regulations  governing  section  18 
also  require  the  Agency  to  publish  a 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption  if 
an  emergency  exemption  has  been 
request^  or  granted  for  that  use  in  any 
3  previous  years,  and  a  complete 
application  for  registration  of  that  use 
has  not  been  submitted  to  the  Agency 
(40  CFR  166.24  (a)  (6)).  Exemptions  for 
the  use  of  mancozeb  on  ginseng  have 
been  requested  for  the  past  7  years  (1987 
thru  1993).  Mancozeb  was  granted  for 
use  on  ginseng  in  1991  and  1993  and 
Wisconsin  went  crisis  in  1992.  An 
application  for  registration  of  this  use 
has  not  been  submitted  to  the  Agency. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Wisconsin  Department  of  Agriculture, 
Trade  and  Consumer  Protection. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 

Dated:  March  25, 1994. 

Stephen  L.  Johnson, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

IFR  Doc.  94-8107  Filed  4-5-94;  8:45  am] 
BltUNG  CODE  6660-60-f 


[OPP-30334A/30344A];  FRL-<4768-4] 

Roussel  Bio  Corp.;  Approval  of 
Pesticide  Product  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Roussel  Bio  Corporation  to 
register  the  pesticide  products  K- 
Othrine  SC  5.0  and  Deltamethrin 
Technical,  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  George  LaRocca,  Product  Manager 
(PM)  13,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs,  401  M  St., 
SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm. 

204,  CM  #2,  Environmental  Protection 
Agency,  1921  Jefferson  Davis  Hwy, 
Arlington,  VA  22202,  (703-305-6100). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  notices,  published  in  the  Federal 
Register  of  July  1, 1992  (57  FR  29311) 
and  November  18, 1992  (57  FR  54402), 
which  announced  that  Roussel  Bio 
Corp.,  170  Beaver  Brook  Road,  Lincoln 
Park,  NJ  07035,  had  submitted 
applications  to  register  the  pesticide 
products  K-Othrine  SC  5.0,  and 
Deltamethrin  Technical,  (EPA  File 
Symbols  432-TAG  and  432-TAE), 
containing  the  active  ingredients 
deltamethrin  (s)-alpha-cyano-3- 
phenoxybenzyl-(lfl,3/?)-3-(2,2- 
dibromovinyl)-2,2-dimethyl 
cyclopropanecarboxylate  at  4.75  percent 
and  (l/?,3R)-3-(2,2-dibromovinyl)-2,2- 
dimethyl  cyclopropane  carboxylic  acid 
(S)-alpha-cyano-3-phenoxybenzyl  ester 
at  98  percent  respectively,  active 
ingredients  not  included  in  any 
previously  registered  products. 

On  March  2, 1994,  EPA  approved  two 
new  products  (one  end-use  and  one 
technical)  as  follows: 

1.  K-Othrine  SC  5.0  (EPA  Registration 
Number  432-763)  for  use  in  and  around 
residential,  industrial,  institutional 
structures,  and  their  immediate 
surroundings. 

2.  Deltamethrin  Technical  (EPA 
Registration  Number  432-762)  for 
formulating  purposes  only. 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  deltamethrin,  and 
information  on  social,  economic,  and 
environmental  benefrts  to  be  derived 
from  use.  Spiecifically,  the  Agency  has 
considered  the  nature  of  the  chemical 
and  its  pattern  of  use,  application 
methods  and  rates,  and  level  and  extent 
of  potential  exposure.  Based  on  these 
reviews,  the  Agency  was  able  to  make 
basic  health  safety  determinations 
which  show  that  use  of  deltamethrin 
when  used  in  accordance  with 
widespread  and  commonly  recognized 


practice,  will  not  generally  cause 
unreasonable  adverse  effects  to  the 
environment. 

More  detailed  information  on  these 
registrations  is  contained  in  a  Chemical 
Fact  Sheet  on  deltamethrin. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency’s  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager,  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2, 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St., 
SW.,  Washington,  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 

Dated:  March  21, 1994. 

Susan  H.  Wayiand, 

Acting  Director,  Office  of  Pesticide  Programs. 
(FR  Doc.  94-7702  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  S560-6O-f 


[OPP-30290A;  FRL-4766-8] 

Sandoz  Argo,  Inc.;  Approval  of 
Pesticide  Product  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Sandoz  Agro,  Inc.  to 
conditionally  register  the  pesticide 
products  Sentinel  40 WG  Turf 
Fungicide,  Technical  Cyproconazole, 
and  Sentinel  40WG  For  Repackaging 
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Use  Only  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3{c)(7)(C)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRAJ,  as  amended. 
FOR  FURTfCn  WFOFtMA'nOW  CONTACT:  By 
mail:  Sidney  C  Jackson,  Acting  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 

401  M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227,  CM  #2,  Environmental 
Protection  Agency,  1921  Jefferson  Davis 
Hwy,  Arlington,  VA  22202,  (703-305— 
6900). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  published  in  the  Federal 
Register  of  September  28, 1988  (53  FR 
37866),  which  announced  that  Sandoz 
Crop  Protection  Corp.,  1300  E.  Touchy 
Ave.,  Des  Plaines,  IL  60018,  had 
submitted  applications  to  register  the 
pesticide  products  Cyproconazole  40% 
WG  Fungicide  containing  the  active 
ingredient  (4-chlorophenyl)-(l- 
cyclopropyletbyl)  triazole- 1 -ethanol  at 
40  percent  and  Technical 
Cyproconazole  containing  the  active 
ingredient  cyproconazole-alpha-(4- 
chlorophenyl)-alpha-(l- 
cy  clopropy  lethyl)-(l  H- 1 ,2 ,4-triazoIe- 1  - 
edianol)  at  93  percent  (EPA  File 
Symbols  55947-RGE  and  55947-RGG) 
respectively,  active  ingredients  not 
included  in  any  previously  registered 
products. 

The  company  changed  the  name  of 
one  of  the  products  firom 
“Cyproconazole  40%  WG  Fungicide”  to 
"Sentinel  40WG  Turf  Fungicide”  and 
amended  the  active  ingredient  to  read 
“cyproconazole  [alpha-(4- 
chlorophenyl)-{l-cyclopropylethyl) 
triazole-l -edianol.  ” 

EPA  also  received  an  application  from 
Sandoz  Agro,  Inc.  to  conditonally 
register  the  product  Sentinel  40WG  For 
Repackaging  Use  Only  (EPA  File 
Symbol  55947-RLA),  which  was 
inadvertently  omitted  from  the  notice 
that  published  in  the  Federal  Register  of 
September  28, 1988.  This  product 
contains  40  percent  of  the  active 
ingredient  cyproconazole  |alpha-(4- 
chlorophenyl)-alpha-(l- 
cyclopropylethyl)-(lH-l,2,4  triazole-1- 
ethanol).  However,  since  the  notice  of 
receipt  of  application  for  Sentinel  40 
WG  was  not  published  in  Federal 
Register,  as  required  by  section  3(c)(4) 
of  FIFRA,  as  amended,  interested  parties 
may  submit  written  comments  within 
30  days  from  the  date  of  publication  of 
this  notice  for  this  product  only. 

These  applications  were  approved  on 
December  22, 1993  as  Sentinel  40WG 
Turf  Fungicide  (EPA  Registration 


Number  55947-132)  for  foliar 
application  on  turf.  Technical 
Cyproconazole  (EPA  Registration 
Number  55947-133}  for  manufacturing 
purposes  only,  and  Sentinel  40WG  For 
Repackaging  Use  Only  (EPA 
Registration  Number  55947-156)  for 
repackaging  use  only. 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  w'here 
certain  data  are  lacking  because  a  period 
reasonably  sufficient  for  generation  of 
the  data  has  not  elapsed  since  the 
Administrator  first  imposed  the  data 
requirements,  on  condition  that  such 
data  are  received  by  the  end  of  the 
conditional  registration  period  and  do 
not  meet  or  exceed  the  risk  criteria  set 
forth  in  40  CFR  154.7;  that  use  of  the 
pesticide  during  the  conditional 
registration  period  will  not  cause 
unreasonable  adverse  effects  on  tlie 
environment;  and  that  use  of  the 
pesticide  is  in  the  public  interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  cyproconazole, 
and  information  on  social,  economic, 
and  environmental  benefits  to  be 
derived  from  such  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  eiqjosure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
cyproconazole  during  the  period  of 
conditional  registration  is  not  expected 
to  cause  any  unreasonable  adverse  effect 
on  the  envirorunent,  and  that  use  of  the 
pesticide  is  in  the  public  interest. 

Consistent  with  section  3(c)(7)(C),  the 
Agency  has  determined  that  these 
« conditional  registrations  are  in  the 
public  interest.  Use  of  the  pesticides  are 
of  significance  to  the  user  community, 
and  appropriate  labeling,  use  directions, 
and  other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  imreasonable  adverse  effects  to 
man  and  the  environment. 

More  detailed  information  on  these 
conditional  registrations  is  contained  in 
the  EPA  Pesticide  Fact  Sheet  on 
cyproconazole. 

A  copy  of  the  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency’s  regulatory  piosition  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 


support  registration  are  available  for 
public  insp>ection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  infoiination  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  arud 
Program  Resources  Branch,  Field 
Operations  Division  (750GC),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2, 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St., 
SW.,  Washington,  DC  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  des’^ed. 
Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 

Dated;  March  22, 1994. 

Susan  H.  Wayland, 

Acting  Direct^-,  Office  of  Pesticide  Programs. 
(FR  Doc.  94-7703  Filed  4-5-94;  8:45  am) 
BILLING  CODE  S564-59-F 

[OPP-607T7;  FRL-4768-8] 

Receipt  of  Notification  to  Conduct 
Smaii-Scate  Testing  of  a  GeneficaMy 
Altered  Microbial  Pesticide 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA’s 
receipt  of  a  notification  of  intent  to 
conduct  small-scale  testing  of 
genetically  altered  strains  oi  Rhizobium 
leguminosarum  biovar  viceae  which 
contain  the  Cry  III  gene  from  Bacillus 
thuringiensis  subspecies  tenebrionis 
from  Washington  State  University. 
DATES:  Written  comments  must  be 
received  by  May  6, 1994. 

ADDRESSES:  Comments,  in  triplicate, 
should  bear  the  docket  control  number 
OPP-50777  and  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency',  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1128, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 

Information  submitted  in  amy 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 


Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Notices 


16209 


part  or  all  of  that  information  as 
“Conndential  Business  Information’* 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Written  comments  will  be  available  for 
public  inspection  in  Rm.  1128  at  the 
address  given  above,  from  8  a.m,  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phillip  O.  Hutton,  Product 
Manager  (PM)  18,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202 
(703)305-7690 

SUPPLEMENTARY  INFORMATION:  A 
notification  of  intent  to  conduct  small- 
scale  field  testing  pursuant  to  the  EPA’s 
Statement  of  Policy  entitled  "Microbial 
Products  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  and  the  Toxic  Substances  Control 
Act,”  published  in  the  Federal  Register 
of  June  26, 1986  (51  FR  23313),  has  been 
received  by  Washington  State 
University  of  Pullman,  Washingtorv  The 
purpose  of  the  proposed  testing  is  to 
determine  if  the  Cry  III  endotoxin  from 
the  genetically  altered  strains  of 
Rhizobium  leguminosarum  biovar 
viceae,  containing  the  Cry  HI  gene  from 
BacHIus  thuringiensis  subspecies 
tenebrionis,  affects:  (1)  Pea  leaf  weevil 
survival,  (2)  nodule-feeding  damage  to 
peas,  (3)  final  pea  yields  and  (4)  nodule 
occupancy  under  field  conditions.  The 
proposed  field  tests  are  to  take  place  in 
Washington  over  the  next  2  years.  Total 
acreage  tested  will  be  less  than  1  acre. 
Following  review  of  the  Washington 
State  University  application  and  any 
comments  received  in  response  to  this 
Notice,  EPA  will  decide  whether  or  not 
an  experimental  use  permit  is  required. 

Dated:  March  24,.1994. 

Stephen  L.  Johnson, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

IFR  Doc.  94-8106  Filed  4-5-94;  8:45  am] 
BILUNQ  CODE  •S60-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Gen  Docket  No.  90-119;  DA  94-269] 

Private  Land  Mobile  Radio  Services; 
Florida  Public  Safety  Plan  Amendment 

AGENCY:  Federal  Commimications 
Commission. 

action:  Notice. 

SUMMARY:  The  Deputy  Chief,  Land 
Mobile  and  Microwave  Division  and  the 
Acting  Chief,  Spectrum  Engineering 
Division  releas^  this  Order  amending 
the  Public  Safety  Radio  Plan  for  Florida 
(Region  9).  As  a  result  of  accepting  the 
amendment  for  the  Plan  for  Region  9, 
the  interests  of  the  eligible  entities 
within  the  region  will  be  furthered, 

EFFECTIVE  DATE:  March  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Woolford,  Private  Radio  Bureau, 
Policy  and  Planning  Branch,  (202)  632- 
6497. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  March  23, 1994. 

Released:  March  30, 1994. 

By  the  IDeputy  Chief,  Land  Mobile  and 
Microwave  Division  and  the  Acting 
Chief,  Spectrum  Engineering  Division: 

1.  The  Private  Radio  Bureau  and  the 
Office  of  Engineering  and  Technology, 
acting  under  delegated  authority, 
accepted  the  Florida  (Region  9)  Ihiblic 
Safety  Plan  (Plan)  on  May  10, 1990,  5 
FCC  Red  3067  (1990). 

2.  By  letter  dated  January  13, 1994, 
the  Region  proposed  to  amend  its  Plan. 
The  proposed  amendment  would,  in 
part,  add  an  additional  subregion, 
clarify  timeframes  for  applications  for 
pooled  and  dedicated  channel 
allotments,  clarify  channel  loading 
requirements,  and  clarify  and  enlarge 
upon  mutual  aid  requirements.  The 
Commission  placed  the  letter  on  Public 
Notice  for  comments  due  on  March  4, 
1994,  58  FR  5429  (February  4, 1994), 
and  received  no  comments. 

3.  We  have  reviewed  the  proposed 
amendment  to  the  Region  9  Plan  and, 
having  received  no  comments  to  the 
contrary,  conclude  it  furthers  the 
interests  of  the  eligible  entities  within 
the  Region, 

1.  Accordingly,  it  is  ordered.  That  the 
Public  Safety  Radio  Plan  for  Florida 
(Region  9)  is  amended,  as  set  forth  in 
the  Region’s  letter  of  January  13, 1994. 
This  Amendment  is  efiective 
immediately. 


Federal  Conununirations  Commission. 
Edward  R.  Jacobs, 

Deputy  Chief,  Land  Mobile  and  Microwaiv 
Division. 

(FR  Doc  94-8185  Filed  4-5-94;  8:45  am) 
BILLING  CODE  6712-01-M 


[Report  No.  2003] 

Petitions  for  Reconsideration  of 
Actions  in  Rulemaking  Proceedings 

April  1, 1994. 

Petitions  for  reconsiderations  and 
clarifications  have  been  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
room  239, 1919  M  Street,  NW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission’s  copy  contractor 
ITS,  Inc.  (202)  857-3800.  Opposition  to 
these  petitions  must  be  filed  April  21, 
1994.  See  §  1.4(b)(1)  of  the 
Commission’s  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Policies  and  Rules 
Concerning  Local  Exchange  Carrier 
Validation  and  Billing  Information  for 
Joint  Use  Calling  Cards  (CC  Docket  No. 

91- 115) 

Number  of  Petitions  Filed:  1. 

Subject:  Amendment  of  the 
Commissions  Rules  to  Establish  New 
Personal  Communications  Services. 

(Gen.  Docket  No.  99-314,  RM  No.  7140, 
RM-7175,  RM-7618) 

Number  of  Petitions:  7. 

Subject:  Amendment  of  Sections 
2.106  of  the  Commission’s  Rules  to 
allocate  the  1610-1626.5  MHz  and  the 
2483.5-2500  MHz  Bands  for  Use  by  the 
Mobile-Satellite  Service,  Including  Non- 
Geostationary  Satellites.  (ET  Docket  No. 

92- 28) 

Number  of  Petitions:  1. 

Subject:  Implementation  of  section 
309(j)  of  the  Communications  Act 
Competitive  Bidding  (PP  Docket  No.  93- 
253) 

Number  of  Petitions:  5. 

.  Federal  Communications  Conunission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  94-8186  Filed  4-5-94;  8:45  am) 

BILLING  CODE  C712-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Item  Submitted  for  0MB 
Review 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
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item  has  been  submitted  to  OMB  for 
review  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501, 
et.  seq.).  Requests  for  information, 
including  copies  of  the  collection  of 
information  and  supporting 
documentation,  may  be  obtained  from 
Sandra  L.  Kusumoto,  Director,  Bureau  of 
Administration,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
NW.,  room  900,  Washington,  DC  20573, 
telephone  number  (202)  523-5866. 
Comments  may  be  submitted  to  the 
agency  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  Attention:  Desk  Officer  for 
the  Federal  Maritime  Commission, 
within  15  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears. 

Summary  of  Items  Submitted  for  OMB 
Review 

46  CFR  Part  515 — Filing  of  Tariffs  by 
Terminal  Operators 

FMC  requests  an  extension  of 
clearemce  for  46  CFR  515  which  requires 
marine  terminal  operators  performing 
services  in  connection  with  common 
carriers  by  water  in  the  foreign  and 
domestic  offshore  commerce  of  the 
United  States  to  file  with  the 
Commission  a  schedule  or  tariff  in 
duplicate  showing  all  its  rates,  charges, 
rules,  and  regulations  relating  to  or 
connected  with  the  receiving,  handling, 
storing,  and/or  delivering  of  property  at 
its  terminal  facility.  Such  persons  must 
also  keep  the  tariffs  open  for  public 
inspection  as  well  as  file  two  copies  of 
tariff  changes.  Total  annual  cost  to  the 
Federal  Government  is  estimated  at 
approximately  $60,000;  total  annual 
estimated  manhours  and  cost  to 
respondents  is  estimated  at 
approximately  4,000  hours  and  $78,500, 
respectively, 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  94-8170  Filed  4-5-94;  8:45  am) 
BILLING  CODE  6730-01-M 


Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  ^ight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  part  510. 

License  Number:  3700. 


Name:  Lahyan  Y.  Diab  dba  L.  Dias 
Forwarding. 

Address:  7822  Freehollow  Dr.,  Falls 
Church,  VA  22042, 

Date  Revoked:  January  19, 1994. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  1906. 

Name:  Stair  Cargo  Services,  Inc. 

Address:  9020  N.W.  12th  Street,  Miami, 
FL  33172-2998. 

Date  Revoked:  January  25, 1994. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  2874. 

Name:  Amfran  International 
Forwarding,  Inc. 

Address:  360  Gendron  Road,  Plainfield, 
CT  06374. 

Date  Revoked:  January  29, 1994. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  1780. 

Name:  B.W.S.  Trade  Coordinators,  Inc. 

Address:  1201  Corbin  Street,  Elizabeth, 
NJ  07201. 

Date  Revoked:  January  31, 1994. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  2561. 

Name:  Fontana  International,  Inc. 

Address:  2053B.  NW.  72nd  Avenue, 
Miami,  FL  33122. 

Date  Revoked:  March  4, 1994. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  2458. 

Name:  Robara  International  Forwarders, 
Inc. 

Address:  195  E.  22nd  Street,  Bayonne, 
NJ  07002, 

Date  Revoked:  March  6, 1994. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  2635. 

Name:  Hydra  Management,  Inc. 

Address:  10500  Richard,  suite  228, 
Houston,  TX  77042. 

Date  Revoked:  March  9, 1994. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

Bryant  L.  VanBrakle, 

Director.  Bureau  of  Tariffs,  Certification  and 

Licensing. 

IFR  Doc.  94-8157  Filed  4-5-94;  8:45  am] 

BILUNG  CODE  6730-01-M 


Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 


Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Rene  Ortiz  Villafane,  Inc.,  2000 
Kennedy  Ave.,  MAI  Basic  Four 
Center,  Suite  207,  San  Juan,  Puerto 
Rico  00920,  Officers:  Rene  Ortiz 
Villafane,  President:  Robert  N. 
Altman,  Vice  President:  Felipe  N. 
Ortiz  Melendez,  Secretary;  Juan 
Pimentel  Vazquez,  Treasurer;  Nilda 
Pacheco  de  Manso,  Sub-Treasurer, 
"K”  Line  Air  Service  (U.S.A.)  Inc.,  144- 
35  157th  Street,  Jamaica,  NY  11434, 
Officers:  Tetsuo  Shoji,  President/ 
Director,  Koichi  Inouye,  Exec.  Vice 
President/Director,  Antonio 
Rodriguez,  Vice  President,  Yuichi 
Aoyagi,  Secretary /Treasiu-er. 

Ana  T.  Binns  dba  AAA  International 
Shipping,  5730  W,  Manchester  Blvd., 
Los  Angeles,  CA  90045,  Sole 
Proprietor. 

Franklin  E.  Cashman,  Jr,  dba  CFS 
International  Shipping,  312  Oakway 
Court,  Joppa,  MD  21085,  Sole 
Proprietor. 

Dated:  March  31, 1994. 

By  the  Federal  Maritime  Commission. 
Joseph  C.  Polking, 

Secretary. 

IFR  Doc.  94-8156  Filed  4-5-94;  8:45  am] 
BILLING  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Mary  Alice  Holden  Conner,  et  al.; 
Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  26, 1994. 
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A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Mary  Alice  Holden  Conner;  John  L. 
Conner,  Sr;  the  John  Louis  Conner  III 
Trust,  and  the  Carla  Michell  Conner 
Trust,  acting  in  concert  to  acquire  an 
additional  3.11  percent,  for  a  total  of 
10.77  percent,  of  the  voting  shares  of 
M&P  Community  Bancshares,  Inc., 
Newport,  Arkansas,  and  thereby 
indirctly  acquire  Merchants  &  Planters 
Bank,  Newport,  Arkansas,  and  Greers 
Ferry  Lake  State  Bank,  Heber  Springs, 
Arkansas. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Dwayne  O.  Andreas.  Miami, 

Florida,  to  acquire  16.62  percent  of  the 
voting  shares  of  National  City 
Bancorpdration,  Minneapolis, 
Minnesota,  and  thereby  indirectly 
acquire  National  City  Bank  of 
Minneapolis,  Minneapolis,  Minnesota. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  John  D.  Mapes  and  Lee  D.  Mapes, 
Norton,  Kansas,  to  acquire  38.77 
percent;  John  D.  Mapes,  Individual 
Retirement  Account,  Norton,  Kansas,  to 
acquire  5.47  percent;  Lee  D.  Mapes, 
Individual  Retirement  Account  to 
acquire  2.76  percent;  Norman  L.  and 
Gloria  A.  Nelson,  Norton,  Kansas,  to 
each  acquire  23.75  percent;  and  David 
M.  Hill,  Norton,  Kansas,  to  acquire  5.0 
percent  of  the  voting  shares  of 
Consolidated  Insurance,  bic..  Hill  City, 
Kansas,  and  thereby  indirectly  acquire 
The  Colsolidated  State  Bank,  Hill  City, 
Kansas. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Terry  P.  Gilmore,  San  Marcos, 
Texas,  to  acquire  24.52  percent,  for  a 
total  of  49.04  percent  of  the  voting 
shares  of  S.B.T.  Bancshares,  Inc.,  San 
Marcos,  Texas,  and  thereby  indirectly 
acquire  State  Bank  and  Trust  Company, 
San  Marcos,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  31, 1994. 

William  W.  Wiles, 

Secretary  of  the  Board. 

IFR  Doc.  94-8183  Filed  4-5-94;  8:45  am) 
BILUNO  COM  KlO-OI-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Assessment  of  Medical  Technology 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR),  through  its 
Office  of  Health  Technology  Assessment 
(OHTA),  announces  that  it  is  initiating 
a  Technology  Assessment  or  a 
Technology  Review  (see  below)  of  the 
safety,  clinical  effectiveness  and 
indications  for  the  use  of  signal- 
averaged  electrocardiography  (SAECG). 
This  technique  reduces  the  level  of 
background  noise  that  is  present  in  the 
standard  electrocardiography  and 
allows  the  detection  of  signals  of  very 
low  amplitude,  such  as  ventricular  late 
potentials.  The  AHCPR  is  particularly 
interested  in  whether  the  performance 
of  SAECG  has  a  positive  effect  on  health 
outcomes  and  whether  it  influences  the 
medical  management  of  the  patient. 

A  description  of  AHCPR’s  process  for 
conducting  technology  assessments  and 
technology  reviews  was  published  in 
the  Federal  Register,  December  3, 1993. 
In  brief,  the  full  assessment  process 
includes  an  extensive  review  of  the 
published  literature,  consultation  with 
other  components  of  the  Public  Health 
Service  (PHS),  obtaining  information 
from  relevant  specialty  groups  and 
evaluation  of  information  received  in 
response  to  a  Federal  Register  notice.  A 
technology  review  is  a  shorter 
evaluation  of  a  technology;  it  may  be 
performed  if  the  medical  or  scientific 
questions  posed  are  limited,  the 
available  evidence  is  limited  and  the 
published  medical  literature  is 
insufficient  in  quantity  or  quality,  or  the 
time  frame  available  precludes 
utilization  of  the  full  assessment 
process. 

The  AHCPR  is  interested  in  receiving 
information  which  would  help  in  the 
assessment  or  review  of  the  technology 
as  described  above.  To  enable  the 
scientific  community  to  evaluate  the 
information  included  in  the  assessment 
or  review,  AHCPR  will  discuss  in  the 
assessment  or  review  only  those  data 
and  analyses  for  which  a  source(s)  may 
be  cited.  Respondents  are  therefore 
encouraged  to  include  with  their 
submissions  a  written  consent 
permitting  AHCPR  to  cite  the  sources  of 
the  data  and  comments  provided. 
Otherwise,  in  accordance  with  the 
confidentiality  statute  governing 
information  collected  by  AHCPR,  42 
U.S.C.  299a-l(c).  no  information 
received  will  be  published  or  disclosed 
which  could  identify  an  individual  or 


entity  described  in  the  information,  or 
could  identify  an  entity  or  individual 
supplying  the  information. 

Information  and  comments  should  be 
submitted  in  writing  no  later  than  July 
5, 1994  to  the  AHCPR  Office  of  Health 
Technology  Assessment  at  the  address 
below. 

Thomas  V.  Holohan,  M.D.,  Director, 
Office  of  Health  Technology 
Assessment,  AHCPR,  6000  Executive 
Boulevard,  suite  309,  Rockville,  MD 
20852,  Phone:  (301)  594-4023. 

Dated:  March  30, 1994. 

J.  Jarrett  Clinton, 

Administrator. 

(FR  Doc.  94-8184  Filed  4-5-94;  8:45  am) 
BILUNO  CODE  4160-00-P 


Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  437] 

RIN  0905-2A27 

Cooperative  Agreements  for  Studies  to 
Evaluate  the  Effectiveness  of 
Interventions  to  Prevent  or  Reduce 
Childhood  Lead  Poisoning,  Notice  of 
Availability  of  Funds  for  Fiscal  Year 
1994 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  a  cooperative  agreement 
program  to  conduct  studies  to  evaluate 
the  effectiveness  of  interventions  to 
prevent  or  reduce  childhood  lead 
poisoning. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,”  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  "Healthy  People  2000,”  see  the 
section  WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under 
sections  301(a)  (42  U.S.C  241(a))  and 
317A  (42  U.S.C  247b-l)  of  the  Public 
Health  Service  Act,  as  amended. 
Program  regulations  are  set  forth  in  42 
CFR  part  51b. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  cooperative  agreement 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
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all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  nonprofit  and  for- 
profit  organizations  and  governments 
and  their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations. 
State  and  local  health  departments  or 
their  bona  fide  agents,  and  small, 
minority  and/or  women-owned 
businesses  are  eligible  for  these 
cooperative  agreements. 

Applications  will  be  considered  for 
funding  to  conduct  studies  in  one  or 
more  programmatic  interest  areas. 
Applicants  interested  in  conducting 
more  than  one  study  must  submit  a 
separate  application  for  each.  If  a  single 
study  addresses  more  than  one 
programmatic  interest  area,  only  one 
should  be  identified  as  the  primary 
interest  area.  The  programmatic  interest 
area  should  be  clearly  indicated  for  each 
study. 

Availability  of  Funds 

Approximately  $600,000  is  available 
in  FY  1994  to  fund  approximately  three 
cooperative  agreements.  It  is  expected 
that  the  average  award  will  be  $200,000 
(direct  and  indirect  cost),  ranging  from 
$100,000  to  $350,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  30, 1994.  The  awards  will  be 
made  for  12-month  budget  periods 
within  a  project  period  up  to  3  years. 
Funding  estimates  may  vary  and  are 
subject  to  change  based  on  the 
availability  of  hinds. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Puniose 

The  purpose  of  these  awards  is  to 
study  important  epidemiologic 
questions  critical  to  the  implementation, 
operation,  and  expansion  of  childhood 
lead  poisoning  prevention  programs, 
and  to  support  the  development  of 
guidelines  and  policies.  These  awards 
are  to  study: 

1.  The  effectiveness  of  environmental 
interventions  for  primary  prevention  of 
childhood  lead  poisoning; 

2.  The  effectiveness  of  nutritional 
strategies  in  preventing  and/or  reducing 
childhood  lead  poisoning;  and 

3.  The  effectiveness  of  education 
strategies  in  preventing  and/or  reducing 
childhood  lead  poisoning. 


Program  Requirements 

To  fulfill  the  objectives  of  this 
cooperatiye  agreement,  an  applicant 
must  meet  the  following  requirements: 

1.  A  director  who  has  specific 
authority  and  responsibility  to  carry  out 
the  requirements  of  the  project. 

2.  Demonstrated  ability  to  collect  and 
analyze  data  needed  to  fulfill  the  study 
objectives. 

3.  Demonstrated  experience  in 
conducting  relevant  epidemiologic 
studies. 

4.  Demonstrated  effective  and  well- 
defined  working  relationships  within 
the  performing  organization  and  with 
outside  entities  which  will  insure 
implementation  of  the  proposed  study. 

5.  Demonstrated  access  to  a  laboratory 
with  demonstrated  proficiency  in 
performing  blood  lead  (and  other 
laboratory  measurements  as  indicated  in 
the  applicant’s  study  protocol). 

6.  Demonstrated  ability  to  insure  that 
children  identified  with  elevated  blood 
levels  receive  appropriate  medical  and 
environmental  management  through  an 
ongoing  childhood  lead  poisoning 
prevention  program  (which  need  not  be 
applicant’s  organization). 

7.  For  applicants  proposing  to 
“evaluate  the  effectiveness  of 
environmental  lead  hazard  reduction 
interventions,”  the  following  additional 
requirements  apply: 

•  Applicant  has  responsibility  for 
ongoing  lead  hazard  inspection  and 
reduction  activities  or  must  document  a 
close  working  relationship  with  the 
agency  or  organization  responsible  for 
ongoing  lead  hazard  inspection  and 
reduction  activities.  If  the  applicant 
does  not  have  direct  responsibility  for 
such  activities,  a  letter  of  support  from 
the  organization  with  that  responsibility 
is  required.  Ongoing  activities  should 
include  the  inspection  of  residences  of 
children  identified  with  elevated  blood 
lead  levels  for  lead  hazards  and  provide 
for  or  insure  the  reduction  of  identified 
lead  hazards. 

•  The  lead  hazard  identification  and 
reduction  program  should  be  based  on 
written  guidelines,  statutes,  or 
regulations  that  specify  methods  used  to 
inspect  dwellings,  and  identify  and 
reduce  lead  hazards.  Lead  hazard 
reduction  standards  should  include: 
acceptable  methods  of  controlling  lead- 
based  paint  hazards  (including  dust); 
requirements  for  containment  and 
clean-up  of  dust  and  debris  generated  by 
the  lead  hazard  control  process;  and 
inspection  of  dwellings  to  ensure 
compliance  with  applicable  lead  hazard 
control  standards. 

Note:  Eligible  applicants  may  enter  into 
contracts,  including  consortia  agreements,  as 


necessary  to  meet  the  requirements  of  the 
program  and  strengthen  the  overall 
application;  however,  applicants  must 
perform  a  substantial  portion  of  the  activities 
for  which  funds  are  requested. 

Programmatic  Interest  Areas 

The  studies  must  be  in  one  of  these 
following  areas: 

1.  Prospective  studies  to  evaluate  the 
effectiveness  of  environmental  lead 
hazard  reduction  interventions  in 
primary  prevention  of  childhood  lead 
poisoning  (e.g.,  preventing  blood  lead 
levels  from  increasing).  Preferably,  these 
studies  should  be  done  collaboratively 
with  health,  housing,  and 
environmental  government  agencies, 
and  community-based  organizations. 

2.  Prospective  studies  to  determine 
the  effectiveness  of  nutritional 
supplements  or  dietary  changes  in 
preventing  blood  lead  levels  from 
increasing  and/or  in  reducing  blood 
lead  levels  in  young  children. 

3.  Prospective  studies  to  determine 
the  effectiveness  of  education  of  care 
givers  in  preventing  blood  lead  levels 
from  increasing  and/or  in  reducing 
blood  lead  levels  in  young  children. 
Educational  activities  may  include 
provision  of  cleaning  or  other  supplies. 

Cooperative  Activities 

In  conducting  activities  to  achieve  the 
purpose  of  these  cooperative 
agreements,  the  recipient  will  be 
responsible  for  conducting  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  conducting 
activities  under  B.  (CDC  Activities): 

A.  Recipient  Activities 

1.  Conduct  study  activities,  including: 
(1)  Enrolling  eligible  study  subjects, 
after  obtaining  informed  consent;  (2) 
collecting  data;  (3)  ensuring  appropriate 
medical  and  environmental 
management  of  study  subjects,  and  (4) 
conducting  all  other  components 
required  for  implementation  of  the 
study. 

2.  Enter  and  maintain  data  in  a 
computerized  database. 

3.  Analyze  collected  data  and  prepare 
a  report  of  the  study  findings. 

B.  CDC  Activities 

1.  Collaborate  with  the  recipient  in 
refining  the  approved  study  protocol 
and  the  data  collection  instrument(s),  as 
appropriate. 

2.  Provide  technical  advice  on  data 
collection  and  management. 

3.  Assist  in  assessment  of  quality  of 
laboratory  measurements,  if  needed. 
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Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Study  Protocol  (30%) — The 
protocol’s  scientific  soundness,  quality, 
feasibility,  consistency  with  the  project 
goals,  and  soundness  of  the  evaluation 
plan. 

2.  Access  to  Study  Subjects  (20%) — 
Documented  ability  to  identify,  access, 
enroll,  and  follow  study  subjects. 

3.  Laboratory  Capacity  (15%) — 
Documented  availability  to  a  laboratory 
with  demonstrated  proficiency  in 
performing  lead  measurements  (and 
other  laboratory  measurements  as 
indicated  in  applicant’s  proposed 
study). 

4.  Medical  and  Environmental 
Management  (15%) — Documented 
ability  to  ensure  that  children  identified 
with  elevated  blood  lead  levels  receive 
appropriate  medical  and  environmental 
management. 

5.  Project  Personnel  (10%) — The 
qualifications,  experience,  (including 
experience  in  conducting  relevant 
studies)  and  time  commitment  of  the 
staff  needed  to  ensure  implementation 
of  the  project. 

6.  Plan  for  Administration  of  Project 
(10%) — Schedule  for  implementing, 
monitoring,  and  evaluating  the  project. 

7.  Budget  Justification  (Not  Scored) — 
The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372  entitled,  Intergovernmental 
Review  of  Federal  Programs. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  assigned  to  this 
program  is  93.283.* 

Other  Requirements 
Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  this 
cooperative  agreement  will  be  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act. 


Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Eiepartment  of  Health  and  Human 
Services  Regulations  (45  CFR  Part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Application  Submission  and  Deadline 

A.  PreappUcation  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  firom 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Officer  (whose  address  is  reflected  in 
section  B,  “Applications”).  It  should  be 
postmarked  no  later  than  one  month 
prior  to  the  planned  submission 
deadline  (e.g..  May  10  for  June  10 
submission).  The  letter  should  identify 
the  announcement  number,  the 
intended  submission  deadline,  name  the 
principal  investigator,  and  specify  the 
study  area  addressed  by  the  proposed 
project. 

The  letter  of  intent  does  not  influence 
review  of  funding  decisions,  but  it  will 
enable  CDC  to  plan  the  review  more 
efficiently,  and  will  ensure  that  each 
applicant  receives  timely  and  relevant 
information  prior  to  application 
submission. 

B.  Applications 

All  applicants  should  use  Form  PHS- 
398  and  adhere  to  the  ERRATA 
Instruction  Sheet  for  form  PHS-398. 

The  original  and  five  copies  must  be 
submitted  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  321, 
Atlanta,  GA  30305,  on  or  before  June  10, 
1994. 

C.  Deadline 

1.  Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

A.  Received  on  or  before  the  deadline 
date,  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  for 
the  review  process.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  Postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 


or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

2.  Late  Applications — Applications 
which  do  not  meet  the  criteria  in  l.A. 
or  l.B.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  additional 
Information 

To  receive  additional  written 
information  call  (404)  332—4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  will 
need  to  refer  to  Announcement  437. 

You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  documents,  business 
management  technical  assistance  may 
be  obtained  from  Lisa  Tamaroff,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  321, 
Mailstop  E-13,  Atlanta,  GA  30305, 
telephone  (404)  842-6796. 

Please  refer  to  Announcement 
Number  437  when  requesting 
information  and  submitting  an 
application. 

Programmatic  technical  assistance 
may  be  obtained  from  Lisa  Rosenblum, 
M.D.,  Lead  Poisoning  Prevention 
Branch,  Division  of  Environmental 
Hazards  and  Health  Effects,  National 
Center  for  Environmental  Health, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  4770  Buford 
Highway,  NE.,  Mailstop  F-42,  Atlanta, 
GA  30341-3724,  telephone  (404)  488- 
7330. 

Potential  applicants  may  obtain  a 
copy  of  “Healthy  People  2000”  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
“Healthy  People  2000”  (Summary 
Report,  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 

To  receive  a  copy  of  the  Strategic  Plan 
for  the  Elimination  of  Childhood  Lead 
Poisoning,  contact  the  Lead  Poisoning 
Prevention  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  NE.,  Mailstop  F- 
42,  Atlanta,  GA  30341-3724,  telephone 
(404)  488-7330. 
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Dated:  March  31, 1994. 

Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  94-8247  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  4163-1B-P 

[Announcement  Number  438] 

RIN  C905-ZA28 

Cooperative  Agreements  for  Studies 
To  Determine  Sources  and  Predictors 
of  Lead  Poisoning  in  Young  Children; 
Notice  of  Avaiiability  of  Funds  for 
Fiscal  Year  1994 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CIX;)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  a  cooperative  agreement 
program  to  conduct  studies  to  determine 
sources  and  predictors  of  lead  poisoning 
in  young  children. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  “Healthy  People  2000,”  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  “Healthy  People  2000,”  see  the 
section  WHERE  TO  OBTAIN  AOOITtONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under 
sections  301(a)  (42  U.S.C.  241(a))  and 
317A  (42  U.S.C.  247b-l)  of  the  PubUc 
Health  Service  Act,  as  amended. 

Program  regulations  are  set  forth  in  42 
CFR  part  51b. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  cooperative  agreement 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  4hd  private,  nonprofit  and  for- 
profit  organizations  and  governments 
and  their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations. 
State  and  local  health  departments  or 
their  bona  fide  agents,  and  small, 
minority  and/or  women-owned 
businesses  are  eligible  for  these 
cooperative  agreements. 


Applications  will  be  considered  for 
funding  to  conduct  studies  in  one  or 
more  programmatic  interest  areas. 
Applicants  interested  in  conducting 
more  than  one  study  must  submit  a 
separate  application  for  each.  If  a  single 
study  addresses  more  than  one 
programmatic  interest  area,  only  one 
should  be  identified  as  the  primary 
interest  area.  The  programmatic  interest 
area  should  be  clearly  indicated  for  each 
study. 

Availability  of  Funds 

Approximately  $600,000  is  available 
in  FY  1994  to  fund  approximately  three 
cooperative  agreements.  It  is  expected 
that  the  average  award  will  be  $200,000 
(direct  and  indirect  cost),  ranging  from 
$100,000  to  $350,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  30, 1994.  The  awards  will  be 
made  for  12-month  budget  periods 
within  a  project  period  up  to  3  years. 
Funding  estimates  may  vary  and  are 
subject  to  change  based  on  the 
availability  of  hands. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  these  awards  is  to 
study  important  epidemiologic 
questions  critical  to'  the  implementation, 
operation,  and  expansion  of  childhood 
lead  poisoning  prevention  programs, 
and  to  support  the  development  of 
guidelines  and  policies.  These  awards 
are  to  study: 

1.  Sources  of  lead  exposure  in 
children  in  high-risk  communities  or  in 
the  general  population; 

2.  Sources  of  lead  exposure  in 
children  in  day  care  centers;  and 

3.  The  relationship  between  housing 
characteristics  (that  do  not  require 
environmental  sampling)  and  the 
distribution  of  blood  lead  levels  in 
children. 

Program  Requirements 

To  fulfill  the  objectives  of  this 
cooperative  agreement,  an  applicant 
must  meet  the  following  requirements: 

1.  A  director  who  has  specific 
authority  and  responsibility  to  carry  out 
the  requirements  of  the  project. 

2.  Demonstrated  ability  to  collect  and 
analyze  data  needed  to  fulfill  the  study 
objectives. 

3.  Demonstrated  experience  in 
conducting  relevant  epidemiologic 
studies. 

4.  Demonstrated  effective  and  well- 
defined  working  relationships  within 
the  performing  organization  and  with 


outside  entities  which  will  ensure 
implementation  of  the  proposed  study. 

5.  Demonstrated  access  to  a  laborator>' 
with  demonstrated  proficiency  in 
performing  blood  lead  (and  other 
laboratory  measurements  as  indicated  in 
the  applicant’s  study  protocol). 

6.  Demonstrated  ability  to  ensure  that 
children  identified  with  elevated  blood 
levels  receive  appropriate  medical  and 
environmental  management  through  an 
ongoing  childhood  lead  poisoning 
prevention  program  (which  need  not  be 
applicant's  organization). 

Eligible  applicants  may  enter  into 
contracts,  including  consortia 
agreements,  as  necessary  to  meet  the 
requirements  of  the  program  and 
strengthen  the  overall  application; 
however,  applicants  must  perform  a 
substantial  portion  of  the  activities  for 
which  funds  are  requested. 

Programmatic  Interest  Areas 

The  studies  must  be  in  one  of  the 
following  areas: 

1.  Sources  of  lead  exposure  in 
children  in  high-risk  communities  or  in 
the  general  population:  Determine  the 
relative  contribution  of  different  sources 
of  lead  in  children.  Quantify  and  model 
the  contribution  of  various  sources  of 
lead  exposure  to  blood  lead  levels 
among  a  probability  sample  of  children 
living  in  a  defined  community  (where 
an  industrial  point  source,  such  as  a 
smelter,  is  NC3t  the  predominant  source 
of  lead  exposure)  in  an  urban,  suburban, 
or  rural  area. 

2.  Children  in  day  care  centers:  Assess 
lead  hazards  in  day  care  centers  and 
their  contribution  to  blood  lead  levels 
among  children  ^6  years  of  age,  while 
controlling  for  household  lead  exposure, 
eind  other  potential  determinants  of 
blood  lead  levels. 

3.  Lead-based  paint  hazard  predictors 
of  childhood  lead  poisoning:  Evaluate 
the  relationship  between  housing 
characteristics  that  do  not  require 
environmental  sampling  (e.g.,  housing 
age  and  condition)  and  the  geometric 
mean  (and  distribution  of)  blood  lead 
levels  in  children,  while  controlling  for 
other  determinants  of  blood  lead  levels. 

Cooperative  Activities 

In  conducting  activities  to  achieve  the 
purpose  of  these  cooperative 
agreements,  the  recipient  will  be 
responsible  for  conducting  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  conducting 
activities  under  B.  (CDC  Activities): 

A.  Recipient  Activities 

1.  Conduct  study  activities,  including: 
(1)  enrolling  eligible  study  subjects, 
after  obtaining  informed  consent;  (2) 
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collecting  data;  (3)  ensuring  appropriate 
medical  and  environmental 
management  of  study  subjects;  and  (4) 
conducting  all  other  components 
required  for  implementation  of  the 
study. 

2.  Enter  and  maintain  data  into  a 
computerized  database. 

3.  Analyze  collected  data  and  prepare 
a  report  of  the  study  findings. 

B.  CDC  Activities 

1.  Collaborate  with  recipient  in 
refining  approved  study  protocol  and 
data  collection  instrument(s),  as 
appropriate. 

2.  Provide  technical  advice  on  data 
collection  and  management. 

3.  Assist  in  assessment  of  quality  of 
laboratory  measurements,  if  needed. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Study  Protocol  (30%) 

The  protocol’s  scientific  soundness, 
quality,  feasibility,  consistency  with  the 
project  goals,  and  adequacy  of  the 
evaluation  plan. 

2.  Access  to  Study  Subjects  (20%) 

Documented  ability  to  identify, 
access,  enroll,  and  follow  study 
subjects. 

3.  Laboratory  Capacity  (15%) 
Documented  availability  of  a 

laboratory  with  demonstrated 
proficiency  in  performing  lead 
measurements  (and  other  laboratory 
measurements  as  indicated  in 
applicant’s  proposed  study). 

4.  Medical  and  Environmental 
Management  (15%) 

Documented  ability  to  ensure  that 
children  identified  with  elevated  blood 
lead  levels  receive  appropriate  medical 
and  environmental  management. 

5.  Project  Persoimel  (10%) 

The  qualifications,  experience, 
(including  experience  in  conducting 
relevant  studies)  and  time  commitment 
of  the  staff  needed  to  ensure 
implementation  of  the  project. 

6.  Plan  for  Administration  of  Project 
(10%) 

Schedule  for  implementing, 
monitoring,  and  evaluating  the  project. 

7.  Budget  Justification  (Not  Scored) 

The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds. 


Executive  Order  12372  Review 
Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372  entitled.  Intergovernmental 
Review  of  Federal  Programs.  ., 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  assigned  to  this 
program  is  93.283. 

Other  Requirements 
Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  this 
cooperative  agreement  will  be  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Etepartment  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Application  Submission  and  Deadline 
A.  Preapplication  Letter  of  Intent 
Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Officer  (whose  address  is  reflected  in 
section  B,  “Applications”).  It  should  be 
postmarked  no  later  than  one  month 
prior  to  the  planned  submission 
deadline,  (e.g..  May  17  for  June  17 
submission). 

The  letter  should  identify  the 
announcement  number,  indicate  the 
intended  submission  deadline,  name  the 
principal  investigator,  and  specify  the 
study  area  addressed  by  the  proposed 
protect. 

The  letter  of  intent  does  not  influence 
review  of  funding  decisions,  but  it  will 
enable  CDC  to  plan  the  review  more 
efficiently,  and  will  ensure  that  each 


applicant  receives  timely  and  relevant 
information  prior  to  application 
submission. 

B.  Applications 

All  applicants  should  use  Form  PHS- 
398  and  adhere  to  the  ERRATA 
Instruction  Sheet  for  form  PHS-398. 

The  original  and  five  copies  must  be 
submitted  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  I^evention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  321, 
Atlanta,  GA  30305,  on  or  before  June  17, 
1994. 

C.  Deadline 

1.  Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

A.  Received  on  or  before  the  deadline 
date,  or 

B,  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  for 
the  review  process.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  Postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.A. 
or  l.B.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  to  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address  and  phone  number  and  will 
need  to  refer  to  Announcement  438. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  documents,  business 
management  technical  assistance  may 
be  obtained  from  Lisa  Tamaroff,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Invention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  321, 
Mailstop  E-13,  Atlanta,  GA  30305, 
telephone  (404)  842-6796. 

Please  refer  to  Announcement 
Number  438  when  requesting 
information  and  submitting  an 
application. 

Programmatic  technical  assistance 
may  be  obtained  from  Lisa  Rosenblum, 
M.D.,  Lead  Poisoning  Prevention 
Branch,  Division  of  ^vironmental 
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Hazards  and  Health  Effects,  National 
Center  for  Environmental  Health, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  4770  Buford 
Highway,  NE.,  Mailstop  F-42,  Atlanta, 
GA  30341-3724,  telephone  (404)  488- 
7330. 

Potential  applicants  may  obtain  a 
copy  of  “Healthy  People  2000”  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000”  (Summary 
Report,  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 

To  receive  a  copy  of  the  Strategic  Plan 
for  the  Elimination  of  Childhood  Lead 
Poisoning,  contact  the  Lead  Poisoning 
Prevention  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  NE.,  Mailstop  F- 
42,  Atlanta,  GA  30341-3724,  telephone 
(404)488-7330. 

Dated:  March  31, 1994. 

Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

|FR  Doc.  94-8246  Filed  4-5-94;  6:45  ami 
BILUNQ  CODE  4163-1»-P 


[Announcement  Number  424] 

PIN  0905-ZA36 

State-Based  Programs  to  Reduce  the 
Burden  of  Diabetes:  A  Health  Systems 
Approach;  Notice  of  Availability  of 
Funds  for  Fiscal  Year  1994 

Introduction 

The  Genters  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  new  applications  for 
cooperative  agreements  to  develop, 
implement,  and  evaluate  State-based 
diabetes  control  programs  (DCPs).  The 
program  is  designed  to  establish  the 
DCP  as  a  key  component  of  an  evolving 
health  care  environment.  The 
conceptual  framework  within  which 
successful  applicants  should  operate  is 
characterized  by  four  areas  of  program 
activity:  (1)  Defining  the  nature,  extent, 
distribution,  and  causes  of  the  burden  of 
diabetes;  (2)  Developing  new,  effective 
approaches  for  reducing  the  diabetes 
burden  which  complement  emerging 
health  care  systems;  (3)  Implementing 
specific  measures  to  ensure  the 
widespread  application  of  accepted 
standards,  policies,  and  protocols  to 
reduce  the  burden  of  diabetes;  and  (4) 


Coordinating  the  diabetes-related  efforts 
of  the  public  health  system  with  private 
health  care  providers  and  payers,  as 
well  as  with  all  appropriate 
governmental,  voluntary,  professional, 
and  academic  institutions. 

This  announcement  addresses  two 
distinct  levels  of  program  support,  both 
of  which  are  consistent  with  the 
conceptual  framework  described  above. 
The  first  is  a  Core  Capacity  Program, 
which  defines  basic  diabetes  prevention 
and  control  activities  to  be  carried  out 
through  existing  and  evolving  health 
care  systems.  The  second  is  an 
Enhanced  Program,  which  is  intended 
to  introduce  additional,  innovative 
elements  to  a  State’s  diabetes  prevention 
and  control  efforts,  and  is  also  carried 
out  through  existing  and  evolving  health 
care  systems. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  emd  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led,  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  primarily  related  to  Priority  Area  17, 
Diabetes  and  Chronic  Disabling 
Conditions — ^with  particular  attention  to 
populations  at  disproportionate  risk  of 
developing  diabetes,  including 
minorities  and  the  elderly.  However,  it 
also  is  relevant  to  other  priority  areas, 
including  Physical  Activity  and  Fitness, 
Nutrition,  Tobacco.  Educational  and 
Community-Based  Programs,  Maternal 
and  Infant  Health.  Heart  Disease  and 
Stroke,  Clinical  Preventive  Services,  and 
Surveillance  and  Data  Systems.  (To 
order  a  copy  of  Healthy  People  2000,  see 
the  section  WHERE  TO  OBTAIN  ADOmONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under 
sections  301(a)  and  317(k)(3)  [42  U.S.C. 
241(a)  and  247b  (k)  (3)1  of  the  Public 
Health  Service  Act.  Applicable  program 
regulations  are  found  in  45  CFR  part  92. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
public  health  agencies  of  States  or  their 
bona  fide  agents  or  instrumentalities. 
This  includes  the  District  of  Columbia. 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  U.  S.  Virgin  Islands,  the 


Federated  States  of  Micronesia.  Guam, 
Northern  Mariana  Islands,  the  Republic 
of  the  Marshall  Islands,  and  the 
Republic  of  Palau. 

Availability  of  Funds 

Approximately  $9,750,000  is  available 
in  FY  1994  to  fund  approximately  42 
awards  in  two  categories  (Core  Capacity 
Programs  and  Enhanced  Programs). 

A.  Core  Capacity  Program  to  Reduce  the 
Burden  of  Diabetes 

Approximately  $8,750,000  is  available 
to  fund  approximately  40  awards  for 
Core  Capacity  Programs.  It  is  expected 
that  the  average  award  will  be  $230,000, 
ranging  from  $150,000  to  $350,000. 

B.  Enhanced  Program  to  Reduce  the 
Burden  of  Diabetes 

Approximately  $1,000,000  is  available 
to  fund  approximately  2  awards  for 
Enhanced  Programs.  It  is  expected  that 
the  average  award  will  be  $500,000, 
ranging  from  $300,000  to  $700,000. 
Enhanced  Program  awards  will  only  be 
considered  for  those  applicants  who 
compete  successfully  and  are  funded  for 
Core  Capacity  Program  awards. 

It  is  expected  that  awards  will  begin 
on  or  about  July  1, 1994,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  5  years. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  availability 
of  funds. 

At  the  request  of  the  applicant. 

Federal  personnel  may  be  assigned  to  a 
project  in  lieu  of  a  portion  of  the 
financial  assistance. 

Purpose 

The  purpose  of  this  program  is  to 
provide  financial  and  programmatic 
assistance  to  States  and  territories  for 
integrating  diabetes  prevention  and 
control  activities  within  existing  and 
evolving  health  care  systems. 

Program  Requirements 

The  program  described  in  this 
announcement  reflects  a  significant  shift 
by  the  DCP  fttim  the  direct  provision  of 
personal  health  services  to  a 
responsibility  for  leadership  and 
coordination  of  overall  efforts  of  the 
health  system  to  reduce  the  burden  of 
diabetes.  Both  a  Core  Capacity  Program 
and  an  Enhanced  Program  are 
conceptualized  by  the  four  categories  of 
program  activity  described  under 
INTRODUCTION  in  this  announcement. 

The  central  objective  of  a  Core  Capacity 
Program  is  to  assist  the  State  to  establish 
the  basic  public  health  fi'amework  for 
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leading  and  coordinating  the  efforts  of 
the  health  care  system  and  other  public 
and  private  resources  to  reduce  the 
buri^n  of  diabetes.  A  Core  Capacity 
Progreim  must  address  all  four  categories 
of  program  activity. 

An  established  Core  Capacity  Program 
is  the  foundation  on  which  an  Enhanced 
Program  is  buih.  The  central  objective  of 
an  Enhanced  Program  is  to  move  the 
State  program  vigorously  into  a  position 
from  which  it  can  take  the  lead  in 
ensuring  that  diabetes-specific, 
community  preventive  health  services 
are  an  integral  part  of  a  reformed  health 
system.  An  Enhanced  Program  must 
involve  the  addition  of  innovative 
approaches  not  employed  in  the  Core 
Capacity  Program  to  reduce  the  burden 
of  diabetes.  Simple  expansion  of  Core 
Capacity  Program  activities  does  not 
constitute  an  Enhanced  Program. 

A  recipient  of  an  award  for  an 
Enhanced  Program  may  choose  to  focus 
its  initial  enhancement  efforts  on  fewer 
than  all  four  of  the  basic  categories  of 
program  activity.  However,  at  a 
minimum,  the  recipient  must  indicate 
that  activities  will  be  undertaken  in  the 
first  budget  year  related  to  (1)  defining 
the  burden  of  diabetes  and  (2) 
coordinating  the  overall  effort  to  reduce 
the  diabetes  burden.  It  is  expected  that 
each  Enhanced  Program  will  be  fully 
operational,  including  all  four 
categories,  within  four  years  of  the 
State’s  initial  Enhanced  Program  award. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
described  under  A.,  below,  and  CDC 
shall  be  responsible  for  carrying  out  the 
activities  described  under  B.,  below. 

A.  Recipient  Activities 

1.  Define  and  monitor  the  burden  of 
diabetes  through  the  establishment  and 
maintenance  of  a  State-based 
surveillance  system  which  focuses  on 
diabetes  as  a  public  health  problem. 

2.  Develop  new  approaches  to  reduce 
the  burden  of  diabetes  through  the 
development  or  adaptation  of  specific 
interventions  to  be  applied  within  the 
existing  and  evolving  health  care 
system. 

3.  Implement  specific  measures  to 
reduce  the  burden  of  diabetes  by 
ensuring  the  widespread  application  of 
accepted  standards,  policies,  and 
protocols  developed  for  that  purpose. 
These  should  include  protocols 
designed  to  prevent  or  postpone  the 
occiirrence  of  the  major  complications 
of  diabetes,  as  well  as  diabetes-related 
cardiovascular  disease.  In  addition,  they 
should  include  protocols  to  ensure  that 
persons  with  diabetes  improve  their 
efforts  to  achieve  levels  of  glycemic 


control  consistent  with  the  results  of  the 
Diabetes  Ck)ntrol  and  Complications 
Trial  (DCCT). 

4.  Coordinate  overall  program  efforts 
of  the  health  system  to  reduce  the 
burden  of  diatetes  through  the 
establishment  of  appropriate  linkages 
with  other  governmental  agencies; 
private  health  care  providers;  academic 
institutions;  community-based 
organizations:  voluntary  agencies; 
health  care  reimbursement 
organizations;  national  organizations 
representing  populations 
disproportionately  burdened  by 
diabetes,  such  as  minorities  and  the 
elderly;  and  others. 

B.  CDC  Activities 

1.  Define  and  monitor  the  burden  of 
diabetes  by  providing  technical 
assistance  in  the  development  of 
surveillance  and  other  data  systems  to 
measure  and  characterize  the  burden  of 
diabetes  and  its  complications. 

2.  Develop  new  approaches  for 
reducing  the  burden  of  diabetes  through 
the  provision  of  program  guidelines  for, 
and  technical  assistance  in,  the 
development  or  adaptation  of  specific 
interventions  to  be  applied  within  the 
existing  and  evolving  health  care 
system. 

3.  Implement  specific  measures  to 
reduce  the  burden  of  diabetes  through 
the  provision  of  program  guidelines  for, 
and  by  collaborating  in  the 
implementation  of,  accepted  standards, 
policies,  and  protocols  within  the 
existing  and  evolving  health  care 
system. 

4.  Coordinate  overall  program  efforts 
of  the  health  care  system  to  reduce  the 
burden  of  diabetes  through  the 
provision  of  program  guidelines,  and  by 
facilitating  communication  among  DCPs 
and  with  other  governmental  agencies, 
private  health  care  providers,  academic 
institutions,  community-based 
organizations,  voluntary  agencies, 
health  care  reimbursement 
organizations,  and  others,  to  assist  them 
in  ensuring  optimal  coordination  among 
all  components  of  the  public  health  and 
health  care  systems  to  address  the 
burden  of  diabetes. 

Evaluation  Criteria  (Total  100  Points 
for  Core  Capacity  Program  and  100 
Points  for  Enhanced  Program) 

Applications  for  Core  Capacity 
Program  support  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Background  and  Need  for  the  Core 
Capacity  Program 

The  extent  to  which  the  need  is 
demonstrated,  including  adequate 
documentation  of  the  bakers  to 


diabetes  care  and  education  and  the 
degree  of  experience  the  applicant  has 
in  each  of  the  four  areas  of  program 
activity  (Define,  Develop,  Implement, 
and  C^rdinate).  (20  points) 

B.  Core  Capacity  Program  Work  Plan 

For  each  of  the  four  areas  of  program 
activity,  the  Core  Capacity  Work  Plan 
will  be  evaluated  in  terms  of  the 
following  items  (80  points): 

1.  Objectives.  The  extent  to  which 
work  plan  objectives  are  measurable, 
feasible,  appropriate,  and  specific,  and 
are  identified  for  all  four  areas  of 
program  activity  (Define,  Develop, 
Implement,  and  Coordinate).  (25  points) 

2.  Methods.  The  feasibility, 
appropriateness,  and  specificity  of  the 
proposed  methods  for  achieving  the 
stated  objectives  and  are  related  to  the 
four  areas  of  program  activity  (Define, 
Develop,  Implement,  Coordinate).  (25 
points) 

3.  Evaluation  Plan.  The  feasibility  and 
appropriateness  of  the  proposed  pl^  for 
evaluating  progress  toward  attainment 
of  the  stated  objectives  and  are  related 
to  the  four  areas  of  program  activity 
(Define,  Develop,  Implement, 
Coordinate).  (25  points) 

4.  "Milestones  to  Completion"  Chart. 
The  completeness  of  the  chart 
describing  the  timeline  and  milestones 
leading  to  attainment  of  the  stated 
objectives  for  each  of  the  four  areas  of 
program  activity  (E)efine,  Develop, 
Implement,  Coordinate).  (5  points) 

C.  Core  Capacity  Program  Budget 

'The  extent  to  which  this  budget  is 
adequately  justified,  reasonable,  and 
consistent  with  this  program  purpose 
and  c^jectives.  (Not  Weighted) 

Applications  for  Enhanced  Program 
support  will  be  reviewed  and  evaluated 
according  to  the  following  criteria: 

A.  Background  and  Need  for  the 
Enhanced  Program 

The  extent  to  which  the  need  is 
demonstrated,  including  adequate 
documentation  of  the  barriers  to 
diabetes  care  and  education  and  the 
degree  of  experience  the  applicant  has 
in  each  of  the  four  areas  of  program 
activity  (Define,  Develop,  Implement, 
and  Coordinate).  (20  points) 

B.  Enhanced  Program  Work  Plan 

For  each  of  the  four  areas  of  program 
activity,  the  Enhanced  Program  Work 
Plan  will  be  evaluated  in  terms  of  the 
following  items  (80  points): 

1.  Objectives.  The  extent  to  which 
work  plan  objectives  are  measurable, 
feasible,  appropriate,  and  specific,  and 
are  identified  for  all  four  areas  of 
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program  activity  (Define,  Develop, 
implement,  and  Coordinate).  (25  points) 

2.  Methods.  The  feasibility, 
appropriateness,  and  specificity  of  the 
proposed  methods  for  achieving  the 
stated  objectives  and  are  related  to  the 
four  areas  of  program  activity  (Define, 
Develop,  Implement,  Coordinate).  (25 
points) 

3.  Evaluation  Plan.  The  feasibility  and 
appropriateness  of  the  proposed  plan  for 
evaluating  progress  toward  attainment 
of  the  stated  dbjectives  and  are  related 
to  the  four  areas  of  program  activity 
(Define,  Develop,  Implement, 

Coordinate).  (25  points) 

4.  “Milestones  to  Completion”  Chart. 
The  completeness  of  the  chart 
describing  the  timeline  and  milestones 
leading  to  attainment  of  the  stated 
objectives  for  each  of  the  four  areas  of 
program  activity  (Define,  Develop, 
Implement,  Coordinate).  (5  points) 

C.  Enhanced  Program  Budget 
The  extent  to  which  this  budget  is 
adequately  justified,  reasonable,  and 
consistent  with  this  program  purpose 
and  objectives.  (Not  Weighted) 

Funding  Priority 

Priority  will  be  given  to  applications 
directed  to  those  providers  and  systems 
which  serve  population  groups 
disproportionately  impacted  by  diabetes 
and  its  complications.  These 
populations  include  certain  racial  and 
ethnic  minorities  (African  Americans, 
Hispanic  Americans,  American  Indians, 
and  Asian-Pacific  Islanders),  the  elderly, 
and  the  economically  disadvantaged. 

Public  comments  are  not  being 
solicited  regarding  the  funding  priority 
because  time  does  not  permit 
solicitation  and  review  prior  to  the 
funding  date. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.0. 12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  The  applicant  should 
contact  its  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  it  to 
the  prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  State.  A  current  list  of  SPOCs 
is  included  in  the  application  kit.  If 
SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Elizabeth  M.  Taylor,  Grants 
Management  Officer,  Grants 


Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  305, 

Mailstop  E-16,  Atlanta,  GA  30305,  no 
later  than  60  days  after  the  application 
deadline.  The  granting  agency  does  not 
guarantee  to  “accommodate  or  explain” 
State  process  recommendations  it 
receives  after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.988. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act. 

Application  Submission  and  Deadline 
The  program  announcement  and 
application  kit  were  sent  to  all  eligible 
applicants  in  February  1994. 

Where  To  Obtain  Additional 
Information 

Business  management  technical 
assistance  including  information  on 
application  procedure  and  copies  of 
application  forms  may  be  obtained  from 
Bernice  A.  Moore,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
room  305,  Mailstop  E-16,  Atlanta,  GA 
30305,  telephone  (404)  842-6802. 

Programmatic  technical  assistance 
may  be  obtained  from  Stephen  DePaul, 
Program  Services  Branch,  Division  of 
Diabetes  Translation,  National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion,  Centers  for  Disease 
Control  and  Prevention  (CDC),  4770 
Buford  Highway,  NE.,  Mailstop  K-10, 
Atlanta,  GA  30341,  telephone  (404) 
488-5046. 

Please  refer  to  Announcement 
Number  424  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report: 
Stock  No.  017-001-00473-1)  referenced 


in  the  INTRODUCTION  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  783-3238. 

Dated:  March  31, 1994. 

Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

IFR  Doc.  94-8174  Filed  4-5-94;  8:45  am] 
BILLING  CODE  4163-18-P 


Health  Resources  and  Services 
Administration 

Filing  of  Annual  Report  of  Federal 
Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92—463,  the 
Annual  Report  for  the  following  Health 
Resources  and  Service  Administration’s 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress: 

Advanced  General  Dentistry  Review 
Committee. 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room,  room  1026,  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue,  SE,  Washington, 
DC.  Copies  may  be  obtained  from:  Dr. 
Richard  Weaver,  Executive  Secretary, 
Advanced  General  Dentistry  Review 
Committee,  room  8C-15,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone  (301)  443- 
6837. 

Dated:  March  31, 1994. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc.  94-8151  Filed  4-5-94;  8:45  am] 
BILLING  CODE  4160-15-P 


Office  of  Community  Services 

[Program  Announcement  No.  OCS  94-02] 

Request  for  Applications  Under  the 
Office  of  Community  Services’  Fiscal 
Year  1994  Community  Food  and 
Nutrition  Program 

AGENCY:  Office  of  Community  Services, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services. 

ACTION:  Request  for  applications  under 
the  Office  of  Community  Services’ 
Community  Food  and  Nutrition 
Program. 

SUMMARY:  The  Office  of  Community 
Services  (OCS)  announces  that 
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competing  applications  will  be  accepted 
for  new  grants  pursuant  to  the 
Secretary’s  discretionary  authority 
under  section  681A  of  the  Community 
Services  Block  Grant  Act  of  1981  as 
amended.  This  Prc^ram  Announcement 
contains  forms  and  instructions  for 
submitting  an  application.  Grants  made 
under  this  Program  Amiouncement  are 
subject  to  the  availability  of  funds  for 
support  of  these  activities. 

CLOSING  DATES:  The  closing  date  for 
submission  of  applications  is  June  6, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Community  Services,  370 
L’Enfant  Promenade  SW.,  Washington, 
DC  20447  (202)  401-9233,  Contact: 
Joseph  Reid. 
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Part  A — Preamble 

I.  Legislative  Authority 

The  Community  Services  Block  Grant 
Act  as  amended  authorizes  the  Secretary 
of  Health  and  Human  Services  to  make 
funds  available  under  several  programs 
to  support  program  activities  which  will 
result  in  direct  benefits  targeted  to  low- 
income  people.  This  Program 
Announcement  covers  the  grant 
authority  found  at  Section  681A, 
Community  Food  and  Nutrition,  which 
authorizes  the  Secretary  to  make  funds 
available  for  grants  to  be  awarded  on  a 
competitive  basis  to  eligible  entities  for 
local  and  statewide  programs  (Ij  to 
coordinate  existing  private  and  public 
food  assistance  resources,  whenever 
such  coordination  is  determined  to  be 
inadequate,  to  better  serve  low-income 
communities;  (2)  to  assist  krw-income 
communities  to  identify  potential 
sponsors  of  child  nutrition  programs 
and  to  initiate  new  programs  in 
underserved  or  unserved  areas;  and  (3) 
to  develop  innovative  approaches  at  the 
State  and  local  levels  to  meet  the 
nutrition  needs  of  low-income  people. 
The  Act  also  requires  that  20  percent  of 
appropriated  funds  in  excess  of  $6 
million  be  awarded  on  a  competitive 
basis  to  eligible  agencies  for  nationwide 
programs,  including  programs 
benefitting  Native  Americans  and 
Migrant  Farmworkers. 

2.  Definitions  of  Terms 

For  purposes  of  this  Program 
Announcement  the  following 
definitions  apply: 

— Displaced  worker:  An  individual  who 
'  is  in  the  labor  market  but  has  been 
unemployed  for  six  months  or  longer, 
— Indian  tribe:  A  tribe,  band,  or  other 
organized  group  of  Native  American 
Indians  recognized  in  the  State  or 
States  in  whi^  it  resides  or 
considered  by  the  Secretary  of  the 
Interior  to  be  an  Indian  tribe  or  an 
Indian  organization  for  any  purpose. 
— Innovative  project:  One  that  departs 
from  or  significantly  modifies  past 
program  practices  and  tests  a  new 
approach. 

— Migrant  Farmworker.  An  individual 
who  works  in  agricultural 
employment  of  a  seasonal  or  other 
temporary  nature  who  is  required  to 
be  absent  from  his/her  place  of 
permanent  residence  in  order  to 
secure  such  employment. 

— Seasonal  farmworker:  Any  individual 
employed  in  agricuhurat  work  of  a 
seasonal  or  other  temporary  nature 
who  is  able  to  remain  at  his/her  place 
of  permanent  residence  while 
employed. 


— Underserved  area  (as  it  pertains  to 
child  nutrition  programs):  A  locality 
in  which  less  than  one-half  of  the 
low-income  children  eligible  for 
assistance  participate  in  any  child 
nutrition  program. 

— Budget  Period:  The  term  "budget 
period”  refers  to  the  interval  of  time 
into  which  a  grant  period  of 
assistance  (project  period)  is  divided 
for  budgetary  and  fonding  purposes. 

— ^Eligible  Entity:  States  ana  other 
public  and  private  non-profit 
agencies/organizations  including 
agencies  which  administer 
nationwide  programs. 

— Project  Period:  The  term  "project 
period”  refers  to  the  total  time  a 
project  is  approved  for  support, 
including  any  approved  extensions. 

— Self-Sufficiency^  A  ccmdition  where 
an  individual  or  family  does  not  need 
and  is  not  eligible  for  public 
assistance. 

3.  Purpose  of  Community  Food  and 
Nutrition  Program 

The  Department  of  Health  and  Human 
Services  is  committed  to  improving  the 
health  and  well-being  of  individuals 
through  improved  preventive  health 
care  and  promotion  of  personal 
responsibility.  The  Department  seeks  to 
unify  the  approach  to  health  promotion 
and  disease  prevention  activities  with 
personal  messages  aimed  at  families  and 
communities,  in  various  settings  and 
environments  in  which  individuals  £md 
groups  can  most  effectively  be  reached. 
The  Department  is  specifically 
interested  in  improving  the  health  status 
of  minority  and  low-income  persons. 
HHS  encourages  community  efforts  to 
improve  the  coordination  and 
integration  of  health  services  for  all  low- 
income  families,  and  to  identify 
opportunities  for  integrating  other 
programs  and  services  for  this 
population. 

a.  Project  Requirements 

Projects  funded  under  this  program 
should: 

(1)  Be  designed  and  intended  to 
provide  nutrition  benefits,  including 
those  which  incorporate  the  benefits  of 
disease  prevention,  to  a  targeted  low- 
income  group  of  people; 

(2)  Provide  outrea<m  or  public 
education  to  inform  low-income 
individuals  and  displaced  workers  of 
the  services  available  to  them  under  the 
various  Federally-assisted  nutrition 
programs; 

(3)  Focus  on  one  or  more  legislatively 
mandated  program  activities: 

(a)  Coordination  of  existing  private 
and  public  food  assistance  resources, 
whenever  such  coordination  is 
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determined  to  be  inadequate,  to  better 
serve  low-income  populations; 

(b)  Assistance  to  low-income 
communities  in  identifying  potential 
sponsors  of  child  nutrition  programs 
and  initiating  new  programs  in 
underserved  or  unserved  areas;  and 

(c)  Development  of  innovative 
approaches  at  the  national,  state  or  local 
levels  to  meet  the  nutrition  needs  of 
low-income  people. 

b.  Project  Elements 

Projects  must: 

Focus  on  one  or  more  of  the 
legislatively  mandated  program 
activities  in  the  above — Part  A.3.1.  OCS 
views  this  program  as  a  capacity 
building  program,  rather  than  as  a 
service  delivery  program. 

Part  B — Application  Requirements 

1.  Eligible  Applicants 

Eligible  applicants  are  States,  public 
and  private  non-profit  agencies/ 
organizations  with  a  demonstrated 
ability  to  successfully  develop  and 
implement  programs  and  activities 
similar  to  those  enumerated  above.  OCS 
encoiu-ages  Historically  Black  Colleges 
and  Universities  to  submit  applications. 
In  addition,  applicants  for  the  set-aside 
must  be  either:  (1)  Indian  tribes,  (2) 
private  non-profit  groups  whose 
governing  board  is  comprised  of  a 
majority  of  Indians  and  whose  primary 
purpose  is  serving  Indian  populations, 
or  (3)  groups  whose  sole  purpose  is 
serving  migrant  and  seasonal 
farmworker  populations.  Proof  of  non¬ 
profit  status  must  be  included  in  the 
Appendices  of  the  Project  Narrative 
where  applicable.  Any  of  the  following 
is  acceptable  evidence  of  non-profit 
status:  (1)  A  copy  of  the  applicant 
organization’s  list  in  the  Internal 
Revenue  Service’s  most  recent  list  of 
tax-exempt  organizations  described  in 
section  501(c)(3)  of  the  IRS  code;  or  (2) 

A  copy  of  the  currently  valid  IRS  tax 
exemption  certificate.  Failure  to  provide 
evidence  of  non-profit  status  will  result 
in  rejection  of  the  application. 

2.  Availability  of  Funds  and  Grant 
Amounts 

a.  FY  94  Funding 

The  funds  available  for  grant  awards 
under  the  CFN  Program  in  FY  94  are: 


General  Projects . $2,777,600 

Set-Asides . 400,000 

Nationwide  Programs . 388,800 


b.  Grant  Amounts 

No  individual  grant  application  will 
be  considered  for  an  amount  which  is  in 
excess  of  $50,000  for  applications 
submitted  under  General  Projects  and 


Set-Asides.  No  eligible  organization  may 
receive  more  than  $300,000  in  the 
aggregate  for  a  nationwide  program. 


OCS  would  like  to  mobilize  as  many 
resources  as  possible  to  enhance 
projects  funded  under  this  program. 

OCS  supports  and  encourages  proposals 
submitted  by  applicants  whose 
programs  will  leverage  other  resources, 
either  cash  or  third-party  in-kind. 

3.  Project  Periods  and  Budget  Periods 

For  most  projects  OCS  will  grant 
funds  for  one  year.  However,  in  rare 
instances,  depending  on  the 
characteristics  of  any  individual  project 
and  on  the  justification  presented  by  the 
applicant  in  its  proposal,  a  grant  may  be 
made  for  a  period  of  up  to  17  months. 

4.  Administrative  Costs/Indirect  Costs 

There  is  no  administrative  cost 
limitation  for  projects  funded  under  this 
program.  Indirect  costs  consistent  with 
approved  Indirect  Cost  Rate  Agreements 
are  allowable.  Applicants  should 
enclose  a  copy  of  the  current  approved 
rate  agreement.  However,  it  should  be 
understood  that  indirect  costs  are  part 
of,  and  not  in  addition  to,  the  amount 
of  funds  awarded  in  the  subject  grant. 

5.  Program  Beneficiaries 

Projects  proposed  for  funding  under 
this  Announcement  must  result  in 
direct  benefits  targeted  toward  low- 
income  people  as  defined  in  the  most 
recent  Annual  Update  of  Poverty 
Income  Guidelines  published  by  DHHS. 
Attachment  A  to  this  Announcement  is 
an  excerpt  from  the  most  recently 
published  guidelines.  Annual  revisions 
of  these  guidelines  are  normally 
published  in  the  Federal  Register  in 
February  or  early  March  of  each  year 
and  are  applicable  to  projects  b^ing 
implemented  at  the  time  of  publication. 
Grantees  will  be  required  to  apply  the 
most  recent  guidelines  throughout  the 
project  period.  The  Federal  Register 
may  be  obtained  ft'om  public  libraries. 
Congressional  offices,  or  by  writing  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 

Washington,  DC  20402.  No  other 
government  agency  or  privately  defined 
poverty  guidelines  are  applicable  to  the 
determination  of  low-income  eligibility 
for  this  OCS  program. 

6.  Number  of  Projects  in  Application 

An  application  may  contain  only  one 
project  and  this  project  must  address  the 
basic  criteria  found  in  Part  C. 
Applications  which  are  not  in 
compliance  with  these  requirements 
will  be  ineligible  for  funding. 


7.  Multiple  Submittals 

There  is  no  limit  to  the  number  of 
applications  that  can  be  submitted  as 
long  as  each  application  contains  a 
proposal  for  a  different  project. 

However,  no  applicant  can  receive  more 
than  one  grant. 

8.  Sub-Contracting  or  Delegating 
Projects 

OCS  will  not  fund  any  project  where 
the  role  of  the  eligible  applicant  is 
primarily  to  serve  as  a  conduit  for  funds 
to  other  organizations. 


1 .  General  Projects — FN 

The  application  should  include  a 
description  of  the  target  area  and 
population  to  be  served  as  well  as  a 
discussion  of  the  nature  and  extent  of 
the  problem  to  be  solved.  The 
application  must  contain  a  detailed  and 
specific  work  program  that  is  both 
sound  and  feasible.  Projects  funded 
under  this  Announcement  must 
produce  permanent  and  measurable 
results  that  fulfill  the  purposes  of  this 
program  as  described  in  the  above.  The 
OCS  grant  funds,  in  combination  with 
private  and/or  other  public  resources, 
must  be  targeted  to  low-income 
individuals  and  communities. 

Applicants  will  certify  in  their 
submission  that  projects  will  only  serve 
the  low-income  population  as  stipulated 
in  the  DHHS  Poverty  Income  Guidelines 
(Attachment  A). 

Failure  to  comply  with  the  cited  Act 
may  result  in  the  application  being 
ineligible  for  consideration  for  funding. 
If  an  applicant  is  proposing  a  project 
which  will  affect  a  property  listed  in  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places,  it  must 
identify  this  property  in  the  narrative 
and  explain  how  it  has  complied  with 
the  provisions  of  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966  as  amended.  If  there  is  any 
question  as  to  whether  the  property  is 
listed  in  or  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places, 
applicant  should  consult  with  the  State 
Historic  Preservation  Officer.  The 
applicant  should  contact  OCS  early  in 
the  development  of  its  application  for 
instructions  regarding  compliance  with 
the  Act  and  data  required  to  be 
submitted  to  the  Department  of  Health 
and  Human  Services.  In  the  case  of 
projects  proposed  for  funding  which 
mobilize  or  improve  the  coordination  of 
existing  public  and  private  food 
assistance  resources,  the  guidelines 
governing  those  resources  apply. 
However,  in  the  case  of  projects 
providing  direct  assistance  to 


c.  Mobilization  of  Resources 


Part  C — Program  Priority  Areas 
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beneficiaries  through  grants  funded 
under  this  program,  beneficiaries  must 
fall  within  the  official  DHHS  Poverty 
Income  Guidelines  as  set  forth  in 
Attachment  A. 

Applications  which  propose  the  use 
of  grant  funds  for  the  development  of 
any  printed  or  visual  materials  must 
contain  convincing  evidence  that  these 
materials  are  not  available  from  other 
sources.  OCS  will  not  provide  funding 
for  such  items  if  justification  is  not 
sufficient.  Approval  of  any  films  or 
visual  presentations  proposed  by 
applicants  approved  for  funding  will  be 
made  part  of  the  grant  award.  In  cases 
where  material  outlays  for  equipment 
(audio  and  visual)  are  requested, 
specific  evidence  must  be  presented  that 
there  is  a  definite  programmatic 
connection  between  the  equipment 
(audio  and  visual)  usage  and  the 
outreach  requirements  described  in  Part 
A.l.b  of  this  Announcement.  . 

OCS  also  is  interested  in  projects  that 
address  the  needs  of  homeless  families, 
welfare  families,  low-income  and 
minority  health  initiatives. 

OCS  welcomes  project  proposals 
which  seek  to  develop  innovative 
approaches  to  promote  health, 
particularly  among  low-income  and 
minority  populations.  These  proposals 
should  have  as  their  goals  the  reduction 
of  incidences  of  premature  death  and 
chronic  disease  among  the  targeted 
populations. 

2.  Set-Asides — SA 

In  recognition  of  the  special  needs  of 
Indians  and  Migrant  and  Seasonal 
Farmworkers,  a  set-aside  will  be 
established  to  afford  priority 
consideration  to  proposals  submitted  by 
agencies  serving  these  populations. 
Applications  which  are  not  funded 
within  this  set-aside  will  also  be 
considered  competitively  within  the 
larger  pool  of  eligible  applicants.  See 
Part  D,  Section  1-6,  (Criterion  II)  for 
special  instructions  on  developing  a 
work  program. 

3.  Nationwide  Programs — NA 

Projects  funded  must  be  nationwide 
in  scope  and  must  meet  the 
requirements  of  Part  C.l  (General 
Projects).  No  eligible  organization  may 
receive  more  than  $300,000  in  the 
aggregate  for  a  nationwide  program. 

Part  D — Review  Criteria 

Applications  which  pass  the  initial 
screening  and  pre-rating  review  (See 
Part  F,  Section  5)  will  be  assessed  and 
scored  by  reviewers.  Each  reviewer  will 
give  a  numerical  score  for  each 
application  reviewed.  These  numerical 
scores  will  be  supported  by  explanatory 


statements  on  a  formal  rating  form 
describing  major  strengths  and 
weaknesses  under  each  applicable 
criterion  published  in  the 
Announcement. 

The  in-depth  evaluation  and  review 
process  will  use  the  following  criteria 
coupled  with  the  specific  requirements 
as  described  in  Part  F.  4 

Applicants  should  write  their  project 
narrative  to  the  review  criteria  using  the 
same  sequential  order. 

(Note:  The  following  review  criteria 
reiterate  collection  of  information 
requirements  contained  in  Part  D  of  this 
Announcement.  These  requirements  are 
approved  under  OMB  Control  Number  0970- 
0062.) 

Criteria  for  Review  and  Evaluation  of 
Applications  Submitted  Under  This 
Program  Announcement 

Criterion  I:  Analysis  of  Needs/Priorities 
(Maximum:  13  points) 

(a)  Target  area  and  population  to  be 
served  are  adequately  described  (0-5 
points). 

In  addressing  the  above  criterion,  the 
applicant  should  include  the  following: 

The  applicant  should  include  a 
description  of  the  target  area  and 
population  to  be  served  including 
specific  details  on  any  minority 
population(s)  to  be  served. 

(b)  Nature  and  extent  of  problem  are 
adequately  described  and  documented 
(0-8  points). 

In  addressing  the  above  criterion,  the 
applicant  should  include  the  following: 

Applicant  should  discuss  the  nature 
and  extent  of  the  problem  including 
specific  information  on  minority 
population(s). 

Criterion  II:  Adequacy  of  Work  Program 
(Maximum:  15  points) 

(a)  Set  forth  realistic  quarterly  time 
targets  by  which  the  various  work  tasks 
will  be  completed  (0-7  points). 

(b)  Activities  are  adequately  described 
and  appropriately  related  to  goals  (0-8 
points). 

In  addressing  the  above  criterion,  the 
applicant  should  include  the  following: 

The  applicant  should  address  the 
basic  criteria  and  legislatively-mandated 
activities  found  in  Part  A.3.a  and  should 
include: 

(a)  Project  priorities  and  rationale  for 
selecting  them; 

(b)  Goals  and  objectives;  and 

(c)  Project  activities. 

Criterion  III:  Significant  and  Beneficial 
Impact  (Maximum  38  points) 

(a)  Applicant  proposes  to  significantly 
improve  or  increase  nutrition  services  to 
low-income  people  and  such 
improvements  or  increases  are 
quantified.  (0-12  points). 


(b)  Project  incorporates  low-income 
health  promotion  activities,  including 
minority  low-income  health  promotion 
activities  as  appropriate,  along  with 
nutritional  services  (0-8  points). 

(c)  Project  will  significantly  leverage 
or  mobilize  other  community  resources 
and  such  resources  are  detailed  and 
quantified  (0-6  points). 

(d)  Project  builds  on  an  existing 
outreach  activity  (0-5  points). 

(e)  Proposal  addresses  a  problem 
which  can  be  resolved  by  one-time  OCS 
funding  or  demonstrates  that  non- 
Federal  funding  is  available  to  continue 
the  project  without  Federal  support  (0- 
7  points). 

In  addressing  the  above  criterion,  the 
applicant  must  include: 

Quantitative  data  for  items  (a),(b),(c), 
and  (d)  and  discuss  how  the  beneficial 
impact  relates  to  the  relevant 
legislatively-  mandated  program 
activities  identified  in  Part  A.3.a. 

Criterion  IV:  Coordination/Services 
Integration  (Maximum  15  points) 

Proposal  addresses  applicant’s 
understanding  of  the  importance  of 
improving  the  integration,  coordination, 
and  continuity  of  various  HHS-funded 
services  potentially  available  to  families 
with  children  living  in  poverty,  and  the 
difficulty  of  undertaking  collaborative 
efforts  between  organizations. 

In  addressing  the  above  criterion,  the 
applicant  should  include  the  following: 

Strategies  should  be  identified  whiui 
support  coordinated  community-based 
planning,  maximize  the  efficient  and 
effective  use  of  scarce  resources,  reduce 
duplicative  overhead,  improve 
accountability,  and  result  in  measurable 
outcomes. 

If  the  applicant  is  receiving  funds 
from  the  State  for  community  food  and 
nutrition  activities,  the  applicant  should 
address  how  the  funds  are  being 
utilized.  If  State  funds  are  being  used  in 
the  project  for  which  OCS  funds  are 
being  requested,  their  usage  should  be 
specifically  described. 

Criterion  V:  Organization  Experience  in 
Program  Area  and  Staff  Responsibilities 
(Maximum  12  points) 

(a)  Organizational  experiences  in 
program  area  (0—4  points). 

Documentation  provided  indicates 
that  projects  previously  undertaken 
have  been  relevant  and  effective  and 
have  provided  permanent  benefits  to  the 
low-income  population.  Organizations 
which  propose  providing  training  and 
technical  assistance  have  detailed 
competence  in  the  specific  program 
priority  area  and  as  a  deliverer  with 
expertise  in  the  fields  of  training  and 
technical  assistance.  If  applicable. 
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information  provided  by  these 
applicants  also  addresses  related 
achievements  and  competence  of  each 
cooperating  or  sponsoring  organization 
(d)  Management  History  (0-4  raints). 
Applicants  must  fully  detail  their 
ability  to  implement  sound  and  effective 
management  practices  and  if  they  have 
been  recipients  of  other  Federal  or  other 
governmental  grants,  they  must  also 
detail  that  they  have  consistently 
complied  with  financial  and  program 
progress  reporting  and  audit 
requirements.  Applicants  should  submit 
any  available  documentation  on  their 
management  practices  and  progress 
reporting  procedures  along  with  a 
statement  by  a  Certified  or  Licensed 
Public  Accountant  as  to  the  sufficiency 
of  the  applicant’s  finandal  management 
system  to  protect  adequately  any 
Federal  funds  awarded  under  the 
application  submitted. 

(c)  Staffing  skills.  Resources  and 
Responsibilities  (0—4  points). 

Tne  application  briefly  describes  the 
experience  and  skills  of  the  proposed 
project  director  showiirg  that  the 
individual  is  not  only  well  qualified, 
but  that  his/her  professional  capabilities 
are  relevant  to  t^  successful 
implementation  of  the  project.  If  the  key 
staff  person  has  not  yet  been  identified, 
the  application  contains  a 
comprehensive  position  description 
which  indicates  that  the  responsibilities 
to  be  assigned  to  the  project  director  are 
relevant  to  the  successful 
implementation  of  the  project.  The 
application  must  indicate  that  the 
applicant  has  adequate  facilities  and 
resources  (i.e.  space  and  equipment)  to 
successfully  carry  out  the  work  plan. 

In  addressing  the  above  critenon^  the 
applicant  should  include  the  following: 

The  applicant  must  clearly  show  that 
sufficient  time  of  the  Projed  Director 
and  other  senior  staff  will  be  budgeted 
to  assure  timely  implementation  and 
oversight  of  the  project  and  that  the 
assigned  responsibilities  of  the  staff  are 
appropriate  to  the  tasks  identified  for 
the  project. 

Criterion  VI:  Adequacy  of  Budget 
(Maximum:  7  points) 

(a)  Budget  is  adequate  and 
administrative  costs  are  appropriate  in 
relation  to  the  services  proposed  (0-7 
points). 

Part  £ — Instructions  for  Completing 
Application  Package 

(Approved  by  the  OMB  under  Control 
Number  0970-0062) 

The  standard  forms  attached  to  this 
Announcement  shall  be  used  when 
submitting  applications  for  all  funds 
under  this  Announcement 


It  is  recommended  that  you  reproduce 
single-sided  copies  of  the  SF-424.  SF— 
424A  and  ^-424B,  and  type  your 
application  on  the  copies.  Please 
prepare  your  application  in  accordance 
with  instructions  provided  on  the  forms 
as  well  as  with  the  OCS  specific 
instructions  set  forth  below: 

1.  SF-424 — Application  for  Federal 
Assistance 

Top  of  Page.  Please  enter  the  single 
priority  area  designation  under  which 
the  application  is  being  submitted.  An 
application  should  be  submitted  under 
only  one  priority  area.  (See  Item  11) 

Item  1.  For  the  purposes  of  this 
announcement,  all  projects  are 
considered  Applications;  there  are  no 
Pre-A  pplications. 

Item  2.  Date  Submitted  and  Applicant 
Identifier — ^Date  application  is 
submitted  to  ACF  and  applicant’s  own 
internal  control  number,  if  applicable. 
Item  3.  Date  Received  by  State — ^N/A 
Item  4.  Date  Received  by  Federal 
Agency — Leave  blank. 

Items  5  and  6.  The  legal  name  of  the 
applicant  must  match  that  listed  as 
corresponding  to  the  Employer 
Identification  Number.  Where  the 
applicant  is  a  previous  Department  of 
Health  and  Human  Services  grantee, 
enter  the  Central  Registry  System 
Employee  Identification  Number  (CRS/ 
EIN)  and  the  Payment  Identifying 
Number,  if  one  has  been  assigned,  in  the 
Block  entitled  Federal  Identifier  located 
at  the  top  right  hand  comer  of  the  form. 

Item  7.  If  the  applicant  is  a  non-profit 
corporation,  enter  N  in  the  box  and 
specify  non-profit  corporation  in  the 
space  marked  Ckber.  Proof  of  non-profit 
status,  such  as  IRS  certification,  Articles 
of  Incorporation,  or  By-laws,  must  be  ^ 
included  as  an  appendix  to  the  project 
narrative. 

Item  6.  Type  of  Application — Please 
indicate  the  type  of  application. 

Item  9.  Enter  DHHS-ACF/OCS. 

Item  10.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  the 
CXX  program  covered  under  this 
announcement  is  93.571.  The  title  is 
Community  Services  Block  Grant 
Discretionary  Awards — Community 
Food  and  Nutrition  Program. 

Item  1 1.  In  addition  to  a  brief 
descriptive  title  of  the  project,  indicate 
the  priority  area  for  which  funds  are 
being  requested.  Use  the  following  letter 
designations: 

FN — C.eneral  Projects 
SA — Projects  where  Migrant  and 
Seasonal  Farmworker  organizations 
and  Indian  Tribes  or  Indian 
organizations  are  applying 
specifically  for  set-aside  hinds 
described  in  Part  B. 


NP — Grants  to  organizations  with 
nationwide  programs 
Item  12.  Areas  Affected  by  Project — 
List  only  the  largest  unit  or  units 
affected,  such  as  State,  county  or  city. 

Item  13.  Proposed  Project — ^The 
ending  date  should  be  calculated  based 
on  a  12-month  project  period. 

Item  14.  Congressional  District  of 
Applicant/Project — Enter  the  number  of 
the  Congressional  District  where  the 
applicant’s  principal  office  is  located 
and  the  number  of  the  Congressional 
district{s)  where  the  project  will  be 
located. 

Item  15a.  For  purposes  of  this 
Announcement,  this  amount  should 
reflect  the  amount  requested  for  the 
entire  project  period. 

Item  15b-e.  These  items  should  reflect 
both  cash  and  third-party  in-kind 
contributions  for  the  total  project 
period. 

Item  15f.  N/A. 

Item  15g.  Enter  the  sum  of  Items  15a- 
15e. 

2.  SF-424A — “Budget  InfiMioatioo-Non- 
Construction  Programs" 

See  Instructions  accompanying  this 
page  as  well  as  the  instructions  set  forth 
below: 

In  completing  these  sections,  the 
Federal  Funds  budget  entries  will  relate 
to  the  requested  CXS  Community  Food 
and  Nutrition  Program  funds  only,  and 
Non-Federal  will  include  mobilized 
funds  from  all  other  sources — 
applicants.  State,  and  other.  Federal 
funds  other  than  those  requested  from 
the  Community  Food  and  Nutrition 
Program  should  be  included  in  Non- 
Federal  entries. 

Sections  A  and  D  of  SF— 424A  must 
contain  entries  for  both  Federal  (OCS) 
and  non-Federal  (mobilized  funds). 

Section  A — Budget  Summary 

Line  1-4 
Col.  (a): 

Line  1 — Enter  CX^  Community  Food 
and  Nutrition  Program; 

Col.  (b): 

Line  1 — Enter  93.571. 

Col.  (c)  and  (d):  Not  Applicable 
Col.  (e)-(g): 

For  each  line  1—4,  enter  in  columns 
(e).  (f)  and  (g)  the  appropriate  amounts 
needed  to  support  the  project  for  the 
entire  project  period. 

Line  5 — Enter  the  figures  from  Line  1 
for  all  columns  completed,  (e),  (f).  and 
(g)- 

Section  B — Budget  Categories 

This  section  should  contain  entries 
for  OCS  funds  only.  For  all  projects,  the 
first  budget  period  of  12  months  will  be 
entered  in  Oolumn  #1. 
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Allocability  of  costs  is  governed  by 
applicable  cost  principles  set  forth  in  45 
CFR  parts  74  and  92. 

Budget  estimates  for  national 
administrative  costs  must  be  supported 
by  adequate  detail  for  the  grants  officer 
to  perform  a  cost  analysis  and  review. 
Adequately  detailed  calculations  for 
each  budget  object  class  are  those  which 
reflect  estimation  methods,  quantities, 
unit  costs,  salaries,  and  other  similar 
quantitative  detail  sufficient  for  the 
calculation  to  be  duplicated.  For  any 
additional  object  class  categories 
included  under  the  object  class  other 
identify  the  additional  object  class(es) 
and  provide  supporting  calculations. 

Supporting  narratives  and 
justifications  are  required  for  each 
budget  category,  with  emphasis  on 
unique/special  initiatives  large  dollar 
amounts;  local,  regional,  or  other  travels 
new  positions;  major  equipment 
purchases  and  training  programs. 

A  detailed  itemized  budget  with  a 
separate  budget  justification  for  each 
major  item  should  be  included  as 
indicated  below: 

Line  6a — Personnel:  Enter  the  total 
costs  of  salaries  and  wages. 

Justification 

Identify  the  project  director.  Specify 
by  title  or  name  the  percentage  of  time 
allocated  to  the  project,  the  individual 
annual  salaries  and  the  cost  to  the 
project  (both  Federal  and  non-Federal) 
of  the  organization’s  staff  who  will  be 
working  on  the  project. 

Line  6b— Fringe  Benefits;  Enter  the 
total  costs  of  fringe  benefits  unless 
treated  as  part  of  an  approved  indirect 
cost  rate  which  is  entered  on  line  6j. 

Justification 

¥ 

Enter  the  total  costs  of  fringe  benefits, 
unless  treated  as  part  of  an  approved 
indirect  cost  rate. 

Line  6c — Travel:  Enter  total  cost  of  all 
travel  by  employees  of  the  project.  Do 
not  enter  costs  for  consultant’s  travel. 

Justification 

Include  the  name(s)  of  traveler(s), 
total  number  of  trips,  destinations, 
length  of  stay,  mileage  rate, 
transportation  costs  and  subsistence 
allowances. 

Line  6d — Equipment:  Enter  the  total 
costs  of  all  non-expendable  personal 
property  to  be  acquired  by  the  project. 
Non-expendable  personal  property”,  for 
purposes  of  governmental  entities, 
means  tangible  personal  property 
having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  $5,000  or 
more  per  unit. 


Justification 

Equipment  to  be  purchased  with 
Federal  funds  must  be  required  to 
conduct  the  project,  and  the  applicant 
organization  or  its  subgrantees  must  not 
already  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project. 

Line  6e — Supplies:  Enter  the  total 
costs  of  all  tangible  personal  property 
(surplus)  other  than  that  included  on 
line  6d. 

Line  6f — Contractual.  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  (2) 
contracts  with  secondary  recipient 
organizations  including  delegate 
agencies  and  specific  project(s)  or 
businesses  to  be  financed  by  the 
applicant. 

Justification 

Attach  a  list  of  contractors,  indicating 
the  names  of  the  organizations,  the 
purposes  of  the  contracts,  the  estimated 
dollar  ammmts,  and  selection  process  of 
the  awards  as  part  of  the  budget 
justification.  Also  provide  back-up 
documentation  identifying  the  name  of 
contractor,  purpose  of  contract,  and 
major  cost  elements. 

Note:  Whenever  the  applicant/grantee 
intends  to  delegate  part  of  the  program  to 
another  agency,  the  applicant/grantee  must 
submit  Sections  A  and  B  of  this  Form  SF- 
424A,  completed  for  each  delegate  agency  by 
agency  title,  along  with  the  required 
supporting  information  referenced  in  the 
applicable  instructions. 

The  total  costs  of  all  such  agencies 
will  be  part  of  the  amount  shown  on 
Line  6f.  Provide  draft  Request  for 
Proposal  in  accordance  with  45  CFR 
part  74,  appendix  H.  Free  and  open 
competition  is  encouraged  for  any 
procurement  activities  planned  using 
ACF  grant  funds.  Applicants  who 
anticipate  evaluation  procurements  that 
will  exceed  $25,000  and  are  requesting 
an  award  without  competition  should 
call  (202)  401-9234  for  clarification  on 
the  process. 

Line  6g — Construction:  Not 
applicable. 

Line  6h — Other.  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include,  but  are  not 
limited  to,  insurance,  food,  medical  and 
dental  costs  (noncontractual),  fees  and 
travel  paid  directly  to  individual 
consultants,  local  transportation  (all 
travel  which  does  not  require  per  diem 
is  considered  local  travel),  space  and 
equipment  rentals,  printing  and 
publication,  computer  use  training  costs 
including  tuition  and  stipends,  training 


service  costs  including  wage  payments 
to  individuals  and  supportive  service 
payments,  and  staff  development  costs. 

Line  6j — Indirect  Charges:  Enter  the 
total  amount  of  indirect  costs.  This  line 
should  be  used  only  when  the  applicant 
currently  has  an  indirect  cost  rate 
approved  by  the  Department  of  Health 
and  Human  Services  or  other  Federal 
agencies. 

If  the  applicant  organization  is  in  the 
process  of  initially  developing  or 
renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  pertinent  DHHS  Guide  for 
Establishing  Indirect  Cost  Rates,  and 
submit  it  to  the  appropriate  DHHS 
Regional  Office.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  cannot  be  also  budgeted  or  charged 
as  direct  costs  to  the  grant.  Indirect  costs 
consistent  with  approved  Indirect  Cost 
Rate  Agreements  are  allowable. 

Line  6k — Totals.  Enter  the  total 
amounts  of  Lines  6i  and  6j. 

Line  7 — Program  Income:  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Separately  show  expected 
program  income  generated  from  OCS 
support  and  income  generated  from 
other  mobilized  funds.  Do  not  add  or 
subtract  this  amount  from  the  budget 
total.  Show  the  nature  and  source  of 
income  in  the  program  narrative 
statement. 

Justification 

Describe  the  nature,  source  and 
anticipated  use  of  program  income  in 
the  Program  Narrative  Statement. 

Section  C — Non-Federal  Resources 

This  section  is  to  record  the  amounts 
of  Non-Federal  resources  that  will  be 
used  to  support  the  project.  Non-Federal 
resources  mean  other  than  (XIS  funds 
for  which  the  applicant  has  received  a 
commitment.  Provide  a  brief 
explanation,  on  a  separate  sheet, 
showing  the  type  of  contribution, 
broken  out  by  Object  Gass  Category, 

(See  Section  B.6)  and  whether  it  is  cash 
or  third-party  in-kind.  The  firm 
commitment  of  these  required  funds 
must  be  documented  and  submitted 
with  the  application  in  order  to  be  given 
credit  in  the  criterion. 

Except  in  unusual  situations,  this 
documentation  must  be  in  the  form  of 
letters  of  commitment  or  letters  of  intent 
from  the  organization(s)/individuals 
from  which  funds  will  be  received. 
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Line  6— Grant  Program 

Col.  (a);  Enter  tbe  project  title. 

Col.  (bj:  Enter  the  amount  of  cash  or 
donations  to  be  made  by  the  applicant. 
Col.  (c):  Enter  the  State  contiioution. 
Col.  {d):  Enter  the  amotmt  of  ca^  and 
third  party  in-kind  contributions  to  be 
made  from  all  other  sources. 

Col.  (ej:  Enter  the  total  of  columns  (bj. 
(c),  and  (d). 

Lines  9, 10,  and  11  should  be  left 
blank. 

Line  12— Carry  the  total  of  each 
column  of  Line  6,  (b)  through  (ej.  The 
amount  in  Column  (e)  should  be  equal 
to  the  amocmt  on  Section  A.  Line  5. 
Column  (f). 

Justification 

Describe  third  party  in-kind 
contributions,  if  included. 

Section  D — Forecasted  Cash  Needs 

Line  13 — Federal;  Enter  the  amount  of 
Federal  (OCS)  cash  needed  for  this 
grant,  by  quarter,  during  the  12  month 
budget  j>eriod. 

Line  14 — ^Non-Federal:  Enter  the 
amount  of  cash  from  all  other  sources 
needed  by  quarter  during  the  first  year. 
Line  15 — Totals;  Enter  the  total  of 
Lines  13  and  14. 

SectiMi  F— Other  Budget  Information 

Line  21 — Direct  Drarges;  Include 
narrative  justification  required  under 
Section  B  for  each  object  class  category 
for  the  total  project  period. 

Line  22 — bulirect  Charges:  Enter  the 
type  of  HHS  or  other  Federal  agency 
approved  indirect  cost  rate  (provisional, 
pr^etermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  base  to 
which  the  rate  is  applied  and  the  total 
indirect  expense.  Also,  enter  the  date 
the  rate  was  approved,  where 
applicable.  Attach  a  copy  of  tbe 
approved  rate  agreement. 

Line  23 — Provide  any  other 
cxplanatims  end  continuation  sheets 
required  or  deemed  necessary  to  justify 
or  explain  the  budget  information. 

3.  SF-424B  “Assurances  Non- 
Construction" 

All  applicants  must  sign  and  return 
the  “Assurances"  with  the  application. 

4.  Project  Narrative 

Each  narrative  should  include  tbe 
following  majOT  Sections: 

a.  Analysis  of  Need 

b.  Project  Design  (Work  Programs) 

c.  Organizational  Experience  in  Program 
Areas 

d.  Management  History 

e.  Stafftng  and  Resources 

f.  Staff  Responsibilities 


The  project  narrative  must  address  the 
specific  puiposes  mentioned  in  Part  A 
of  this  Program  Announcement.  The 
narrative  should  provide  infonnation  on 
how  the  application  meets  the 
evaluation  criteria  in  part  D  of  this 
Program  Announcement. 

Part  F — Application  Procedures 

1.  Availability  of  Forms 

Applications  for  awards  under  this 
OCS  program  must  be  submitted  on 
Standard  Forms  (SF)  424,  42 4A,  and 
424B.  Part  E  and  attachment  B  to  this 
Program  Announoexnent  contain  all  the 
instructions  and  forms  required  for 
submittal  of  applications.  The  forms 
may  be  reproduced  for  use  in  sulmiitting 
applicaticms.  Copies  of  the  Federal 
Register  issue  containing  this 
Announcement  are  av^aiiable  at  most 
local  libraries  and  Congressional  District 
Offices  for  reproduction.  If  copies  are 
not  available  at  these  sources  they  may 
be  obtained  by  writing  or  telephoning 
the  office  list^  in  the  section  entitled 
FOR  FURTHER  INFORMATtON  at  the 
begiiming  of  this  Announcement. 

2,  Application  Submission 

The  closing  date  for  submission  of 
applications  is  June  6. 1994. 

a.  Deadlines.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(1)  Received  on  or  before  the  deadline 
date  at  the  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  3T0  LTnfant 
Promenade,  SW.,  6th  Floor, 

Washington,  DC  20447,  or 

(2)  Sent  on  or  befrae  the  deadline  date 
and  received  by  the  granting  agency  in 
time  for  them  to  be  oonsidmW  during 
the  competitive  review  and  evaluation 
process  under  Chapter  1-62  of  the 
Health  end  Human  Services  Grants 
Administration  Manual.  (Applicants  are 
cautKmed  to  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  are  not  acceptable  as 
proof  of  timely  mailing.) 

b.  Applications  submitted  by  other 
means.  Applicatimis  which  are  not 
submitted  in  accordance  with  the  above 
criteria  shall  be  considered  as  meeting 
the  deadline  only  if  they  are  i^ysically 
received  before  the  close  of  business  on 
or  before  the  deadline  dale.  Hand 
delivered  applications  will  be  accepted 
at  the  Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families,  Division  of  Discretionaiy 
Grants.  901 D  Street,  SW.,  6th  Fk>or, 
Washington.  DC  during  t^  normal 


working  hours  of  8:30  a.m.  to  5  p.m., 
Monday  through  Friday. 

c.  Late  Applications.  Applications 
which  do  not  meet  one  of  these  criteria 
are  considered  late  applications.  The 
ACF  Division  of  Discretionary  Grants 
will  notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
this  competition. 

d.  Extension  of  Deadline.  The  ACF 
Office  of  Community  Services  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.  or  when  there  is  a 
disruption  of  the  mails.  However,  if  the 
granting  agency  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant 

Applications  once  submitted  are 
considered  final  and  no  additional 
materials  will  be  accepted  . 

One  signed  original  application  and 
four  copies  should  be  submitted. 

Note:  Applicants  should  note  that  the  U.S. 
Postal  Service  does  not  unifcvmly  provide  a 
dated  postmark.  Before  relying  on  this 
method,  applicants  should  check  with  their 
local  post  office.  In  some  instances  packages 
presented  for  mailing  after  e  pre-delermined 
time  are  postmariced  with  the  next  day's  date. 
In  other  cases,  postmarks  are  not  routinely 
placed  on  packages.  Applicants  are  cautioned 
to  verify  that  there  is  a  date  on  the  pack^e, 
and  that  it  list  the  conect  date  of  mailing, 
before  accepting  a  receipt 

Applications  whitdi  have  a  postmark 
later  than  the  closing  date,  or  which  are 
hand-delivered  after  the  dosing  date, 
will  be  returned  to  the  sender  without 
consideration  in  the  competition. 

One  signed  original  application  and 
four  copies  is  required. 

3.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  45  CFR  Part  100. 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities.  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Connecticut,  Hawaii, 
Idaho,  Kansas,  Louisiana,  Minnesota. 
Montana,  Nebraska,  Oklahoma,  Oregon, 
Pennsylvania.  Virginia,  Washington, 
American  Samoa  and  Palau  have  elected 
to  partidpate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contact  (SPOCs).  Applicants 
from  these  seventeen  jurisdictions  need 
take  no  action  regarding  E.0. 12372. 
Applicants  for  projects  to  be 
administered  by  Federally-recognized 
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Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.0. 12372.  Applicants 
must  submit  any  required  material  to 
the  SPCX^s  as  soon  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a. 

Under  45  CFR  100.8(a)  (2),  a  SPOC 
has  60  days  from  the  application 
deadline  date  to  comment  on  proposed 
new  or  comjjeting  continuation  awards. 
Applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  SPOCs  are 
encouraged  to  eliminate  the  submission 
of  routine  endorsements  as  official 
recommendations.  Additionally,  SPOCs 
are  requested  to  clearly  differentiate 
between  mere  advisory  comments  and 
those  official  State  process 
recommendations  which  may  trigger  the 
“accommodate  or  explain”  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services  Administration  for 
Children  and  Families  Division  of 
Discretionary  Grants,  6th  Floor  370 
L’Enfant  Promenade,  SW.  Washington, 
DC  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Attachment  E  of  this  Announcement. 

4.  Application  Consideration 

Applications  which  meet  the 
screening  requirements  in  Section  5 
below  will  be  reviewed  competitively. 
Such  applications  will  be  referred  to 
reviewers  for  a  numerical  score  and 
explanatory  comments  based  solely  on 
responsiveness  to  program  guidelines 
and  evaluation  criteria  published  in  this 
Announcement.  Applications  will  be 
reviewed  by  persons  outside  of  the  CX3S 
unit  which  would  be  directly 
responsible  for  programmatic 
management  of  the  grant.  The  results  of 
these  reviews  will  assist  the  Director 
and  OCS  program  staff  in  considering 
competing  applications.  Reviewers* 
scores  will  weigh  heavily  in  funding 
decisions  but  will  not  be  the  only 
factors  considered.  Applications  will 
generally  be  consider^  in  order  of  the 
average  scores  assigned  by  reviewers. 
However,  highly  ranked  applications  are 
not  guaranteed  funding  since  the 
Director  may  also  consider  other  factors 
deemed  relevant  including,  but  not 
limited  to,  the  timely  and  proper 
completion  of  projects  funded  with  OCS 
funds  granted  in  the  last  five  (5)  years: 


Comments  of  reviewers  and  government 
ofilcials;  stafi  evaluation  and  input; 
geographic  distribution;  previous 
program  performance  of  applicants; 
compliance  with  grant  terms  under 
previous  DHHS  grants;  audit  reports: 
investigative  reports;  and  applicant’s 
progress  in  resolving  any  final  audit 
disallowances  on  OCS  or  other  Federal 
agency  grants.  OCS  reserves  the  right  to 
discuss  applications  with  other  Federal 
or  non-F^eral  funding  sources  to 
ascertain  the  applicant’s  performance 
record. 

5.  Criteria  for  Screening  Applications 

a.  Initial  Screening 

All  applications  that  meet  the 
published  deadline  for  submission  will 
be  screened  to  determine  completeness 
and  conformity  to  the  requirements  of 
this  Announcement.  Only  those 
applications  meeting  the  following 
requirements  will  be  reviewed  and 
evaluated  competitively.  Others  will  be 
returned  to  the  applicants  with  a 
notation  that  they  were  unacceptable. 

(1)  The  application  must  contain  a 
completed  and  signed  Standard  Form 
SF-424. 

(2)  The  SF-424  must  be  signed  by  an 
official  of  the  organization  applying  for 
the  grant  who  has  authority  to  obligate 
the  organization  legally. 

b.  Pre-rating  Review 

Applications  which  pass  the  initial 

screening  will  be  forwarded  to 
reviewers  for  analytical  comment  and 
scoring  based  on  the  criteria  detailed  in 
the  Section  below  and  the  specific 
requirements  contained  in  Part  A  of  this 
Announcement.  Prior  to  the 
programmatic  review,  these  reviewers 
and/or  OCS  staff  will  verify  that  the 
applications  comply  with  this  program 
announcement  in  the  following  areas: 

(1)  Eligibility:  Applicant  meets  the 
eligibility  requirements  found  in  Part  B. 

[2)  Number  of  Projects:  The 

.  application  contains  only  one  project. 

13)  Target  Populations:  The 
application  clearly  targets  the  specific 
outcomes  and  benefits  of  the  project  to 
low-income  participants  and 
beneficiaries  as  defined  in  the  DHHS 
Poverty  Income  Guidelines  (Attachment 
A). 

(4)  Grant  Amount:  The  amount  of 
funds  requested  does  not  exceed 
$50,000  (except  for  nationwide 
programs). 

(5)  Program  Focus:  The  application 
addresses  the  purposes  described  in  Part 
A  of  this  Announcement. 

c.  Evaluation  Criteria 

Applications  which  pass  the  initial 

screening  and  pre-rating  review  will  be 


assessed  and  scored  by  reviewers.  Each 
reviewer  will  give  a  numerical  score  for 
each  application  reviewed.  These 
numerical  scores  will  be  supported  by 
explanatory  statements  on  a  formal 
rating  form  describing  major  strengths 
and  major  weaknesses  under  each 
applicable  criterion  published  in  this 
Announcement. 

Part  G — Contents  of  Application  and 
Receipt  Process 

(Approved  by  the  OMB  under  Control 
Number  0970-0062) 

1.  Contents  of  Application 

Each  application  submission  must 
include: 

A  signed  original  and  four  additional 
copies  of  the  application. 

Each  copy  ot  the  application  must 
contain  in  the  order  listed  each  of  the 
following: 

a.  Table  of  Contents  with  page 
numbers  noted  for  each  major  section 
and  subsection  of  the  proposal  and  each 
section  of  the  appendices.  Each  page  in 
the  application,  including  those  in  all 
appendices,  must  be  numbered 
consecutively. 

b.  Standard  Form  424.  Application  for 
Federal  Assistance.  The  SF— 424  should 
be  completed  in  accordance  with 
instructions  provided  with  the  form,  as 
well  as  OCS  specific  instructions  set 
forth  in  Part  E  of  this  Announcement. 
The  SF-424  must  contain  an  original 
signature  of  the  certifying  representative 
of  the  applicant  organization. 

Applicants  must  also  be  aware  that 
the  applicant’s  legal  name  as  required  in 
SF-424  (Item  5)  must  match  that  listed 
as  corresponding  to  the  Employer 
Identification  Number  (Item  6). 

c.  Standard  Form  424A,  Budget 
Information.  Pages  1  and  2  should  be 
completed. 

d.  Standard  Form  424B,  Assurances — 
Non-Construction  Proems.  This  form 
must  be  signed  and  submitted  with  the 
Application. 

e.  Restriction  on  Lobbying  Activities — 
Fill  out,  sign  and  date  form  found  at 
Attachment  F.  Certification  for 
Contracts,  Grants,  Loans,  and 
Cooperative  Agreements. 

f.  Disclosure  of  Lobbying  Activities — 
SF-ILL:  Fill  out,  sign  and  date  form 
found  at  Attachment  F,  (required  only  if 
lobbying  has  actually  taken  place  or  is 
expected  to  take  place  in  trying  to 
obtain  the  grant  for  which  the  applicant 
is  applying.) 

g.  Project  Narrative — (See  Part  E, 
Se^on  3.) 

h.  By  signing  and  submitting  this 
application,  the  applicant  is  certifying 
that  it  will  comply  with  the  Federal 
requirements  concerning  debarment  and 
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drug-free  regulations  set  forth  in 
Attachments  C  and  D. 

The  total  number  of  pages  for  the 
narrative  portion  of  the  application 
package  must  not  exceed  30  pages  in 
their  entirety.  Applications  must  be 
uniform  in  composition  since  OCS  may 
find  it  necessary  to  duplicate  them  for 
review  purposes.  Therefore, 
applications  must  be  submitted  on 
8V2XII  inch  paper  only.  They  must  not 
include  colored,  oversized  or  folded 
materials,  organizational  brochures,  or 
other  promotional  materials,  slides, 
nims,  clips,  etc.,  in  the  proposal.  Such 
materials  will  be  discarded  if  included. 

Applications  should  be  two-holed 
punched  at  the  top  center  and  fastened 
separately  with  a  compressor  slide 
paper  fastener,  such  as  an  ACCO  clip,  or 
a  binder  clip. 

While  applications  must  be 
comprehensive,  OCS  encourages 
conciseness  and  brevity  in  the 
presentation  of  materials  and  cautions 
the  applicant  to  avoid  unnecessary 
duplication  of  information. 

2.  Acknowledgment  of  Receipt 

An  acknowledgment  postcard  will  be 
mailed  to  all  applicants  with  an 
identihcation  number  which  will  be 
noted  on  the  acknowledgment.  This 
number  must  be  referred  to  in  all 
subsequent  communications  with  OCS 
concerning  the  application.  If  an 
acknowledgment  is  not  received  within 
three  weeks  after  tfie  deadline  date, 
applicants  must  notify  ACF  by 
telephone  (202)  401-9234.  Applicant 
should  also  submit  a  mailing  label  for 
the  acknowledgment  c.ard. 


Part  H — Post  Award  Information  and 
Reporting  Requirements 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  down  project  funds  will  be  made 
in  writing.  The  official  award  document 
is  the  Financial  Assistance  Award 
which  provides  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  budget  period  for  which  support  is 
provided,  and  tlie  terms  and  conditions 
of  the  award. 

In  addition  to  the  General  Conditions 
and  Special  Conditions  (where  the  latter 
are  warranted)  which  will  be  applicable 
to  grants,  grantees  will  be  subject  to  the 
provisions  of  45  CFR  parts  74  (non¬ 
governmental)  and  92  (governmental) 
along  with  0MB  Circulars  122  and  87. 

Grantees  will  be  required  to  submit 
semi-annual  progress  and  financial 
reports  (SF-269)  as  well  as  a  final 
progress  and  financial  report. 

Grantees  are  subject  to  the  audit 
requirements  in  45  CFR  Parts  74  and  92. 

Section  319  of  Public  Law  101-121, 
signed  into  law  on  October  23, 1989, 
imposes  [new]  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  when 
applicant  has  engaged  in  lobbying 
activities  or  is  expected  to  lol^y  in 
trying  to  obtain  the  grant.  It  provides 
limited  exemptions  for  Indian  tribes  and 
tribal  organizations.  Current  and 
prospective  recipients  (and  their  subtier 
contractors  and/or  grantees)  are 
prohibited  from  using  appropriated 
funds  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 


award  of  a  contract,  grant,  cooperative 
agreement  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000  (or 
$150,000  for  loans)  the  law  requires 
recipients  and  their  subtier  contractors 
and/or  subgrantees  (1)  to  certify  that 
they  have  neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists,  (2)  to  submit  a  declaration 
setting  forth  whether  payments  to 
lobbyists  have  been  or  will  be  made  out 
of  non-appropriated  funds  and,  if  so,  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with  such 
lobbyists  whom  recipients  or  their 
subtier  contractors  or  subgrantees  will 
pay  with  the  nonappropriated  funds  and 
(3)  to  file  quarterly  up-dates  about  the 
use  of  lobbyists  if  any  event  occurs  that 
materially  affects  the  accuracy  of  the 
information  submitted  by  way  of 
declaration  and  certification.  The  law 
establishes  civil  penalties  for 
noncompliance  and  is  effective  with 
respect  to  contracts,  grants,  cooperative 
agreements  and  loans  entered  into  or 
made  on  or  after  December  23, 1989.  See 
Attachment  F  for  certification  and 
disclosure  forms  to  be  submitted  with 
the  applications  for  this  program. 

Attachment  G  indicates  the 
regulations  which  apply  to  all 
applicants/grantees  under  the 
Discretionary  Grants  Program. 

Dated  March  22, 1994. 

Donald  Sykes, 

Director,  Office  of  Community  Services 

BILUNQ  CODE  4184-01-P 


Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Notices 


16227 


ATTACEXEMT  A-1994  POVERTY  INCOME  GUIDELINES 

POS  ALL  STATES  EXCEPT  ALASKA  AND  HAWAII) 
AND  TEE  DISTRICT  OF  COLUMBIA 


SIZE  OF  FAMILY  UNIT  POVERTY 

GUIDELINE 

1  .  $7,3«0 

2  .  9,840 

3  .  12,320 

4  .  14,800 

5  .  17,280 

6  .  19,760 

7  .  22,240 

8  . 24,720 


For  family  units  with  more  than  8 
maabars,  add  $2,480  for  each  additional  member. 

POVERTY  INCOME  GUIDELINES  FOR 
ALASKA 


SIZE  OF  FAMILY  UNIT  POVERTY 

GUIDELINE 

1 .  $9,200 

2..... .  12,300 

3  .  15,400 

4  .  18,500 

5  .  21,600 

6  .  24,700 

7  .  27,800 

8  .  30,900 


For  family  units  with  more  than  8 
members,  add  $3,100  for  each  additional 
member. 


POVERTY  INCOME  GUIDELINES  FOR 
HAWAII 


SIZE  OF  FAMILY  UNIT  POVERTY 

GUIDELINE 

1  .  $8,470 

2  .  11,320 

3  .  14,170 

4  . . .  17,020 

5  .  19,870 

6  .  22,720 

7  .  25,570 

8  . . .  28,420 


For  family  units  with  more  than  8 
members,  add  $2,850  for  each  additional 
mezaber.  (The  same  increment  applies  to 
smaller  family  sises  also,  as  can  be  seen 
in  the  figures  above.) 
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Attachment  B 

APPLICATION  FOR 
FEDERAL  ASSISTANCE 


a.  pan  SUMMTTIO 


Apphcanl  Moniilior 


I.  TYPE  OP  aUBMISBIOM 

Applicttion 

Q  Construction 

Q  NonConstruction 

A  DATE  MCUVED  IV  STATE 

Stalo  ApDAcation  Uanlifior 

□  NorvOonstruction 

A  DATE  MSCUVEO  BV  PCOIlUL  AOIHCY 

Podwal  Idontifior 

t.  APPUCANT  INFOPIlAATK>N  | 

Lagal  Nama. 


Addrasi  (grt*  e/iy.  counry.  turn,  ma  vp  cotfaji' 


Organusiional  Unil 


Nama  and  talapnona  numOar  ol  tha  paraon  (o  ba  eontactad  on  manan  mvohnng 
dua  appication  (givp  a/aa  coda) 


A  ntaurm  lorNTmcAnoN  miMan  (RNc 


m- 


A  TYPE  OP  APPLXATIOia 

Q  Naw  Q  Conbnuaaon  0  Ran  awn 

E  fWnawn.  aniat  aocrobnata  MRarla)  Pi  badaa): 

□ 

□ 

A  Picraaaa  Award 

e  Oarraaw  Award 

C  Poaaaa  Airabon 

0  rtacraaaa  Dtaatan 

Odiai  ttppcitit 

7.  lyPt  0^  APPUCAMT:  app^oprrpip  m  tOM^  || 

A  Siata 

H  Pidspandant  School  Oiat 

B.  Counfy 

1.  SUM  Controdad  Piatitution  ol  Highor  LaamPig 

C.  MipMODal 

J.  Pnvata  LPwararty 

0.  Townabip 

K.  Pidian  Tnba 

e  Pitarstata 

L  Pidividual 

P  Pilannunieipal 

M  Prohl  OrganiAtuon 

O  SpacMl  Diatnct 

N.  Othar  (Soacifv) 

A  NAMIOaaiDCMU.  aOIMCr 


•mtE 


lA  MHAA  AAFICm  Bf  PAOJKT  feippt.  coundOA  i 


lA  aaoaosco  aaoJtCT: 


14.  CONOPESSKINAL  OtSTlMCTS  OP 

A  AopPeanr 

b.  Rroiaci 

A  Omar 


I.  Pragram  meoma 


g  TO! AL 


lAsamjCATiONtuAjecTToatvitwAvsTATiixicuTivioAOfAmn  anocAsn 
A  YES  PREAPPUCATION/APPIJCATION  WAS  UAOE  AVAILABLE  TO  THE 
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Instructions  for  the  SF  424 
This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant’s  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant’s 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 

,  Service. 


7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— "New”  means  a  new  assistance  award. 

— “Continuation”  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— “Revision”  means  any  change  in  the 
Federal  Government’s  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties). 

1 3.  Self-explanatory. 

14.  List  the  applicant’s  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 


15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body’s  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant’s  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be.  submitted  as  part  of  the 
application.) 
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Instructions  for  the  SF-424A 
General  bistructions 
This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  "may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 
'For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (cj  through  (g) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (0,  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unboligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  Columns  (e)  and  (f)  the  amounts  of  funds 


needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  would  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 

(d) .  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the  . 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 

(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5— Show  the  totals  for  all  columns 
used. 

Section  B  Bodget  Categories 
In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6} — Show  the  amount  of  indirect  cost. 
Line  6k — ^Enter  the  total  of  amounts  on 
Lines  6i  and  6).  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  Column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C  Non-Federal-Resources 
Lines  3-1 1 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — ^Enter  the  program  titles 
identical  to  Column  (a),  Action  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)— Enter  the  amount  of  the 
State’s  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — ^Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 


should  be  equal  to  the  amount  on  line  5, 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 
Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — ^Enter  the  amount  of  cash  firom  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Liite  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 
Lines  16-1^— Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  whidi  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years.)  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplenwnts)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — ^Enter  the  total  for  each  of  the 
Columns  (b)-{e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 
Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
costs  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Ck)mptroller  General  at  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  bo<dis,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
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accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§  4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM’s  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §  3601  et  seq.),  as  amended,  relating  to 
non-discrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 


statutes(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  Is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  fund^  in  whole  or  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C 
§§  276a  to  276a-7),  the  Copland  Act  (40 
U.S.C  §  276c  and  18  U.S.C  §§  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  Institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
freilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 


of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.C  §7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  (P.L  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (P.L  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq.). 

14.  Will  comply  with  P.L  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  laboratory 
Animal  Welfare  Act  of  1966  (P.L  89-544,  as 
amended,  7  U.S.C  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  §§  4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures, 

17.  Will  cause  to  be  performed  the  required 
frnancial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Simature  of  Authorized  Certifying 

Onicial  - 

Title  - 

Applicant  Organization  - 

Date  submittM  - 
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Attachment  C 


U.S.  Department  of  Health  and  Human  Services _ 

Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals _ 


By  signing  and/or  submitting  this  application  or  grant  agreement,  the  grantee  is  providing  the  certification 
set  out  below. 

This  certincatlon  is  required  by  regulations  implementing  the  Drug-Free  Workplace  Act  of  1988, 45  CFR  Part  76.  Suhpan 
F.  The  regulations,  publi^ed  in  the  May  25, 1990  Federal  Register,  require  certiTication  by  grantees  that  they  will  mawuain 
a  drug-free  workplace.  The  certification  set  out  below  is  a  material  representation  of  fact  upon  which  reliance  wiU  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  that 
the  grantee  knowingly  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Act,  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  aaion  authorized  under  the 
Drug-Free  Workplace  Act.  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  govemmentwide  suspension  or  debarment. 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  Gle  in  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee’s 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  m  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  piqrformance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  ^e  Nonprocurement  Suspeiuion  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees’  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules: 

‘Controlled  substance*  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

'Conviction*  means  a  fmding  of  guilt  (mcluding  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

'Criminal  drug  statute*  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufaaure,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

'Employee*  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
All  'direa  charge*  employees;  (ii)  all  *indirea  charge”  employees  unless  their  impaa  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee’s  payroll.  This  definition  docs  not  include  workers  not  on  the  payroll  of 
the  grantee  (e.g,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  mdependent  contractors  not  on 
the  grantee’s  payroll;  or  employees  of  subrecipients  or  subcontractors  in  covered  workplaces). 

The  grantee  certifies  that  it  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufaaure,  distribution,  dispensing  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee’s  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  'Hie  grantee’s  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviaion  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviaion; 

(e)  Notifying  the  agency  in  writing  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employ  or  otherwise  receiving  aaual  notice  of  such  conviaion.  Employers  of  conviaed  employees  must  provide  notice, 
including  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  aaivity  the  conviaed  employee  was  working 
imless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  number(s)  of  each  affeaed  grant; 
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(f)  Takiag  one  of  the  following  actions,  within  30  calendar  days  of  receiving  notice  under  subparagraph  (dK2),  with 
respect  to  any  employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or,  (2)  Requiring  such  employee  to  participate  satisfactorily 
in  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate  agency, 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through  implementation  of  paragraphs  (a), 
(b).(c).(d).  (c)and  (0. 

pte  grantee  may  insert  in  the  apace  provided  below  the  site(s)  for  the  performance  of  work  done  In 
'  connection  with  the  specific  grant  (use  attachments.  If  needed); 


Place  of  Performance  (Street  address.  City,  County,  State,  ZIP  Code) 


Check _ if  there  are  workplaces  on  file  that  are  not  identified  here. 


i  -  — —  — —  -  ^  ^ 

Sections  76.63(Xc)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  desigute  a  central  receipt  | 
I  ■  point  for  STATE-^^'1DE  AND  STATE  AGENCY-WIDE  certifications,  and  for  notification  of  criminal  drug  convictions,  i 
1  j  For  the  Department  of  Health  and  Human  Services,  the  central  receipt  point  is;  Division  of  Grants  Management  and  | 
!  j  Oversight,  Office  of  Management  and  Acquisition,  Department  of  He^th  and  Human  Services,  Room  517-D,  200  ! 
I  j  Independence  Avenue,  S.W',,  Washington,  D.C.  20201.  ^ 

jv _ J 


1 

i 
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Attachment  D — Certification  Regarding 
Debarment,  Suspension,  and  Other 
Responsibility  Matters — Primary  Covered 
Transactions 

By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CTR  Part 
76,  certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals; 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  Have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  piaragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  “Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction”  provided 
below  without  modification  in  ail  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Volimtary 
Exclusion — Lower  Tier  Covered 
Transactions 

(To  Be  Supplied  to  Lower  Tier  Participants) 
By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  ftem  participation  in 
this  transaction  by  any  federal  department  or 
agency. 


(b)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions”  without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Attachment  E — Executive  Order  12372 — 
State  Single  Points  of  Contact 

Arizona 

Mrs.  Janice  Dunn,  ATTN;  Arizona  State 
Qearinghouse,  3800  N.  Central  Avenue, 
14th  Floor,  Phoenix,  Arizona  85012, 
Telephone (602)  280-1315 

Arkansas 

Trade  L.  Copeland,  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration,  P.O.  Box  3278,  Little  Rock, 
Arkansas  72203,  Telephone  (501)  682- 
1074 

California 

Glenn  Stober,  Grants  Coordinator,  Office  of 
Planning  and  Research,  1400  Tenth  Street, 
Sacramento,  California  95814,  Telephone 
(916) 323-7480 

Colorado 

State  Single  Point  of  Contact,  State 
Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street,  room 
520,  Denver,  Colorado  80203,  Telephone 
(303)  866-2156 

Delaware 

Ms.  Francine  Booth,  State  Single  Point  of 
Contact,  Executive  Department,  Thomas 
Collins  Building,  Dover,  Delaware  19903, 
Telephone  (302)  736-3326 

District  of  Columbia 

Rodney  T.  Hallman,  State  Single  Point  of 
Contact,  Office  of  Grants  Management  and 
Development,  717  14th  Street,  NW.,  suite 
500,  Washington,  DC  20005,  Telephone 
(202) 727-6551 

Florida 

Florda  State  Qearinghouse, 
Intergovernmental  Affairs  Policy  Unit, 
Executive  Office  of  the  Governor,  Office  of 
Planning  and  Budgeting,  The  Capitol, 
Tallahassee,  Florida  32399-0001, 
Telephone (904)  448-8441 

Georgia 

Mr.  Charles  H.  Badger,  Administrator, 
Georgia  State  Qearinghouse,  254 
Washington  Street,  SW.,  Atlanta,  Georgia 
30334,  Telephone  (404)  656-3855 

Illinois 

Steve  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  107 
Stratton  Building,  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671 


Indiana  ' 

Jean  S.  Blackwell,  Budget  Director,  State 
Budget  Agency,  212  State  House, 
Indianapolis,  Indiana  46204,  Telephone 
(317) 232-5610 

Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa  Department  of 
Economic  Development,  200  ^st  Grand 
Avenue,  Des  Moines,  Iowa  50309, 

Telephone  (515)  281-3725 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601,  Telephone  (502)  564-2382 

Maine 

Ms.  Joyce  Benson,  State  Planning  Office, 

State  House  Station  No.  38,  Augusta, 

Maine  04333,  Telephone  (207)  289-3261 

Maryland 

Ms.  Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street, 
Baltimore,  Maryland  21201-2365, 
Telephone  (301) 225-4490 

Massachusetts 

Karen  Arone,  State  Qearinghouse,  Executive 
Office  of  Communities  and  Development, 
100  Cambridge  Street,  room  1803,  Boston, 
Massachusetts  02202,  Telephone  (617) 
727-7001 

Michigan 

Richard  S.  Pastula,  Director,  Michigan 
Department  of  Commerce,  Lansing, 
Michigan  48909,  Telephone  (517)  373- 
7356 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting,  301  West  Pearl  Street,  Jackson, 
Mississippi  39203,  Telephone  (601)  960- 
2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of  Administration, 
P.O.  Box  809,  room  430,  Truman  Building, 
Jefferson  Qty,  Missouri  65102,  Telephone 
(314) 751-4834 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Carson 
City,  Nevada  89710,  Telephone  (702)  687- 
4065,  Attention;  Ron  Sparks, 

Clearinghouse  Coordinator 

New  Hampshire 

Mr.  Jeffrey  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning,  Attn: 
Intergovernmental  Review,  Process/James 
E.  Bieber,  2’/2  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone  (603)  271- 
2155 

New  Jersey 

Gregory  W.  Adkins,  Acting  Director,  Division 
of  Community  Resources,  N.J.  Department 
of  Community  Affairs,  Trenton,  New  Jersey 
08625-0803,  Telephone  (609)  292-661 3 
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Please  direct  correspondence  and  questions 
to;  Andrew  J.  Jaskolka,  State  Review 
Process,  Division  of  Community  Resources, 
CN  814,  room  609,  Trenton,  New  Jersey 
08625-0803,  Telephone  (609)  292-9025 

New  Mexico 

George  Elliott,  Deputy  Director,  State  Budget 
Division,  room  190,  Bataan  Memorial 
Building,  Santa  Fe,  New  Mexico  87503, 
Telephone  (505)  827-3640,  FAX  (505)  827- 
3006 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
York  12224,  Telephone  (518)  474-1605 

North  Carolina 

Mrs.  Chrys  Baggett,  Director,  Office  of  the 
Secretary  of  Admin.,  N.C.  State 
Clearinghouse,  116  W.  Jones  Street, 
Raleigh,  North  Carolina  27603-8003, 
Telephone (919) 733-7232 

North  Dakota 

N.D.  Single  Point  of  Contact,  Office  of 
Intergovernmental  Assistance,  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact, 
State/Federal  Funds  Coordinator,  State 
Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411, 
Telephone (614) 466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning, 
265  Melrose  Street,  Providence,  Rhode 
Island  02907,  Telephone  (401)  277-2656 
Please  direct  correspondence  and  questions 
to:  Review  Coordinator,  Office  of  Strategic 
Planning 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  room 
477,  Columbia,  South  Carolina  29201, 
Telephone (803) 734-0494 

South  Dakota 

Ms.  Susan  Comer,  State  Clearinghouse 
Coordinator,  Office  of  the  Governor,  500 
East  Capitol,  Pierre,  South  Dakota  57501, 
Telephone (605) 773-3212 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact,  State  Planning  Office,  500 
Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville,  Tennessee  37219, 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams,  Governor’s  Office  of 
Budget  and  Planning,  P.O.  Box  12428, 


Austin,  Texas  78711,  Telephone  (512)  463- 
1778 

Utah 

Utah  State  Clearinghouse,  Office  of  Planning 
and  Budget,  ATTN:  Carolyn  Wright,  room 
116,  State  Capitol,  Salt  Lake  City,  Utah 
84114,  Telephone  (801)  538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant  Director, 
Office  of  Policy  Research  &  Coordination, 
Pavilion  Office  Building,  109  State  Street, 
Montpelier,  Vermont  05602,  Telephone 
(802)  828-3326 

West  Virginia 

Mr.  Fred  Cutlip,  Director,  Community 
Development  Division,  West  Virginia 
Development  Office,  Building  #6,  room 
553,  Charleston,  West  Virginia  25305, 
Telephone (304)  348—4010 

Wisconsin 

Mr.  William  C.  Carey,  Federal/State 
Relations,  Wisconsin  Department  of 
Administration,  101  South  Webster  Street, 
P.O.  Box  7864,  Madison,  Wisconsin  53707, 
Telephone (608) 266-0267 

Wyoming 

Sheryl  Jeffries,  State  Single  Point  of  Contact, 
Herschler  Building,  4th  Floor,  East  Wing, 
Cheyenne,  Wyoming  82002,  Telephone 
(307) 777-7574 

Guam 

Mr.  Michael  J.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Governor,  P.O.  Box  2950,  Agana, 
Guam  96910,  Telephone  (671)  472-2285 

Northern  Mariana  Islands 
State  Single  Point  of  Contact,  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM,  Northern  Mariana  Islands 
96950 

Puerto  Rico 

Norma  Burgos/Jose  H.  Caro,  Chairman/ 
Director,  Puerto  Rico  Planning  Board, 
Minillas  Government  Center,  P.O.  Box 
41119,  San  Juan,  Puerto  Rico  00940-9985, 
Telephone (809) 727-4444 

Virgin  Islands 

Jose  L.  George,  Director,  Office  of 
Management  and  Budget,  #41  Norregade 
Emancipation  Garden  Station,  Second 
Floor,  Saint  Thomas,  Virgin  Islands  00802 
Please  direct  correspondence  to:  Linda 
Clarke,  Telephone  (809)  774-0750 

Attachment  F — Certification  Regarding 
Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 
The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

No  Federal  appropriated  funds  have  been 
paid  or  will  be  paid,  by  or  on  behalf  of  the 
undersigned,  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 


employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any  Federal 
contract,  the  making  of  any  Federal  grant,  the 
making  of  any  Federal  loan,  the  entering  into 
of  any  cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any  Federal 
contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  then  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  “Disclosure  Form  to 
Report  Lobbying,”  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  any  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  “Disclosure  Form  to 
Report  Lobbying,”  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 

Signature - 

Title  - 

Organization - 

Date  - 

BILUNG  CODE  4184-<)1-P 
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.  DISCLOSURE  OF  LOBBYING  ACTIVITIES 


Complete  tM*  form  to  disclose  lobbying  activities  pursuant  to  31  U-S-C.  1357 
(See  reverse  (or  public  burden  disclosure.) 


by  o* 

OS4tOO«fr 


V  Type  of  Federal  Action; 

□  a.  cotftracl 
b.  grant 


a.  cotftracl 
b-  grant 

c.  cooperative  agreement 

d.  loan 

c.  loan  guarantee 


Status  of  Federal  Action: 

I  1  a.  bid/offer/appfication 
b.  initial  award 
c  post-award 


3.  Report  Type: 

□  a.  initial  filir\g 
b.  maieriaf  change 
For  Material  Change  Otdy. 
year  ______  quarter 

date  of  last  report 


lA  Name  and  Address  of  Reporting  Entity: 

□  Prime  □  Subawardee 

Tier  _____ ,  if  known: 

Congressional  District  H  known  : 

S.  If  Reporting  Entity  in  No.  4  h  Subawardee  Enter  Name 
and  Address  of  Prime: 

Congressional  District,  if  known: 

5.  Federal  OepartmeiU/Agency. 

7.  Federal  Program  Name/Description: 

CFDA  Number,  if  aoohcable: 

t.  Federal  Action  Number,  if  known: 

f.  Award  Amount  if  known: 

$ 

10.  A  Name  and  Address  of  Lobbying  Entity 

b.  Individuafs  Performing  Services  (including  address  if 

(if  individMi.  tzsf  name,  first  name,  Mfh 

ddferent  from  No.  lOaT 

(fast  name,  first  name,  Ml): 

1 

OrrjcTi  Commutuen  Shemfftf  H-LLl-A.  if  nrenurv' 

It.  Amount  of  Payment  (check  ell  thet  apply!: 

13.  Type  of  Payment  (check  all  that  apply): 

S  □  actual  □  ptar^ned 

□  a.  retainer 

1Z  Form  of  Payment  (check  all  that  apply): 

□  c  commrssran 

O  a.  CIS.*! 

D  d.  contingent  fee 

D  b.  in*lund:  soeciM  nature 

□  e.  deferred 

value 

M.  Beief  Dcsciiptiois  of  Services  ferformed  or  to  be  Performed  and  Datets)  of  Service,  including  officerls).  CRipk>yce<sh 
or  Membertt)  contacted,  for  Payment  Indicated  in  Item  t1: 


irucTi  ConlMiMrioo  Stiavriil  if  n»c*t 


15.  Continuation  ShccKs)  SF-U1>A  attached:  □  Ves  □  No 


■wwifti  ew  Uoti  •  mnhentwi  W  M*  tr  U-t  C 


tr  US.C.  tin  ISa  (itaaiuan  mm  mm  wanid  M  0m  Canfmt  MM,- 
mnHitm  muHm  mmmmrimm  nnan  mmm  tmH  M 
*****  nvii  *  hUimh  !»«»»■  luWiri  •» «  CK«t  pMUtfy  O  MM  Ml  MM 
f  leaoo  «Ha  MM  MWi*  «M»  twaw  M  mmcm  aok  tarfu,* 


Sigfuture:  ___ 
Print  Name:  ___ 

ritle:  _ 

Iciephooc  Nou. 


Federal  Use  Oidyr 


Aulliontae  <M  Ucal  tapre«MClion 
S(Mia<rO«M«i>.ua 
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Attachment  G 

The  following  DHHS  regulations  apply  to 
all  applicants/grantees  under  the  Community 
Food  and  Nutrition  Program: 

Title  45  of  the  Code  of  Federal  Regulations: 
Part  16 — Procedures  of  the  Departmental 
Grant  Appeals  Board 
Part  74 — Administration  of  Grants  (non¬ 
governmental) 

Part  74 — Administration  of  Grants  (state 
and  local  governments  and  Indian  Tribal 
affiliates): 

Sec. 

74.62(a)  Non-Federal  Audits 
74.173  Hospitals 

74.174(b)  Other  Nonprofit  Organizations 
74.304  Final  Decisions  in  Disputes 
74.710  Real  Property,  Equipment  and 
Supplies 

74.715  General  Program  Income 
Part  75 — Informal  Grant  Appeal  Procedures 
Part  76 — Debarment  and  Suspension  form 
Eligibility  for  Financial  Assistance 
Subpart  F — Drug  Free  Workplace 
Requirements 

Part  80-— Non-discrimination  under  Programs 
Receiving  Federal  Assistance  through  the 
Department  of  Health  and  Human 
Services  Effectuation  of  Title  VI  of  the 
Civil  Rights  Act  of  1964 
Part  81 — Practice  and  Procedures  for 
Hearings  Under  Part  80  of  this  Title 
Part  83 — Non-discrimination  on  the  basis  of 
sex  in  the  admission  of  individuals  to 
training  programs 

Part  84 — Non-discrimination  on  the  Basis  of 
Handicap  in  Programs 
Part  91 — Non-discrimination  on  the  Basis  of 
Age  in  Health  and  Human  Services 
Programs  or  Activities  Receiving  Federal 
Financial  Assistance 
Part  92 — Uniform  Administrative 

Requirements  for  Grants  and  Cooperative 
Agreements  to  States  and  Local 
Governments  Federal  Register,  March 
11,1988) 

Part  93 — New  Restrictions  on  Lobbying 
Part  100 — Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities 

Attachment  H 

Optional  Checklist  (for  Use  of  Applicant 
Only)  To  Verify  Contents  of  Application 

Check 

A.  Application  contains: 

1.  Table  of  Gontents  .  I  1 

2.  Completed  SF  424,  Appli¬ 

cation  for  Federal  Assist¬ 
ance  .  (  1 

3.  Completed  SF  424,  Budg¬ 

et  Information — Non-Con¬ 
struction  Programs .  [  1 

4.  Signed  SF  424B,  Assur¬ 
ances — Non-Construction 

Programs .  1  1 

5.  A  project  narrative  with 
the  following  components: 

a.  Analysis  of  need  .  1  1 

b.  Project  design  .  1  ) 

c.  Organizational  expe¬ 
rience  in  program  .  1  ) 

d.  Management  history. 


Optional  Checklist  (for  Use  of  Applicant 
Only)  To  Verify  Contents  of  Application — 
Continued 

Check 

e.  Staffing  and  resources 
(resume  or  job  de¬ 
scription). 

f.  Staff  responsibilities. 

6.  Relevant  portions  of  the 

organization’s  by-laws  and 
articles  of  incorporation 
confirming  eligibility . 

7.  A  signed  copy  of  Certifi¬ 

cation  Regarding  the  Anti- 
Lobbying  Provision: . 

8.  A  completed  Disclosure 

of  Lobbying  Activities 
form,  if  appropriate  . 

9.  A  self-addressed  mailing 
label  which  can  be  affixed 
to  a  postcard  to  acknowl¬ 
edge  receipt  of  application 

B.  Application  does  not  exceed  a 

total  of  30  pages . 

C.  Application  includes  one 

original  and  four  copies,  print¬ 
ed  on  white  8V2  by  11  inch 
paper  . 

D.  Applicant  is  aware  that  in 

signing  and  submitting  the  ap¬ 
plication  for  funds  under  the 
CFN  Program,  it  is  certifying 
that  it  has  read  and  under¬ 
stood  the  Federal  Guidelines 
concerning  a  drug-free  work¬ 
place  and  the  debarment  regu¬ 
lations  set  forth  in  attach¬ 
ments  E  and  F  respectively . 

IFR  Doc.  94-8178  Filed  4-5-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

National  Wild  and  Scenic  Rivers 
System:  Big  and  Little  Darby  Creeks, 
OH 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  approval. 

SUMMARY:  The  Secretary  of  the  Interior 
hereby  announces  approval  of  an 
application  by  the  Governor  of  Ohio  to 
include  segments  of  the  Big  and  Little 
Darby  Creeks,  Ohio,  as  State- 
administered  components  of  the 
National  Wild  and  Scenic  Rivers 
System. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angie  Tomes,  Rivers,  Trails  and 
Conservation  Program,  National  Park 
Service,  Midwest  Region,  1709  Jackson 
Street,  Omaha,  Nebraska,  68102-2571, 
402-221-3481,  or  Bern  Collins,  Rivers, 
Trails  and  Conservation  Program, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  DC  20013-7127,  202-343- 
3765. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  the  Secretary  of 
the  Interior  by  section  2  of  the  Wild  and 
Scenic  Rivers  Act  (Pub.  L.  90-542,  as 
amended;  16  U.S.C.  1273,  et  seq.)  and 
upon  proper  application  of  the  Governor 
of  the  State  of  Ohio,  85.9  miles  of  the 
Big  and  Little  Darby  Creeks  are  hereby 
designated  as  State-administered 
components  of  the  National  Wild  and 
Scenic  Rivers  System. 

I  j  On  October  1, 1990,  the  Governor  of 
Ohio  petitioned  the  Secretary  of  the 
Interior  to  add  85.9  miles  of  the  Big  and 
(  )  Little  Darby  Creeks  to  the  National 
System.  On  January  24, 1992,  the 
Governor  of  Ohio  reaffirmed  the  same 
1  I  request  which  was  followed  by  a  revised 
application  dated  Febniary  3, 1992.  This 
river  had  been  designated  a  State  scenic 
I  j  river  on  June  22, 1984,  pursuant  to  the 
Ohio  Scenic  Rivers  Act.  In  response  to 
[  ]  the  Governor’s  request,  the  Secretary 
conducted  a  complete  review  of  the 
State  application  and  documents 
associated  with  the  designation 
I  1  decision.  As  a  result  of  that  review,  the 
Secretary  has  determined  that  85.9 
miles  of  the  Big  and  Little  Darby  Creeks 
should  be  designated  as  a  State- 
administered  component  of  the  National 
Wild  and  Scenic  Rivers  System,  as 
provided  for  in  section  2(a)(ii)  of  the 
Wild  and  Scenic  Rivers  Act. 

The  State  of  Ohio  has  fulfilled  the 
I  I  requirements  of  the  act  by  designating 
these  segments  as  a  “State  Scenic  River” 
and  by  adopting  a  program  of  action  that 
will  adequately  protect  the  creek  from 
adverse  State  actions.  The  National  Park 
Service  evaluation  of  the  river 
concluded  that  these  segments  of  the 
Big  and  Little  Darby  Creeks  meet  the 
criteria  for  scenic  classification  under 
the  act. 

Accordingly,  the  following  river 
segments  are  classified  as  scenic 
pursuant  to  section  2(b)  of  the  act  to  be 
administered  by  State  and  local 
government: 

Upper  Darby  Creek:  Scenic — From  the 
Champaign-Union  County  line  (River  Mile 
(RM)  71.8)  downstream  to  the  Conrail 
railroad  trestle  (RM  39.7),  which  is  0.9  mile 
upstream  of  US  40  (32.1  miles). 

Lower  Darby  Creek:  Scenic — From  the 
confluence  with  Little  Darby  Creek  (RM 
34.1)  near  Georgesville  to  the  Scioto  River 
(34.1  miles). 

Little  Darby  Creek:  Scenic — From  Lafayette- 
Plain  City  Road  Bridge  (RM  20.5)  to  0.8 
mile  upstream  from  the  confluence  with 
Big  Darby  Creek  (RM  0.8)  (19.7  miles). 

This  action  is  taken  following  public 
involvement  and  consultation  with  the 
Departments  of  Agriculture,  Army, 
Energy  and  Transportation,  the  Federal 
Energy  Regulatory  Commission,  and  the 
U.S.  Environmental  Protection  Agency 
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as  required  by  section  4(c)  of  the  Wild 
axvd  Scenic  Rivets  Act.  A  45-day  period 
for  public  comment  on  the  State’s 
application  and  river  management  plan 
and  on  the  environmental  assessment  of 
the  proposed  national  designation  was 
provided  from  July  14, 1995,  to  August 
30, 1993.  All  comments  received  have 
been  carefully  considered. 

Notice  is  hereby  given  that  effective 
upon  this  date,  the  above-described 
river  segments  are  approved  for 
inclusion  in  the  National  Wild  and 
Scenic  Rivers  System  to  be  administered 
by  the  State  of  Ohio. 

Dated:  March  10, 1994. 

Bruce  Babbitt, 

Secretary  of  the  Interior. 

IFR  Doc.  94-8224  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  4310-7IM« 


Bureau  of  Land  Management 
[UT-080-4410-02;  4310-DQ  4-00152] 

Proposed  Plan  Amendments  to 
Management  Plans 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  amend  plans. 

SUMMARY:  Notice  is  hereby  given  of 
intent  to  prepare  Category  I  plan 
amendments  to  the  Diamond  Mountain, 
Browns  Park,  and  Ashley-Duchesne 
Management  Frameworks  Plans  (MFPs) 
and  tlM  Book  Cliffs  Resovirce 
Management  Plan  (RMP).  The  proposed 
plan  amendments  will  be  prepared  in 
conformance  with  the  planning 
requirements  and  policies  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  The  proposed  plan  amendments 
and  accompanying  environmental 
assessment  will  provide  the  basis  for 
designating  additional  public  lands  to 
those  lands  previously  identified  for 
sale  in  the  land  tenure  adjustment 
portions  of  the  existing  MFPs  and  RMP. 
The  sale  of  public  lands  not  previously 
identified  in  the  above-referenced 
planning  documents  will  be  subject  to 
existing  planning  criteria  and  will  meet 
the  disposal  standards  established  in 
section  203(a)  of  the  Federal  Land 
Policy  and  Management  Act  (43  U.S.C. 
1713;  90  Stat.  2750). 

DATES:  For  a  period  of  May  6, 1994, 
written  comments  may  be  submitted  to 
the  BLM  Vernal  District  Office  listed 
below.  All  comments  will  be  considered 
in  preparing  the  environmental 
assessment  for  the  proposed  plan 
amendnaents. 

ADDRESSES:  Send  comments  on  these 
proposed  plan  amendments  to  David 
Little,  District  Manager,  Vernal  District 


Office,  Bureau  of  Land  Management, 

170  South  500  East,  Vernal,  Utah  84078. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Kempenich,  Natural  Resource 
Specialist,  Vernal  District  Office,  (801) 
781-4432. 

SUPPLEMENTARY  INFORMATION:  The 
Vernal  District’s  Diamond  Mountain 
and  Book  Qiffs  Resource  Areas  are 
situated  in  northeastern  Utah  near  the 
Colorado-Utah  border  and  include 
portions  of  Uintah,  Daggett,  and 
Duchesne  Coimties.  The  issue  in 
completing  the  proposed  plan 
amendments  is  the  degree  of  potential 
adverse  environmental  impacts  that  may 
occur  should  the  public  land  be 
conveyed  into  non-Federal  owmership. 
As  part  of  the  proposed  plan 
amendment  process,  an  environmental 
assessment  will  be  prepared  to  provide 
a  detailed  analysis  of  the  following 
resource  concerns:  wildlife  and  fisheries 
habitat,  recreation,  watershed, 
paleontological  and  cultural  resources, 
threatened  and  endangered  plants  and 
animals,  and  land  uses.  Upon 
completion  of  the  environmental 
assessment  and  approval  of  the 
proposed  plan  amendments,  additional 
public  lands  may  be  disposed  of 
through  public  lands  sales.  The  public, 
state  and  local  governments,  and  other 
Federal  agencies  are  asked  to  participate 
in  the  proposed  plan  amendment 
process. 

James  M.  Parker, 

State  Director. 

IFR  Doc.  94-8149  Filed  4-5-94;  8;45  amj 
BILLING  CODE  4310-OQ-M 


[WY-920-04-41 40-03,  WYW132103] 

Sodium  Exploration  License,  WY 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Invitation  for  Sodium 
Exploration  License. 

SUMMARY:  Pursuant  to  Section  302(b), 
and  to  the  regulations  of  43  CFR, 
subpart  3524,  members  of  the  public  are 
hereby  invited  to  participate  with 
Solvay  Minerals,  Inc.  on  a  pro  rata  cost 
sharing  basis  in  its  program  for  the 
exploration  of  sodium  deposits  owned 
by  the  United  States  of  America  in  the 
following-described  lands  in 
Sweetwater  County,  Wyoming: 

T.  18  N.,  R.  109  W.,  6th  P.M.,  Wyoming 
Sec.  20:  All; 

Sec.  28:  All; 

T.  17  N..  R.  now.,  6Lh  P.M.,  Wyoming 
Sec.  12:  All. 

Containing  1920.00  acres. 

All  of  the  sodium  in  the  above- 
described  lands  consists  of  unleased 


Federal  sodium  within  the  Green  River 
Basin  Knovm-Sodium  Leasing  Area.  The 
purpose  of  the  exploration  program  is  to 
conduct  off-lease  exploration  by  drilling 
to  recover  trona  core  for  testing  of 
quantity  and  quality. 

ADDRESSES:  The  proposed  exploration 
program  is  fully  described  and  will  be 
conducted  pursuant  to  an  exploration 
plan  to  be  approved  by  the  BLM.  Copies 
of  the  exploration  plan  are  available  for 
review  during  normal  business  hours  in 
the  following  offices  (serialized  imder 
number  WYW132103):  BLM,  Wyoming 
State  Office,  2515  Warren  Avenue, 
Cheyenne,  WY;  and,  BLM,  Rock  Springs 
District  Office,  Highway  191  North, 

Rock  Springs,  WY. 

SUPPLEMENTARY  INFORMATION:  Any  party 
electing  to  participate  in  this 
exploration  program  must  send  written 
notice  to  both  the  BLM  and  Solvay 
Minerals,  Inc.  by  the  close  of  business 
May  4, 1994.  The  written  notice  should 
be  sent  to  the  following  addresses: 
Solvay  Minerals,  Inc.,  Attn:  Larry 
Refsdal,  P.O.  Box  1167,  Green  River, 

WY  82935;  and,  BLM,  Wyoming  State 
Office,  Chief,  Branch  of  Mining  Law  and 
Solid  Minerals,  P.O.  Box  1828, 
Cheyenne,  WY  82003. 

Vernon  G.  Rulli, 

Acting  Chief,  Branch  of  Mining  Law  and  Solid 
Minerals. 

[FR  Doc.  94-8052  Filed  4-5-94;  8:45  ami 
BILLING  CODE  431B-22-M 


National  Park  Service 

Natiortal  Capital  Region,  National 
Capital  Memorial  Commission;  Public 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Ccnnmittee 
Act  that  a  meeting  of  the  National 
Capital  Memorial  Commission  will  be 
held  on  Tuesday.  April  12, 1994,  at  3 
p.m.,  at  the  National  Building  Museum, 
room  312,  5th  and  F  Streets,  NW. 

The  Commission  was  established  by 
Public  Law  99-652.  the  Commemorative 
Works  Act,  for  the  purpose  of  preparing 
and  recommending  to  the  Secretary  of 
the  Interior,  Administrator,  General 
Services  Administration,  and  Members 
of  Congress  broad  criteria,  guidelines, 
and  policies  for  memorializir»g  persons 
and  events  on  Federal  lands  in  the 
National  Capital  Region  (as  defined  in 
the  National  Capital  Planning  Act  of 
1952,  as  amend^),  through  ^e  media 
of  monuments,  memorials  and  statutes. 
It  is  to  examine  each  memorial  proposal 
for  adequacy  and  appropriateness,  make 
recommendations  to  the  Secretary  and 
Administrator,  and  to  serve  as 
information  focal  point  for  those 
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persons  seeking  to  erect  memorials  on 
Federal  land  in  the  National  Capital 
Region. 

The  members  of  the  Commission  are 
as  follows; 

Director,  National  Park  Service, 
Chairman,  National  Capital  Planning 
Commission, 

The  Architect  of  the  Capitol, 

Chairman,  American  Battle  Monuments 
Commission, 

Chairman,  Commission  of  Fine  Arts, 
Mayor  of  the  District  of  Columbia, 
Administrator,  General  Services 
Administration, 

Secretary  of  Defense. 

The  purpose  of  the  meeting  will  be  to 
consider  Area  I  recommendation  for  the 
Thomas  Paine  Memorial.  The  meeting 
will  be  open  to  the  public.  Any  person 
may  file  with  the  Commission  a  wTitten 
statement  concerning  the  matters  to  be 
discussed.  Persons  who  wish  to  file  a 
written  statement  or  testify  at  the 
meeting  or  who  want  further 
information  concerning  the  meeting 
may  contact  the  Commission  at  202- 
619-7097.  Minutes  of  the  meeting  will 
be  available  for  public  inspection  4 
weeks  after  the  meeting  at  the  Office  of 
Land  Use  Coordination,  National 
Capital  Region,  1100  Ohio  Drive,  SW., 
room  201,  Washington,  DC  20242. 

Dated:  March  24, 1994. 

John  Parsons, 

Acting  Regional  Director,  National  Capital 
Region. 

|FR  Doc.  94-8223  Filed  4-5-94;  8:45  amj 
BILUNG  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  No.  332-227] 

Annual  Report  on  the  Impact  of  the 
Caribbean  Basin  Economic  Recovery 
Act  on  U.S.  Industries  and  Consumers 

AGENCY:  International  Trade 
Commission. 

ACTION:  Notice  of  deadline  to  submit 
comments  in  connection  with  1993 
annual  report. 

EFFECTIVE  DATE:  March  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Komis  (202-205-3261),  Trade 
Reports  Division,  Office  of  Economics, 
U.S.  International  Trade  Commission, 
Washington,  DC  20436. 

Background 

Section  215(a)  of  the  Caribbean  Basin 
Economic  Recovery  Act  (CBERA)  (19 
U.S.C.  2704(a))  requires  that  the 
Commission  submit  annual  reports  to 
the  Congress  and  the  President  on  the 


impact  of  the  act  on  industries  and 
consumers  in  the  United  States.  Section 
215(b)  of  the  CBERA  requires  the 
Commission  to  assess  the  actual  effect  of 
the  act  on  the  United  States  economy 
generally  as  well  as  on  appropriate 
domestic  industries  and  to  assess  the 
probable  future  effects  of  the  act.  The 
Commission  instituted  the  present 
investigation  under  section  332(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332(b))  on 
March  21, 1986,  for  the  purpose  of 
gathering  and  presenting  such 
information  on  the  CBERA.  Notice  of 
institution  of  the  investigation  and  the 
schedule  for  such  reports  was  published 
in  the  Federal  Register  of  May  14, 1986 
(51  FR  17678).  The  ninth  report, 
covering  calendar  year  1993,  is  to  be 
submitted  by  September  30, 1994. 

Written  Submissions 
The  Commission  does  not  plan  to 
hold  a  public  hearing  in  connection 
with  the  ninth  annual  report.  However, 
interested  persons  are  invited  to  submit 
written  statements  concerning  the 
matters  to  be  addressed  in  the  report. 
Statements  also  are  invited  on  the 
potential  effects  of  the  North  American 
Free-Trade  Agreement  on  U.S.  imports 
under  the  CBERA.  Commercial  or 
financial  information  that  a  party 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  “Confidential  Business 
Information”  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
§  201.6  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (19  CFR  201.6). 
All  written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons  in  the  Office  of  the 
Secretary  to  the  Commission.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission’s  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  no  later  than 
May  29, 1994. 

Address  all  submissions  to  the 
Secretary  to  the  Commission,  U.S. 
International  Trade  Commission,  500  E 
St.,  SW.,  Washington,  DC  20436. 
Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  (202) 
205-1809. 

Issued:  March  31, 1994. 

By  order  of  the  Commission.  ' 

Donna  R.  Koehnke, 

Secretary. 

IFR  Doc.  94-8239  Filed  4-5-94;  8:45  am) 
BILLING  CODE  7020-02-P 


pnvestigations  Nos.  731-TA-684  and  685 
(Preliminary)] 

Fresh  Cut  Roses  From  Colombia  and 
Ecuador 

Determinations 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  ft'om 
Colombia  and  Ecuador  of  fresh  cut 
roses,  provided  for  in  subheading 
0603.10.60  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV). 

Background 

On  February  14, 1994,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  the  Floral 
Trade  Council,  Haslett,  MI,  alleging  that 
an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  fi^sh  cut  roses  from 
Colombia  and  Ecuador.  Accordingly, 
effective  February  14, 1994,  the 
Commission  instituted  antidumping 
investigations  Nos.  731-TA-684  and 
685  (Preliminary). 

Notice  of  the  institution  of  the 
Commission’s  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  February  24, 1994 
(59  FR  9000).  The  conference  was  held 
in  Washington,  IX!,  on  March  8, 1994, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  March  31, 
1994.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2766 
(March  1994),  entitled  "Fresh  Cut  Roses 
horn  Colombia  and  Ecuador: 
Investigations  Nos.  731-TA-684  and 
685  (Preliminary).” 

Issued:  April  1, 1994. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

(FR  Doc.  94-8240  Filed  4-5-94;  8:45  am) 
BILLING  CODE  702(M>2-P 


>  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 
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pnvestigation  No.  337-TA-360] 

Initial  Determination  Terminating 
Respondent  on  the  Basis  of  Settlement 
Agreement 

In  the  matter  of  certain  devices  for 
connecting  computers  via  telephone  lines. 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondent  on  the  basis  of  a 
settlement  agreement;  Enhance  Cable 
Technology. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission’s  rules,  the  presiding 
officer’s  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  April  1, 1994. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  April  1, 1994. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

(FR  Doc.  94-8242  Filed  4-5-94;  8:45  ami 
BILLING  CODE  7020-02-P 


pnvestigation  No.  337-TA-360] 

Initial  Determination  Terminating 
Respondent  on  The  Basis  of 
Settlement  Agreement 

In  the  matter  of  certain  devices  for 
connecting  computers  via  telephone  lines. 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondent  on  the  basis  of  a 
settlement  agreement:  ABL  Electronics 
Corporation. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission’s  rules,  the  presiding 
officer’s  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  April  1, 1994. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 


this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Telephone  (202)  205-1802. 

Issued:  April  1, 1994. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

(FR  Doc.  94-8243  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  7020-02-P 


pnvestigatlons  Nos.  731-TA-646  and  648 
(Final)] 

Certain  Steel  Wire  Rod  From  Brazil  and 
Japan 

Determinations 

On  the  basis  of  the  record  i  developed 
in  the  subject  investigations,  the 
Commission  determines,2  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Brazil  and  Japan  of  certain 
steel  wire  rod,3  provided  for  in 


'  The  record  is  defined  in  sec.  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  §207.2(0). 

^Chairman  Newquist  dissenting. 

For  purposes  of  these  investigations,  certain 
steel  wire  rod  is  defined  as  hot-rolled  carbon  steel 
and  alloy  steel  wire  rod.  in  irregularly  wound  coils, 
of  approximately  round  cross  section,  between  5.08 
mm  (0.20  inch)  and  19.0  mm  (0.75  inch)  in 
diameter.  The  following  products  are  excluded  from 
the  scope  of  these  investigations: 

— steel  wire  rod  5.5  mm  or  less  in  diameter,  with 
tensile  strength  greater  than  or  equal  to  1040  MPa. 
and  having  the  following  chemical  content,  by 
weight:  carbon  greater  than  or  equal  to  0.79  percent, 
aluminum  less  than  or  equal  to  0.005  percent, 
phosphorus  plus  sulfur  less  than  or  equal  to  0.04 
percent,  and  nitrogen  less  than  or  equal  to  0.006 
percent  (termed  "1080  tire  cord"  quality  wire  rod): 

— free-machining  steel  containing  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of  bismuth,  0.08 
percent  or  more  of  sulfur,  more  than  0.4  percent  of 
phosphorus,  more  than  0.05  percent  of  selenium, 
and/or  more  than  0.01  percent  of  tellurium: 

— stainless  steel  rods,  tool  steel  rods,  free-cutting 
steel  rods,  resulfurized  steel  rods,  ball  bearing  steel 
rods,  high-nickel  steel  rods,  and  concrete 
reinforcing  bars  and  rods:  and 
— wire  rod  7.9  to  18  mm  in  diameter,  containing 
0.48  to  0.73  percent  carbon  by  weight,  and  having 
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subheadings  7213.31.30,  7213.31.60, 
7213.39.00,  7213.41.30,  7213.41.60, 
7213.49.00,  7213.50.00,  7227.20.00,  and 
'  7227.90.60  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  these 
investigations  effective  November  26, 

1993,  following  preliminary 
determinations  by  the  Department  of 
Commerce  that  imports  of  certain  steel 
wire  rod  from  Brazil  and  Japan  were 
being  sold  at  LTFV  within  die  meaning 
of  section  733(b)  of  the  Act  (19  U.S.C. 
1673b(b)).  Notice  of  the  institution  of 
the  Commission’s  investigations  and  of 
a  public  hearing  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  December  16, 1993 
(58  FR  65732).  The  hearing  was  held  in 
Washington,  DC,  on  February  15, 1994, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  March  25, 

1994.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2761 
(March  1994),  entitled  “Certain  Steel 
Wire  Rod  from  Brazil  and  Japan; 
Investigations  Nos.  731-TA-646  and 
648  (Final).” 

Issued:  March  28, 1994. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  94-8241  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Justice 

1994-95  National  Institute  of  Justice 
Program  Plan 

agency:  U.S.  Department  of  Justice, 
Office  of  Justice  Programs,  National 
Institute  of  Justice. 

ACTION:  Notice  of  the  availability  of  the 
1994-95  National  Institute  of  Justice 
Program  Plan. 

SUMMARY:  The  National  Institute  of 
Justice  (NIJ)  is  publishing  this  Notice  of 


partial  decarburization  and  seams  no  more  than 
0.075  mm  in  depth  (termed  valve  spring  quality 
wire  rod). 


the  availability  of  its  1994-95  National 
Institute  of  Justice  Program  Plan. 
ADDRESSES:  National  Institute  of  Justice, 
633  Indiana  Avenue,  NW.,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  V.  Petrie,  Acting  Director, 

National  Institute  of  Justice,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20531. 

To  obtain  copies  of  the  1994-95 
National  Institute  of  Justice  Program 
Plan,  call  the  National  Criminal  Justice 
Reference  Service  (NCJRS),  1-800-851- 
3420,  Box  6000,  Rockville,  MD  20850. 
The  Plan  can  also  be  accessed  and 
downloaded — by  section  through  the 
NCJRS  Electronic  Bulletin  Board,  (301) 
738-8895,  24  hours  a  day,  or  in  its 
entirety  via  the  Library  of  Congress 
Internet  Gopher  Server;  telnet  to 
marvel.loc.gov, 

SUPPLEMENTARY  INFORMATION:  The 
following  supplementary  information  is 
provided: 

AUTHORITY:  This  action  is  authorized 
under  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968,  sections  201- 
03,  as  amended,  42  U.S.C.  3721-23 
(1988). 

Background 

The  1994-95  National  Institute  of 
Justice  Program  Plan  outlines  the  NIJ 
research  and  evaluation  agenda  for 
1994,  provides  descriptions  of  program 
areas  for  which  research  and  evaluation 
proposals  will  be  solicited,  provides 
application  instructions  and  forms, 
outlines  requirements  for  award 
recipients,  given  deadlines  for  receipt  of 
proposals,  and  lists  contact  persons  for 
program  areas. 

Carol  V.  Petrie, 

Acting  Director,  National  Institute  of  Justice. 
(FR  Doc.  94-8155  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  4410-1S-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Hamm’s  Holiday  Harbor,  Inc., 
Civil  Action  No.  87-1287  (C.D.  Ill.),  was 
lodged  with  the  United  States  District 
Court  for  the  Central  District  of  Illinois 
on  March  11, 1994. 

The  proposed  consent  decree 
constitutes  a  final  settlement  of  all 
claims  against  the  defendant  Hamm 
pertaining  to  environmental  restoration 
to  be  undertaken  at  a  site  in  Marshall 
County,  Illinois,  in  connection  with 
defendant’s  violations  of  Clean  Water 
Act  (“CWA”)  sections  301  and  404(a), 
33  U.S.C.  1311  and  1344(a),  and 


pertaining  to  civil  penalties  pursuant  to 
CWA  section  309,  33  U.S.C  1319,  for 
violations  by  defendants  Hamm  and 
Hamm’s  Holiday  Harbor,  Inc.,  at  a  site 
in  Peoria  County,  Illinois. 

The  proposed  consent  decree 
permanently  enjoins  defendants  from 
taking  any  action  at  the  Marshall  Coimty 
Site  whidi: 

(i)  Results  in  the  discharge  of  dredged 
or  fill  material  into  the  Illinois  River,  or 

(ii)  Results  in  the  obstruction  or 
modification  of  the  course  or  condition 
of  the  Illinois  River, 

(iii)  Results  in  the  discharge  of  refuse 
into  or  upon  the  banks  of  the  Illinois 
River,  its  tributaries,  or  adjacent 
wetlands;  except  in  compliance  with  an 
individual  permit  issued  pursuant  to 
CWA  section  404(a),  33  U.S.C.  1344(a), 
with  any  applicable  general  permit 
issued  by  the  United  States  Army  Corps 
of  Engineers,  or  as  may  be  necessary  to 
effect  remediation  piursuant  to  the 
provisions  of  the  Wetlands  Restoration 
and  Mitigation  Plan  submitted  as  an 
Exhibit  to  this  Consent  Decree.  The  civil 
penalty  of  $47,500  is  intended  to  cover 
the  violations  at  both  the  Peoria  County 
and  Marshall  County  Sites. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  consent  decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Attention:  Robert  E.  Lefevre,  Esquire, 
10th  St.  &  Constitution  Avenue,  NW., 
room  7205 — Main  Building, 

Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Hamm’s  Holiday 
Harbor,  Inc.,  Civil  Action  No.  89-1287 
(CD.  Ill.),  DJ  Reference  No.  90-5-1-1- 
3404. 

The  proposed  consent  decree  may  be 
examined  at  the  Clerk’s  Office,  United 
States  District  Court,  100  Northeast 
Monroe,  room  174,  Peoria,  Illinois 
61602. 

Lois  J.  Schiffer, 

Acting  Assistant  Attorney  General, 
Environment  &  Natural  Resources  Division. 
[FR  Doc.  94-8204  Filed  4-5-94;  8:45  ami 
BILLING  CODE  4410-01-M 


NATIONAL  COMMISSION  ON 
MANUFACTURED  HOUSING 

Meeting 

AGENCY:  National  Commission  on 
Manufactured  Housing. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  announcements  with  the 
Federal  Advisory  Committee  Act,  Public 
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Law  101-625,  as  amended,  the  National 
Commission  on  Manufactured  Housing 
announces  a  forthcoming  meeting  of  the 
Commission. 

DATES: 

April  14, 1994,  8:30  a.m. — 5  p.m.,  Full 
Commission  Meeting. 

April  15,  1994,  8:30  a.m. — 3  p.m.,  Full 
Commission  Meeting. 

ADDRESSES:  North  Raleigh  Hilton,  3415 
Wake  Forest  Road,  Raleigh,  NC  27609- 
7330. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carmelita  Pratt.  Administrative  Officer, 
The  National  Commission  on 
Manufactured  Housing,  301  N.  Fairfax 
Street,  suite  110,  Alexandria,  VA  22314 
(703)  603-0440. 

TYPE  OF  MEETING:  Open. 

Carmelita  R.  Pratt, 

Administrative  Officer. 

[FR  Doc.  94-8152  Filed  4-5-94;  8:45  am) 
BILLING  CODE  6e20-EA-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Cooperative  Agreement  for  a 
Compendium  of  Current  Research  in 
Arts  Education 

AGENCY:  National  Endowment  for  the 
Arts. 

ACTION:  Notification  of  availability. 


SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  for  the  research,  writing,  and 
distribution  of  a  Compendium  of 
Current  Research  in  Arts  Education. 
Those  interested  in  receiving  the 
Solicitation  package  should  reference 
Program  Solicitation  PS  94-08  in  their 
written  request  and  include  two  (2)  self- 
addressed  labels.  Verbal  requests  for  the 
Solicitation  will  not  be  honored. 

DATES:  Program  Solicitation  PS  94-08  is 
scheduled  for  release  approximately 
April  25, 1994  with  proposals  due  May 
25, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  I.  Hummel,  Contracts  Division, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Ave.,  NW.  Washington, 

DC  20506  (202/682-5482). 

William  I.  Hummel, 

Director,  Contracts  and  Procurement  Division. 
[FR  Doc.  94-8202  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  7537-01-M 


Federal  Council  On  the  Arts  and  the 
Humanities  Arts  and  Artifacts 
indemnity  Panel  Advisory  Committee; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  Pub.  L. 
92-463  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  Arts  and 
Artifacts  Indemnity  Panel  of  the  Federal 
Council  on  the  Arts  and  the  Humanities 
will  be  held  at  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506, 
in  room  730,  from  9  a.m.  to  5  p.m.,  on 
Friday,  May  6, 1994. 

The  purpose  of  the  meeting  is  to 
review  applications  for  Certificates  of 
Indemnity  submitted  to  the  Federal 
Council  on  the  Arts  and  the  Humanities 
for  exhibitions  beginning  after  July  1, 
1994. 

Because  the  proposed  meeting  will 
consider  financial  and  commercial  data 
and  because  it  is  important  to  keep 
values  of  objects,  methods  of 
transportation  and  security  measures 
confidential,  pursuant  to  the  authority 
granted  me  by  the  Chairman’s 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
July  19, 1993, 1  have  determined  that  the 
meeting  would  fall  within  exemptions 
(4)  and  (9)  of  5  U.S.C.  552(b)  and  that 
it  is  essential  to  close  the  meeting  to 
protect  the  free  exchange  of  views  and 
to  avoid  interference  with  the 
operations  of  the  Committee. 

It  is  suggested  that  those  desiring 
more  specific  information  contact  the 
Advisory  Committee  Management 
Officer,  David  Fisher,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  or  call  202/606- 
8322. 

David  Fisher, 

Advisory  Committee  Management  Officer. 

IFR  Doc.  94-8237  Filed  4-5-94;  8:45  am) 
BILLING  CODE  7536-01-M 


Museum  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Professional  Training 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  April  6, 1994  from 
9  a.m.  to  5:30  p.m.  This  meeting  will  be 
held  in  room  730,  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 

NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.  to  10  a.m.  for 
opening  remarks  and  a  policy 
discussion. 

The  remaining  portion  of  this  meeting 
from  10  a.m.  to  5:30  p.m.  is  for  the 


purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5439. 

Dated:  April  1, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

[FR  Doc.  94-8214  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  7537-01-M 


Presenting  and  Commissioning 
Advisory  Panel;  Meeting 

Pursuant  to  section  10  (a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Presenting 
and  Commissioning  Advisory  Panel 
(Overview  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
April  27-28, 1994.  The  panel  will  meet 
from  9  a.m.  to  6  p.m.  on  April  27  and 
from  8:30  a.m.  to  5  p.m.  on  April  28  in 
room  714,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis  for  a 
discussion  of  guidelines  and  field 
issues. 

Any  interested  person  may  observe 
meetings  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
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meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC,  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC,  20506,  or  call  202/682-5439. 

Dated;  March  29, 1994. 

Yvonne  M.  Sabine, 

Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

IFR  Doc.  94-8203  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  7537-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Social  and  Political 
Science;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Social  and 
Political  Sciences  (#1761). 

Date  and  Time:  April  25-26, 1994,  8  a.m. 
to  6  p.m. 

Place:  Room  365,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Susan  White  and  Patricia 
White,  Program  Directors,  Division  of  Social, 
Behavioral,  and  Economic  Research,  room 
980,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1760. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Open  session:  April  26, 1994;  10 
a.m.-ll  a.m.  to  discuss  trends  and 
opportunities  in  the  area  of  global 
perspectives  on  sociolegal  studies  advisory 
panel. 

Agenda:  Closed  session:  April  25, 1994  to 
review  and  evaluate  the  law  and  social 
science  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  included  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 


Dated:  April  1, 1994. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-8236  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  755S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-213, 50-245, 50-336, 50- 
423] 

Connecticut  Yankee  Atomic  Power 
Company  and  Northeast  Nuclear 
Energy  Company;  Haddam  Neck  Plant 
and  Millstone  Nuclear  Power  Station, 
Unit  Nos.  1,2  and  3 

Exemption 

/. 

The  Connecticut  Yankee  Atomic 
Power  Company  (CYAPCO  or  the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-61  which 
authorizes  operation  of  the  Haddam 
Neck  Plant,  and  Northeast  Nuclear 
Energy  Company  (NNECO  or  the 
licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-21.  DPR- 
65  and  NPF—49  which  authorize 
operation  of  the  Millstone  Nuclear 
Power  Station,  Unit  Nos.  1,  2,  and  3 
(Millstone)  respectively.  The  license 
provide,  among  other  things,  that  the 
Haddam  Neck  Plant  and  Millstone 
plants  are  subject  to  all  rules, 
regulations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  Haddam  Neck  Plant  is  a  single¬ 
unit  pressurized  water  reactor  located  at 
the  licensee’s  site  located  in  Middlesex 
County,  Connecticut.  The  Millstone 
plants  consist  of  a  boiling  water  reactor 
and  two  pressurized  water  reactors 
located  at  the  licensee’s  site  in  New 
London  County,  Connecticut. 

II. 

Section  26.21(b)  of  title  10,  of  the 
Code  of  Federal  Regulations  requires 
that  Fitness-For-Duty  (FFD)  refresher 
training  be  completed  on  a  nominal  12- 
month  frequency  or  more  frequently 
where  the  need  is  indicated. 

By  letter  dated  February  10, 1994,  the 
licensees  requested  a  one-time 
exemption  from  their  requirements  of  10 
CFR  26.21(b).  The  exemption  is  needed 
because  the  licensees  perform  FFD 
refresher  training  as  part  of  a 
consolidation  of  various  annual  training 
requirements.  While  the  consolidation 
of  annual  training  requirements  results 
in  substantial  gains  in  efficiency,  it  also 
results  in  the  potential  for  individuals 
who  would  have  been  scheduled  to 
receive  FFD  refresher  training  during 
January  1994,  to  go  until  October  1994, 


before  receiving  this  training.  In 
addition,  there  will  be  individuals 
whose  scheduled  training  interval  is 
extended  for  shorter  durations. 

However,  the  9-month  delay  is  the  most 
bounding,  so  an  overall  extension  from 
12  to  21  months  has  been  requested  by 
the  licensees. 

The  licensees  state  in  there  February 
10, 1994,  application  that  they  are 
confident  that  affected  personnel 
understand  the  FFD  program  and 
requirements,  and  that  no  adverse 
impact  will  result  from  this  requested 
change.  Between  the  four  units, 
approximately  15  percent  of  the  on-shift 
personnel  will  fall  outside  of  the 
nominal  12-month  window.  All  of  the 
individuals  have  received  FFD  training 
in  the  past,  and  will  read  and  sign  a 
synopsis  of  the  FFD  requirements  prior 
to  exceeding  the  nominal  12-month 
window.  In  addition,  within  each  shift, 
the  supervisory  personnel  will  be 
trained  within  the  nominal  12-month 
frequency  pursuant  to  10  CFR  26.22. 

Ill 

The  Commission  has  reviewed  the 
licensees’  rationale  for  a  one-time 
exemption  from  10  CFR  26.21(b)  in 
order  not  to  separate  FFD  refresher 
training  from  other  annual  training 
requirements. 

Based  on  its  review,  the  Commission 
finds  the  licensees  have  shown  good 
cause  for  the  requested  exemption  from 
10  CFR  26.21(b),  Therefore,  the 
exemption  to  extend  the  time 
requirement  to  21  months  for 
completing  FFD  refresher  training  is 
acceptable. 

IV. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
26.6,  the  exemption  is  authorized  by 
law  and  will  not  endanger  life  or 
property  or  the  common  defense  and 
security  and  is  otherwise  in  the  public 
interest  and  hereby  grants  an  exemption 
from  the  time  requirements  of  10  CFR 
26.21(b). 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of 
human  environment  (59  FR  13750). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  the  30th  day 
of  March  1994. 

For  the  Nuclear  Regulatory  Commission. 

Jose  A.  Calvo, 

Acting  Director,  Division  of  Reactor  Projects- 
l/II,  Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  94-8180  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  7S90-O1-«I 
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[Docket  No.  04009024] 

Energy  Fuels  Nuclear,  Inc.;  Receipt  of 
Application  from  Energy  Fuels 
Nuclear,  Inc,  for  a  Source  Material 
Llcer^se 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has, received,  by  letter 
dated  November  18, 1993  from  Energy 
Fuels  Nuclear,  Inc.,  an  application  for  a 
source  material  license  to  commercially 
produce  uranium  oxide  by  in-situ 
leaching  (ISL)  of  uranium  ores,  at  its 
Reno  Creek,  Wyoming  ISL  facility. 

The  facility  will  be  located 
approximately  12  miles  southwest  of  the 
town  of  Wright,  in  Campbell  County, 
Wyoming.  TTie  operation  is  anticipated 
to  extract  about  181,440  kilograms 
(400,000  pounds)  of  uranium  oxide 
(U3  Og)  I>er  year,  with  a  maximum 
quantity  of  7000  kilograms  (15,400 
pounds)  of  source  material  on  site  at  any 
one  time. 

The  applicant  plans  to  use  a  series  of 
injection  wells,  which  will  introduce 
hydrogen  peroxide  and  sodium 
carbonateA)icarbonate  (lixiviant)  into 
the  ore  zone;  and  extract  the  mobilized 
uranium  through  a  series  of  pumping 
wells.  The  uranium-rich  water  will  biB 
routed  to  an  on-site  processing  building 
(satellite  plant)  where  the  uranium  will 
be  concentrated  in  ion-exchange  resin 
tanks.  The  uranium-depleted  fluids  will 
be  recharged  with  lixiviant  and 
recirculated  into  the  ore  zone  through 
the  injection  wells  to  mobilize  more 
uranium.  The  loaded  ion-exchange  resin 
will  be  hydraulically  transferred  to  tank 
trucks  and  periodically  shipped  to 
another  NRC-licensed  facility  for  elution 
and  further  processing.  The  designed 
production  rate  for  total  circulation  of 
leaching  solutions  will  be  about  7570 
liters  per  minute  (2000  gallons  per 
minute). 

Following  the  extraction  of  the 
uranium  from  the  ore  zone,  the  ground 
water  affected  by  the  mining  operation 
will  be  restored  to  a  quality  of  use  equal 
to  or  better  than  the  water  uses  prior  to 
extraction  operatioiis.  The  ground-water 
restoration  techniques  will  include 
pumping  the  well  field  without  lixiviant 
injection  (ground-water  sweep), 
foilow’ed  by  circulating  and  injecting 
w'ater  treated  by  reverse  osmosis  to 
achieve  final  restoration.  Ground-water 
quality  w'iil  be  monitored  in  perimeter 
monitoring  wells  during  extraction 
operations  and  ground-water  restoration 
activities. 

FOR  FLR’^HER  tNFORMATtON  CONTACT: 
Michael  C.  Layton,  Uranium  Recovery 
E'-anch,  Division  of  Low-Level  Waste 
MuJiagement  and  Decommissioning. 


U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  (301)  504-2584. 
Availability  of  License  Application  by 
Energy  Fuels  Nuclear,  Inc. 

Energy  Fuels  Nuclear,  Inc.’s  source 
material  license  application  and 
supporting  documents,  which  describe 
the  proposed  in-situ  leach  facility, 
location,  facility  operations,  and  design, 
is  being  made  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room  at  2120  L  Street,  NW. 
(Lower  Level).  Washington,  DC  20555. 
Opportunity  for  Hearing  on  License 
Application  Request  by  Energy  Fuels 
Nuclear,  Inc. 

The  licensee  and  any  person  whose 
interest  may  be  affected  by  the  issuance 
of  this  license  may  file  a  request  for 
hearing.  A  request  for  hearing  must  be 
filed  with  the  Office  of  the  Secretary, 

U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register;  be  served  on  the  NRC 
staff  (Executive  Director  for  Operations, 
One  White  Flint  North.  11555  Rockville 
Pike,  Rockville,  MD  20852);  be  served 
on  the  applicant  (Energy  Fuels  Nuclear, 
Inc.,  1200  17th  Street,  suite  2500, 

Denver.  Colorado  80202);  and  must 
comply  with  the  requirements  set  forth 
in  the  Commission’s  regulations,  10  CFR 
2.105  and  2.714.  The  request  for  hearing 
must  set  forth  with  particularity  the 
interest  of  the  p)etitioner  in  the 
proceeding  and  how  that  interest  may 
be  affected  by  the  results  of  the 
proceeding,  including  the  reasons  why 
the  request  should  be  granted,  with 
particular  reference  to  the  following 
factors: 

1.  The  nature  of  the  petitioner’s  right, 
under  the  Atomic  Energy  Act,  to  be  made  a 
party  to  the  proceeding; 

2.  The  nature  and  extent  of  the  petitioner’s 
property,  financial  or  other  interest  in  the 
proceeding;  and 

3.  The  possible  effect,  on  the  petitioner’s 
interest,  of  any  order  which  may  be  entered 
in  the  proceeding. 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  March  19S4. 

For  the  Nuclear  Regulatory  Comncission. 
Joseph  J.  Hblonich, 

Acting  Chief,  Uranium  Fecovery  Branch, 
Division  of  Low-Level  Waste  Management  and 
Decommissioning.  Office  of  Nucieat Materials 
Safety  and  Safeguards. 

IFR  Doc.  94-8181  Filed  4-5-94;  8:45  am) 
BILLING  CODE  7590-01-M 


[Docket  Nos.  50-445  and  50-445] 

Texas  Utilities  Electric  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
50.71(e)(3)(i)  to  Texas  Utilities  Electric 
Company  (the  licensee)  for  the 
Comanche  Peak  Steam  Electric  Station, 
Unit  Nos.  1  and  2,  located  in  Somervell 
County,  Texas. 

Environmental  Assessment 
Identification  of  Proposed  Action 

Section  50.71(e){3)(i)  of  title  10  of  the 
Code  of  Federal  Regulations  requires  the 
licensees  of  nuclear  power  reactors  to 
submit  an  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  UFSAR 
is  defined  as  "a  revision  of  the  original 
FSAR  [Final  Safety  Analysis  Report] 
containing  those  original  pages  that  are 
still  applicable  plusTiew  replacement 
pages.”  By  letter  dated  October  14, 

1993,  the  licensee  requested  an 
exemption  from  10  CFR  50.71(e)  that 
would  eliminate  the  requirement  to 
resubmit  those  original  pages  of  the 
FSAR  that  are  still  applicable  when 
submitting  the  UFSAR. 

The  licensee  has  maintained  the 
FSAR  current  since  the  original  FSAR 
submittal  in  1978  to  the  present  by 
issuing  amendments  to  the  FSAR. 
which  contain  new  replacement  pages, 
approximately  every  three  months.  The 
licensee  has  committed  to  maintain  the 
FSAR  using  this  process  until  the 
issuance  of  the  UFSAR.  The  final 
amendment  to  the  FSAR,  containing 
only  replacement  pages,  would  convert 
the  FSAR  to  the  UFSAR.  The 
amendment  to  convert  the  FSAR  to  the 
UFSi\R  would  be  submitted  by  February 
2, 1995. 

The  Need  for  the  Proposed  Action 

Section  50.71(e)  requires  that  licensee 
submit,  within  two  years  of  receiving  an 
operating  license,  a  UFSAR  that 
contains  the  original  FSAR  pages  that 
are  still  applicable  and  new  replacement 
pages.  The  purpose  of  this  requirement 
is  to  assure  ttiat  the  Final  Safety 
Analysis  Report  is  updated  to  contain 
the  latest  material  developed. 

The  Comanche  Peak  Steam  Electric 
Station  FSAR  is  approximiately  7,500  to 
8,000  pages  of  text  and  tables,  and  1,500 
to  2,000  sheets  of  figures.  As  the 
licensee  has  maintained  the  FSAR 
current  by  frequent  amendments,  the 
vast  majority  of  this  material  does  not 
require  revision  and  the  number  of  new 
replacement  pages  associated  with  the 
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UFSAR  submittal  would  be  relatively 
small.  Thus,  the  CPSES  FSAR  meets  the 
intent  of  10  CFR  50.71(e)  for  issuance  of 
the  UFSAR  because  it  contains  the  latest 
material  developed. 

Therefore,  an  exemption  is  warranted 
since  the  licensee  has  maintained  the 
FSAR  in  a  manner  that  is  consistent 
with  the  underlying  purpose  of  issuing 
the  UFSAR  in  accordance  with  10  CFR 
50.71(e). 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  affects  only 
the  size  of  the  UFSAR  submittal  and 
does  not  affect  the  risk  of  facility 
accidents.  Thus,  post-accident 
radiological  releases  will  not  differ  from 
those  determined  previously,  and  the 
proposed  exemption  does  not  otherwise 
affect  facility  radiological  effluents,  or 
any  significant  occupational  exposures. 
With  regard  to  potential  nonradiological 
impacts,  the  proposed  exemption  does 
not  affect  plant  nonradiological 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
measurable  radiological  or 
noirradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  either  will 
have  no  environmental  impact  or  will 
have  a  greater  environmental  impact. 
The  principal  alternative  to  the 
exemption  would  be  to  require  that  the 
licensee  submit  the  original  FSAR  pages 
that  are  still  applicable  with  the  UFSAR 
replacement  pages.  Such  an  action 
would  not  enhance  the  protection  of  the 
environment. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  considered  previously 
in  the  Final  Environmental  Statement 
for  Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2,  dated  September 
1981,  and  Supplement  dated  October 
1989. 

Agencies  and  Persons  Contacted 

The  NRC  staff  reviewed  the  licensee’s 
request.  The  staff  consulted  with  the 
State  of  Texas  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 


On  the  basis  of  the  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee’s  letter 
dated  October  14, 1993,  which  is 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 

NW.,  Washington,  DC  20555  and  at  the 
University  of  Texas  at  Arlington  Library, 
Government  Publications/Maps,  701 
South  Cooper,  P.O.  Box  19297, 
Arlington,  Texas  76019. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  March  1994. 

For  the  Nuclear  Regulatory  Commission. 
Lawrence  E.  Kokajko, 

Acting  Director,  Project  Directorate  lV-2, 
Division  of  Reactor  Projects  III/IV/V,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  94-8182  Filed  4-5-94;  8:45  am) 
BiLUNQ  CODE  7590-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-33835;  File  No.  SR-Amex- 
92-41] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
American  Stock  Exchange,  Inc. 

Relating  to  Priority  of  Agency  Orders 
to  Cross  Blocks  of  25,000  Shares  or 
More 

March  30, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”).  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  23, 

1992,  the  American  Stock  Exchange, 

Inc.  (“Amex”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”  or  “SEC”) 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  March  30, 
1994,  the  Exchange  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change  in  order  to 
increase  the  minimum  size  of  agency 
crosses  that  would  be  entitled  to  priority 
under  this  proposal  from  10,000  to 
25,000  shares.'  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


'  See  letter  from  Geraldine  M.  Brindisi,  Corporate 
Secretary.  Amex.  to  Diana  Luka-Hopson,  Branch 
Chief,  Division  of  Market  Regulation,  SECv  dated 
March  28. 1994  ("Amendment  No.  1”). 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  add 
Commentary  .02  to  Rule  126(g)  to 
provide  for  priority  of  agency  orders  to 
cross  25,000  shares  or  more;  and  to 
amend  existing  Commentary  .01  to  Rule 
126(g)  (size  precedence  for  orders  to 
cross  25,000  shares  or  more)  to  limit  it 
to  circumstances  where  one  or  both 
sides  of  a  cross  is  for  the  account  of  a 
member  or  member  organization.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
Amex,  and  at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  add  new 
Commentary  .02  to  Rule  126(g),  to  allow 
a  member  who  has  an  order  to  buy  and 
an  order  to  sell  25,000  shares  or  more 
of  the  same  security,  where  neither 
order  is  for  the  account  of  a  member  or 
a  member  organization,  to  cross  those 
orders  at  a  price  that  is  at  or  within  the 
prevailing  quotation  without  the 
transaction  being  broken  up  at  the  cross 
price.  Thus,  the  member’s  bid  or  offer 
would  be  entitled  to  priority  at  such 
cross  price,  irrespective  of  pre-existing 
bids  or  offers  at  that  price.  The  proposal, 
therefore,  is  intended  to  facilitate 
execution  of  agency  cross  transactions 
on  the  Exchange.  In  addition,  confining 
the  proposed  size  priority  threshold  to 
block  size  orders  of  25,000  shares  or 
more  would  limit  the  effects  of  the  rule 
primarily  to  actively  traded,  liquid 
securities. 

The  member  would  be  required  to 
follow  the  crossing  procedures  of  Rule 
151  and  make  a  public  bid  and  offer  on 
behalf  of  both  sides  of  the  cross. 
However,  unlike  existing  block  cross 
procedures  under  Rule  126(g). 
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Commentary  .01,*  such  an  order  would 
not  be  required  to  be  on  jjarity  with 
other  orders  on  the  Floor;  that  is,  it 
would  not  be  required  that  the  priority 
of  earlier  bids  and  offers  hrst  be 
removed,  by  means  of  a  sale,  before 
effecting  the  cross. 

The  propo^l  furthers  the  important 
auction  market  principle  of  price 
improvement  by  allowing  another 
member  to  trade  with  either  the  bid  or 
offer  side  of  the  cross  transaction  to 
provide  a  price  that  is  better  than  the 
proposed  cross  price;  however,  the  other 
member  could  not  trade  with  the  cross 
bid  or  offer  at  a  price  which  is  the  same 
as  the  cross  price.  The  member  who  is 
providing  a  better  price  to  one  side  of 
the  cross  transaction  would  be  required 
to  trade  with  all  other  market  interest 
having  priority  at  that  price  before 
trading  with  any  part  of  the  cross 
transaction.  A  transaction  effected  at  the 
cross  price  in  reliance  on  Commentary 
.02  would  be  printed  as  “stopped 
stock.” 

To  avoid  conflict  with  the  proposed 
agency  cross  rule.  Commentary  .01  of 
Rule  126(g)  would  be  amended  so  as  to 
afford  size  precedence  to  orders  to  cross 
25,000  sha^  or  more  only  when 
members  or  member  organizations  are 
involved  as  principal  on  one  or  both 
sides  of  the  cross.  As  is  currently  the 
case,  such  orders  to  cross  would  be 
entitled  to  precedence  only  when  they 
are  on  parity  with  other  orders  on  the 
Floor.3 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objective(s) 
of  Section  6(b)(5)  in  particular  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities, 
and.  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 


*  See  infra,  note  3. 

3  Specifically,  the  Amex  proposal  would  clarity 
that,  in  order  to  daim  size  precedence,  both  sides 
of  the  cross  must  be  represented  at  the  specialist's 
post  when  a  sale  clearing  the  Floor  takes  place. 


C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  sohdted 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  tlie 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  b^ween  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-92- 
41  and  should  be  submitted  by  April  27, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  94-8164  Filed  4-5-94;  8:45  ami 
BILUNG  CODE  8010-01-M 


[Release  No.  34-33836;  File  No.  SR-CHX- 
94-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Ri^  Change  by  the 
Chicago  Stock  Exchange,  Inc.  to  Waive 
Exchange  Transaction  Fees  on  Trades 
in  the  Chicago  Stock  Basket 

March  30, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  17, 1994, 
the  Chicago  Stock  Exchange,  Inc. 

(“CHX”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”  or  “STC”)  the  proposed 
rule  change  as  described  in  Items  I,  U 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  waive,  through 
June  30, 1994,  Exchange  transaction  fees 
for  trades  in  the  Chicago  Stock  Basket 
(“CXM”).  This  would  extend  a  waiver 
currently  in  effect  through  March  31, 
1994.1  Proposed  new  language  is 
italicized  and  deleted  language  is 
bracketed: 

(c)  Transaction  Fee  Schedule  Round 
Lots/Mixed  Lots — 45  cents  per  100 
shares:  $100  maximum  per  trade. 

Odd  Lots — 35  cents  per  trade;  $400 
maximum  monthly  fee. 

The  above  fees  shall  not  apply  to 
transactions  in  the  Chicago  Basket 
(“CXM”)  through  (March  31, 1994) 
/une  30,  1994. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 


’  This  waiver  became  effective  in  Securities 
Exchange  Act  Release  No.  33056  (October  15. 1993), 
58  FR  54387  (October  21. 1993)  (File  No.  SR-CHX- 
93-24).  and  was  extended  until  March  31. 1994  in 
Securities  Exchange  Act  Release  No.  33361 
(December  23. 1993),  58  FR  69415  (December  30, 
1993)  (File  No.  SR-CHX-93-34). 
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Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  change 
is  to  extend  the  waiver  of  certain 
Exchange  fees  for  trades  in  the  CXM 
through  June  30, 1994. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(h)(4)  of  the 
Act  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  fees  and  other 
charges  among  members  using  its 
facilities. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self -Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b— 4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ft-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-94-08 
and  should  be  submitted  by  April  27, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-8162  Filed  4-5-94;  8:45  am) 
BILLING  CODE  8010-01-M 

[Release  No.  34-33837;  File  No.  SR-CHX- 
94-09] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Inc.  To 
Extend  a  Credit  against  Dues  Given  to 
Registered  Market  Makers  for  Trading 
the  Chicago  Stock  Basket 

March  30, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  17, 1994, 
the  Chicago  Stock  Exchange,  Inc. 
(“CHX”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”  or  “SEC”)  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  a 
credit  against  dues  given  to  registered 
Market  Makers  in  the  Chicago  Stock 
Basket  (“CXM”),  for  trading  the  CXM 
through  May  31, 1994.i 

'  This  credit  became  effective  in  Securities 
Exchange  Act  Release  No.  33380  (December  23. 
1993),  58  FR  69416  (December  30. 1993)  (File  No. 
SR-CHX-93-32)  and  was  extended  until  March  31, 
1994  in  Securities  Exchange  Act  Release  No.  33585 
(February  7, 1994),  59  FR  6986  (February  14,  1994) 
(File  No.  SR-CHX-94-05).  According  to  the  CHX, 
the  credit  applies  only  to  CXM  trades  for  a 
registered  Market  Maker’s  proprietary  market 


Proposed  new  language  is  italicized 
and  deleted  language  is  bracketed: 

Membership  Dues  and  Fees 

Member  Dues  (all  members) — $3,200 
per  annum,  payable  monthly  in  equal 
installments. 

Through  [March)  Moy  31, 1994, 
registered  Market  Makers  in  the  CXM 
will  be  given  a  credit  towards  their 
monthly  installment  of  their  dues  at  the 
rate  of  $1  for  each  contract  of  CXM  that 
they  trade.  The  maximum  credit  given 
to  any  registered  Market  Maker  in  the 
CXM  pursuant  to  the  preceding 
sentence  shall  be  $15  per  day  up  to  a 
maximum  of  $266  per  month. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  encourage  more  trading  and 
participation  in  the  CTM  product  by 
registered  Market  Makers.  This  filing 
will  extend  the  credit  towards  dues  for 
trading  in  the  CXM  to  May  31, 1994, 
from  its  current  March  31, 1994 
expiration  date. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(4)  of  the 
Act  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  fees  and  other 
charges  among  members  using  its 
facilities. 

making  account.  Telephone  conversation  between 
David  T.  Rusoff,  Foley  &  Lordner,  and  Beth  Stekler, 
Attorney,  Division  of  Market  Regulation,  SEC.  on 
December  14, 1993. 

For  further  discussion  of  the  market  structure  for 
trading  the  CXM  and,  in  particular,  of  the  role  of 
registered  Market  Makers,  see  Securities  Exctiange 
Act  Release  No.  33053  (October  15. 1993),  58  FR 
54610  (October  22,  1993)  (File  No.  SR-CHX-93-18). 
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B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purpose  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-94-09 
and  should  be  submitted  by  April  27, 
1994. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  94-8165  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  801(M)1-M 


[Release  No.  34-33842;  Fite  No.  SR-NASD- 
94-16] 

Self-Regulatory  Organizations;  Fiiing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Arbitration  Surcharge  on 
Members 

March  31, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  22, 1994, 
the  National  Association  of  Securities 
Dealers,  Inc.  (“NASD”  or  “Association”) 
filed  with  the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”), 
and  amended  on  March  31, 1994 1  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  establishing  or  changing  a  fee  under 
section  19(b)(3)(A)(ii)  of  the  Act,  which 
renders  the  rule  effective  upon  the 
Commission’s  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  firom  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
section  45  of  the  Code  of  Arbitration 
Procedure  to  clarify  that  the  member 
surcharge  of  $200  is  not  subject  to 
reimbursement  under  Subsections  43(c) 
and  44(c)  of  the  Code.  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  language  is  italicized. 

PART  III.  UNIFORM  CODE  OF 
ARBITRATION 
***** 

Member  Surcharge 
Sec.  45. 

(a)  Each  member  who  is  named  as  a 
party  to  an  arbitration  proceeding, 
whether  in  a  Claim,  Counterclaim, 
Crossclaim  or  Third-Party  claim,  shall 
be  assessed  a  $200  non-refundable 


1  See  Letter  from  Suzanne  E.  Rothwell,  Associate 
General  Counsel,  NASD,  to  Ethan  Corey,  Staff 
Attorney,  Over-the-Counter  Branch,  SEC,  dated 
March  31, 1994. 


surcharge  when  the  Arbitration 
Department  perfects  service  of  the  claim 
naming  the  member  on  any  party  to  the 
proceeding.  For  each  associated  person 
who  is  named,  the  surcharge  shall  be 
assessed  against  the  member  or 
members  which  employed  the 
associated  person  at  the  time  of  the 
events  which  gave  rise  to  the  dispute, 
claim  or  controversy.  No  member  shall 
be  assessed  more  than  a  single  surcharge 
in  any  arbitration  proceeding.  The 
surcharge  shall  not  be  subject  to 
reimbursement  under  Subsections  43(c) 
or  44(c)  of  the  Code. 

(b)  For  the  purposes  of  this  Section, 
service  is  perfected  when  the  Director  of 
Arbitration  properly  serves  the 
Respondents  to  such  proceeding  under 
Subsection  25(a)  of  the  Code. 
***** 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  February  25, 1994,  the  NASD  filed 
SR-NASD-94-11  adopting  section  45  to 
the  Code  of  Arbitration  Procedure 
(“Code”)  to  impose  a  $200  non- 
refundable  surcharge  on  any  member 
named  as  a  party  to  an  arbitration 
proceeding.  The  last  line  of  section  45(a) 
stated  that  the  surcharge  would  not  be 
subject  to  reimbursement  under 
Subsection  43(c)  of  the  Code,  which 
references  customer  disputes.  3 
Subsequently,  the  NASD  determined 
that  it  had  inadvertently  omitted 
reference  in  the  last  sentence  of  new 
section  45(a)  to  Subsection  44(c),  which 
provision  relates  to  industry  and 
clearing  controversies.  The  NASD  is, 
therefore,  proposing  to  amend 
Subsection  45(a)  to  the  Code  of 
Arbitration  Procedure  to  clarify  that  the 
member  surcharge  is  not  subject  to 
reimbursement  under  Subsections  43(c) 
and  44(c)  of  the  Code.  Thus,  the 


3  See  Securities  Exchange  Act  Release  No.  33731 
(March  8.  1994),  59  FR  11817  (March  14, 1994). 
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provision  of  Subsection  45(a)  that  the 
member  surcharge  is  not  subject  to 
reimbursement  shall  apply  in  cases 
involving  customer  disputes  as  well  as 
industry  and  clearing  controversies. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with 'the 
provisions  of  section  15A(b)(5)  of  the 
Act  which  require  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  in  that 
the  proposed  rule  clarihes  that  the 
member  surcharge  will  be  assessed 
equitably  on  each  member  who  is 
named  and  for  whom  service  is 
perfected  in  an  arbitration  proceeding. 

(B)  Self -Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  and 
subparagraph  (e)  of  rule  19b— 4 
thereunder  in  that  it  constitutes  a  due, 
fee  or  other  charge. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  61e  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


••  15  U.S.C.  780-3. 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  27, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3(>-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Sectetary. 

(FR  Doc.  94-8192  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  801(M>1-M 


[Release  No.  34-33834;  File  No.  SR-NYSE- 
94-05] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  New  York 
Stock  Exchange,  Inc.  Relating  to 
Additions  to  the  “List  of  Exchange 
Rule  Violations  and  Fines  Applicable 
Thereto  Pursuant  to  Rule  476A’' 

March  30, 1994. 

Pursuant  to  sections  19  (b)(1)  and 
(d)(1)  of  the  Securities  Exchange  Act  of 
1934  (“Act”),  15  U.S.C.  78s  (b)(1)  and 
(d)(1),  notice  is  hereby  given  that  on 
March  2, 1994,  the  New  York  Stock 
Exchange,  Inc.  (“NYSE”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”  or  “SEC”) 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  March  21, 
1994,  the  NYSE  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change  in  order  to  clarify 
certain  aspects  of  the  original  filing.^ 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

This  proposal  would  revise  the  Rule 
4  76 A  Violations  List  for  imposition  of 
fines  for  minor  Violations  of  rules  and/ 
or  policies  by  adding  to  the  list 
Exchange  policy  regarding  a  two-week 
probationary  period  for  execution  of 
orders  by  new  members  on  the 


>  Se«  letter  from  Donald  Siemer,  Director,  Market 
Surveillance  Division,  NYSE,  to  Beth  Stekler, 
Attorney,  Division  of  Market  Regulation,  SEC,  dated 
March  16, 1994  ("Amendment  No.  1”) 


Exchange  trading  floor .2  As  part  of  the 
propos^  rule  change,  the  NYSE  is  also 
seeking  approval  of  the  policy  itself.3 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpt^  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Rule  476A<  provides  that  the 
Exchange  may  impose  a  fine,  not  to 
exceed  $5,000,  on  any  member,  member 
organization,  allied  member,  approved 
person,  or  registered  or  non-registered 
employee  of  a  member  or  member 
organization  for  a  minor  violation  of 
certain  specified  Exchange  rules. 

The  purpose  of  the  Rule  476A 
procedure  is  to  provide  for  a  response 
to  a  rule  violation  when  a  meaningful 
sanction  is  appropriate,  but  when 
initiation  of  a  disciplinary  proceeding 
under  Rule  476  is  not  suitable  because 
such  a  proceeding  would  be  more  costly 
and  time-consuming  than  would  be 
warranted  given  the  minor  nature  of  the 
violation.  Rule  476A  provides  for  an 
appropriate  response  to  minor 


2  The  Exchange  also  has  requested  approval, 
under  Rule  19d-l(c)(2),  to  amend  its  Rule  19d-l 
Minor  Rule  Violation  Enforcement  and  Reporting 
Plan  ("Plan")  to  include  Its  policy  in  regard  to 
execution  of  orders  by  new  members.  See  letter 
from  James  E.  Buck.  Senior  Vice  President  and 
Secretary,  NYSE,  to  Sandra  Sciole,  Special  Counsel, 
Division  of  Market  Regulation,  SEC,  dated  March  1, 
1994. 

1  See  Amendment  No.  1,  supra,  note  1. 

4  Rule  476A  was  approved  by  the  Commission  on 
January  25, 1985.  See  Securities  Exchange  Act 
Release  No.  21688  (January  25. 1985),  50  FR  5025 
(February  5, 1985).  Subsequent  additions  of  rules  to 
the  Rule  476A  Violations  List  were  made  in 
Securities  Exchange  Act  Release  Nos.  22037  (May 

14. 1985] ,  50  FR  21008  (May  21. 1985):  23104  (April 

11. 1986) ,  51  FR  13307  (April  18. 1986);  24985 
(October  5, 1987),  52  FR  41643  (October  29. 1987); 
25763  (May  27, 1988),  54  FR  20925  (June  7, 1988); 
27878  (April  4, 1990),  55  FR  13345  (April  10, 1990); 
28003  (May  8, 1990),  55  FR  20004  (May  14, 1990); 
28505  (October  2. 1990),  55  FR  41288  (October  10, 
1990);  28995  (March  21. 1991),  56  FR  12967  (March 
28, 1991):  30280  (January  22.  1992),  57  FR  3452 
Oanuary  29, 1992):  30536  (March  31, 1992),  57  FR 
12357  (April  9. 1992);  32421  (June  7  1993),  58  FR 
32973  (June  14, 1993). 
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violations  of  certain  Exchange  rules  or 
policies,  while  preserving  the  due 
process  rights  of  the  party  accused 
through  specified,  required  procedures. 
Violations  of  these  rules  and  policies 
that  are  deemed  hy  the  Exchange  not  to 
be  minor  in  nature  are  also  subject  to 
formal  disciplinary  proceedings  under 
Exchange  Rule  476.  The  list  of  rules  and 
policies  which  are  eligible  for  the  Rule 
476A  procedures  specifies  those  rule 
violations  which  may  be  the  subject  of 
fines  under  the  rule  and  also  includes 
a  schedule  of  fines. 

In  File  No.  SR-NYSE-84-27,  which 
initially  set  forth  the  provisions  and 
procedures  of  Rule  476A,5  the  Exchange 
indicated  it  would  amend  the  list  of 
rules  from  time  to  time,  as  it  considered 
appropriate,  in  order  to  phase  in  the 
implementation  of  Rule  476A  as 
experience  with  it  was  gained. 

The  Exchange  is  seeking  approval  to 
add  to  the  list  of  rules  subject  to 
possible  imposition  of  fines  under  Rule 
4  76 A  its  policy  with  respect  to  a 
requirement  for  new  members  of  the 
Exchange  to  have  their  order  executions 
observed  by  another  member  for  a 
period  of  two  weeks. 

As  part  of  their  training  regimen,  new 
Exchange  members  are  required  to 
participate  in  a  New  Member 
Orientation  Program  (“Program”).  The 
Program,  consisting  of  six  one-hour 
sessions  over  a  two-week  period,  is 
designed  to  familiarize  the  new 
members  with  regulations,  systems  and 
trading  practices.  Subsequent  to  the 
Program  and  passing  the  member 
examination  (Series  15),  a  new  member 
is  required  to  wear  a  temporary  badge 
(called  on  the  Exchange  today  an 
“orange  badge”)  for  a  minimum  of  two 
weeks,  during  which  time  the  new 
member  may  execute  orders  only  under 
the  direct  supervision  of  another 
experienced  member.e 

The  purpose  for  the  proposed  rule 
change  is  to  facilitate  the  Exchange’s 
ability  to  ensure  compliance  with  all 
aspects  of  the  above-named  policy.  New 
members  would  be  informed  that,  if 
they  are  found  to  have  executed  an 
order  during  the  initial  two-week  period 
not  under  an  experienced  member’s 
supervision,  the  requirement  to  wear  the 
temporary  badge  and  have  their 

s  See  Securities  Exchange  Act  Release  No.  21688, 
supra,  note  4. 

6  According  to  the  NYSE,  a  new  member  may 
execute  an  order  under  the  direct  supervision  of 
any  fully  qualified  NYSE  member  who  is  a 
disinterested  third  party  to  the  transaction.  The 
experienced  member  observes  the  trade,  and 
reviews  it  for  compliance  with  the  relevant 
Exchange  rules  and  trading  practices.  This  review 
is  evidenced  by  placing  the  experienced  member's 
badge  number  on  the  back  of  the  order  ticket.  See 
Amendment  No.  1,  supra,  note  1. 


executions  observed  by  an  experienced 
member  would  be  extended  for  an 
additional  week.  A  second  violation  of 
the  policy  would  result  in  a  possible 
fine  under  the  provisions  of  Rule  476A.7 
The  Exchange  believes  failure  to 
comply  with  the  requirements  of  this 
policy  should  be  addressed  with  an 
appropriate  sanction  and  seeks 
Commission  approval  to  add  violations 
of  these  requirements  to  the  Rule  476A 
List. 

2.  Statutory  Basis 

The  proposed  rule  change  will 
advance  the  objectives  of  Section  6(b)(6) 
of  the  Act  in  that  it  will  provide  a 
procedure  whereby  members  and 
member  organizations  can  be 
“appropriately  disciplined”  in  those 
instances  when  a  rule  violation  is  minor 
in  nature,  but  a  sanction  more  serious 
than  a  warning  or  cautionary  letter  is 
appropriate.  The  proposed  rule  change 
provides  a  fair  procedure  for  imposing 
such  sanctions,  in  accordance  with  the 
requirements  of  Section  6(b)  (7)  and  6(d) 
(1)  of  the  Act. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

r  The  Exchange  has  clarined  that,  because  the 
initial  violation  of  this  policy  would  result  in  an 
extension  of  the  probationary  period,  the  second 
violation  would  be  subject  to  the  first  time  fine 
provided  by  Rule  476A.  See  Amendment  No.  1, 
supra,  note  1. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ft'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C,  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
05  and  should  be  submitted  by  April  27, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-8163  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  801(H>1-M 


[Release  No.  34-33838;  File  No.  SR-Phlx- 
94-04] 

Self-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
Nos.  1  and  2  to  a  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Amending  the  Net 
Capital  Requirements  in  Phlx  Rule  703 

March  30, 1994. 

On  January  28, 1994,  the  Philadelphia 
Stock  Exchange,  Inc.  (“Phlx”  or 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”),i  and  Rule  19b-4 
thereunder,2  a  proposed  rule  change  to 
amend  Rule  703  (Financial 
Responsibility  and  Reporting)  to  j 
correspond  to  recent  Commission 
amendments  to  SEC  Rule  15c3-l  (“SEC 

>  15  U.S.C.  78s(b)(l)  (1988). 

2 17  CFR  240.19b-4  (1992). 


Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Notices 


16253 


Net  Capital  Rule”).3  Notice  of  the 
proposed  rule  change  appeared  in  the 
Federal  Register  on  March  4, 1994.^  No 
comment  letters  were  received  on  the 
proposed  rule  change.  The  Exchange 
subsequently  filed  Amendment  Nos.  1 
and  2  to  the  proposed  rule  change.®  This 
order  approves  the  Exchange’s  proposal, 
as  amended. 

Pursuant  to  the  amendments  to  the 
SEC  Net  Capital  Rule,  all  specialists, 
except  options  market  makers,®  who  are 
currently  exempt  ft’om  the  net  capital 
requirements  of  Rule  703,  will  be 
subject  to  a  minimum  net  capital 
requirement  of  $100,000.  ^  As  a  result, 
the  Exchange  believes  that  these 
amendments  require  the  deletion  of 
Phlx  Rule  703(a)  (iii),  (iv),  and  (v). 
Currently,  Rule  703(a)  (iii),  (iv),  and  (v) 
impose  a  minimum  net  liquid  asset® 
requirement  of  $50,000  for  equity 
specialists,  $75,000  for  options 
specialists,  and  $100,000  for  firms 
which  are  both  equity  and  options 
specialists. 

The  Exchange  also  proposes  to  amend 
Rule  703  to  require  each  member 
organization  and  participant 
organization,  including  each  ROT,  to 
notify  the  Exchange  if  it  fails  to 
maintain  the  minimum  net  capital 
required  by  the  SEC  Net  Capital  Rule  or 
it  fails  to  maintain  liquid  assets  in 


»  These  amendments  go  Into  effect  on  April  1, 

1994.  See  Securities  Exchange  Act  Release  No. 

32737  (August  11. 1993),  58  FR  43555  (August  17, 
1993)  ("Exchange  Act  Release  No.  32737”). 

*  See  Securities  Exchange  Act  Release  No.  33692 
(February  28. 1994),  59  FR  10447  (March  4.  1994). 

s  Amendment  No.  1  to  the  proposal  (1)  added  the 
phrase  "foreign  currency  option”  before 
"participant  organization”  in  proposed  Rule 
703(a)(v),  and  (2)  deleted  the  word  “tentative” 
before  the  phrase  “net  capital”  in  proposed  Rule 
703(c)(ii)(A).  Amendment  No.  1  also  clarified  that 
the  proposed  rule  change  does  not  alter  the 
Exchange's  current  net  capital  requirements 
applicable  to  Registered  Options  Traders  (“ROTs”). 
See  Letter  firom  Gerald  O'Connell,  Vice  President, 
Market  Surveillance,  Phlx.  to  Sharon  Lawson, 
Assistant  Director,  Office  of  Derivatives  and  Equity 
Regulation,  Division  of  Market  Regulation, 
Commission,  dated  March  1, 1994  ("Amendment 
No.  1").  Amendment  No.  2  requests  accelerated 
approval  of  the  proposed  rule  change.  See  Letter 
from  Edith  Hallahan,  Special  Counsel,  Regulatory 
Services,  Phlx,  to  Sharon  Lawson,  Assistant 
Director,  Office  of  Derivatives  and  Equity 
Regulation,  Division  of  Market  Regulation, 
Commission,  dated  March  11, 1994. 

0  Phlx  ROTs  qualify  as  options  market  makers 
that  are  exempt  from  the  SEC  Net  Capital  Rule. 
ROTs,  however,  are,  and  will  continue  to  be,  subject 
to  a  minimum  net  capital  requirement  of  $25,000 
pursuant  to  Phlx  Rule  703.  See  Amendment  No.  1, 
supra  note  5. 

'  In  addition,  for  certain  purposes  under  the  SEC 
Net  Capital  Rule,  certain  specialists  will  be  exempt 
from  the  application  of  the  rules  haircut  and  undue 
concentration  charges  with  respect  to  their  specialty 
securities.  See  Exchange  Act  Release  No.  32737, 
supra  note  3. 

■  "Net  liquid  assets”  is  defined  in  Phlx  Rule 
703(b). 


accordance  with  Phlx  Rule  703. 
Specifically,  the  Exchange  is  proposing 
to  add  a  new  paragraph  (v)  to  Phlx  Rule 
703(a)  which  would  require  a  member 
organization  or  foreign  currency  option 
participant  organization  to  promptly 
notify  the  Exchange  if  it  ceases  to  be  in 
compliance  with  the  SEC  Net  Capital 
Rule  or  Phlx  Rule  703(a)  (iii)  or  (iv)  (i.e., 
former  sections  (a)(vi)  or  (a)(vii)). 

Lastly,  the  Phlx  proposes  to  amend 
paragraph  (c)(vi)  of  Rule  703  to  add  the 
requirement  that  a  floor  broker’s 
(  clearing  agent  guarantee  orders 
entrusted  on  the  floor  with  that  floor 
broker,  in  addition  to  transactions  and 
balances  carried  in  the  account. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5),9  in  that 
the  proposal  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  to  protect 
investors  and  the  public  interest. 
Specifically,  the  amendments  to  the  SEC 
Net  Capital  Rule  make  all  specialists, 
except  options  market  makers,  that 
previously  were  exempt  from  the  SEC 
Net  Capital  Rule  under  subparagraph 
(b)(1),  subject  to  the  rule.  The 
amendments  to  the  SEC  Net  Capital 
Rule,  therefore,  will  have  the  following 
effects  on  Phlx  specialists:  instead  of  the 
current  minimiun  net  liquid  assets 
requirements  imder  Phlx  Rule  703(a)  of 
$50,000  for  equity  specialists,  $75,000 
for  options  specialists,  and  $100,000  for 
firms  that  act  as  both  equity  and  options 
specialists,  the  SEC’s  minimum  net 
capital  requirement  of  $100,000  for 
dealer’s  would  apply,  i®  The 
Commission  finds  that  the  proposal  will 
conform  Rule  703  to  the  SEC  Net  Capital 
Rule,  as  amended,  and  is  therefore 
consistent  with  the  Act. 

The  Commission  believes  that  the 
notification  portion  of  the  proposed  rule 
change  may  prevent  fi-audulent  and 
manipulative  acts  and  practices  and 
protect  investors  and  the  public  interest 
by  providing  the  Exchange  with  the 
ability  to  respond  promptly  to  such 
notification,  especially  respecting 
options  market  makers.  Currently, 
Commission  Rule  17a-ll  requires, 
among  other  things,  prompt  telegraphic 
notice  to  a  broker-dealer’s  designated 
examining  authority,  as  well  as  the  SEC, 
when  a  broker-dealer  falls  below  its 
minimum  net  capital  requirement 
pursuant  to  the  SEC  Net  Capital  Rule. 


■15  U.S.C.  78f(b)(5)  (1988). 
’“See  supra  note  6. 


This  rule  does  not  apply  to  options 
market  makers,  because  they  are  exempt 
from  the  SEC  Net  Capital  Rule.  The 
Exchange’s  proposed  notification 
provision  would  apply  to  all  member 
organizations  and  participant 
organizations,  including  options  market 
makers.  As  a  result,  the  Commission 
finds  that  the  proposed  notification 
provision  is  consistent  with  the  Act,  in 
general,  and  with  SEC  Rule  17a-ll,  in 
particular. 

Finally,  the  Commission  finds  that  the 
proposed  requirement  that  a  floor 
broker’s  clearing  agent  guarantee  orders 
entrusted  on  the  floor  with  that  floor 
broker  may  serve  to  protect  investors 
and  the  public  interest  by  promoting 
liquidity  and  confidence  in  the 
credibility  of  floor  broker  orders, 
consistent  with  Section  6(b)(5)  of  the 
Act. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 
Amendment  Nos.  1  and  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  in  order  to  ensure 
that  the  amendments  to  Rule  703  are  in 
place  prior  to  the  April  1, 1994,  effective 
date  of  the  Commission’s  amendments 
to  the  SEC  Net  Capital  Rule.  The 
Commission  believes  that  by  granting 
accelerated  approval,  the  potential  for 
any  confusion  between  the  current  net 
capital  standards  provided  in  Rule  703 
and  those  that  will  apply  on  April  1, 
1994,  pursuant  to  the  SEC  Net  Capital 
Rule,  will  be  adequately  minimized. 
Finally,  the  original  proposal  was 
published  for  the  full  21-day  comment 
period  and  no  comments  were  received, 
and  Amendment  Nos.  1  and  2  are 
simply  clarifications  of  the  original 
proposal.  As  a  result,  the  Commission 
finds  good  cause  for  accelerating 
approval  of  the  proposed  rule  change 
and  Amendment  Nos.  1  and  2  to  the 
proposed  rule  change. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1  and  2.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
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available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  File  No.  SR-Phlx-94-04  and 
should  be  submitted  by  April  27, 1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(bK2)  of  the  Act,”  that  the 
proposed  rule  change  (SR-Phlx-94-04), 
as  amended,  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  94-8161  Filed  4-5-94;  8:45  am) 
BILUNQ  CODE 


SMALL  BUSINESS  ADMINISTRATION 

Kentucky  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Kentucky  District 
Advisory  Council  will  hold  a  public 
meeting  from  9  a.m.  on  'Thursday  and 
Friday,  April  28  and  29, 1994,  at  the 
Beckham  Room,  The  Galt  House, 
located  at  140  North  Fourth  Avenue. 
Louisville,  Kentucky,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  W'iiliam  Federhofer,  District 
Director,  U.S.  Small  Business 
Administration,  room  188,  600  Dr. 
Martin  Luther  King,  Jr.  Place,  Louisville, 
Kentucky  40202,  (502)  582-5971. 

Dated:  March  31, 1994. 

Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

(FR  Doc.  94-8191  Filed  4-5-94;  8:45  ami 
BILUNO  CODE  e0»-01-M 


[License  No.  01(01-635SJ 

Commonwealth  Enterprise  Fund,  Inc.; 
Filing  of  an  Application  for  Transfer  of 
Ownership  and  Control 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  tlie  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1993))  by 


”  15  U.S.C  78s(b){2)  (1968). 

>2 17  CFR  200.30-3(a)(12)  (1993). 


Commonwealth  Enterprise  Fund,  Inc., 
10  Post  Office  Square,  Boston, 
Massachusetts  02109,  for  transfer  of 
ownership  and  control  of  its  license, 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended,  (the  Act)  (15 
U.S.C.  et.  seq.].  Commonwealth 
Enterprise  Fund,  Inc.,  wels  licensed  May 
28. 1992. 

The  new  proposed  Shareholders  of 
Commonwealth  Enterprise  Fund,  Inc., 
are  as  follows: 


Name 

Percentage 

of 

1  ownership 

Massachusetts  Community  De¬ 
velopment  Finance  Colora¬ 
tion,  10  Post  Office  Square. 
Suite  I09(i,  Boston,  Massa¬ 
chusetts  02109  . 

42.00 

Massachusetts  Technology  De¬ 
velopment  Corporation,  148 
State  Street,  9th  Fkxx,  Bos¬ 
ton,  Massachusetts  02109 _ 

23.00 

Massachusetts  Government 
Land  Bank.  One  Court 
Street,  2rvJ  Floor,  Boston, 
Massachusetts  02108  _ 

13.00 

Thrift  Institutkms  Fund  lor  Eco¬ 
nomic  Development,  50  Con¬ 
gress  Street,  suite  540,  Bos¬ 
ton,  Massachusetts  02109  .... 

22.00 

The  new  proposed  Officers  and 
Directors  of  Community  Enterprise 
Fund,  Inc.,  are  as  follows: 


Name 

Title 

Milton  J.  Benjamin,  Jr.,  Presi- 

President  and 

dent,  Massachusetts  Com¬ 
munity  Development  Fi¬ 
nance  Corporation,  10 
Post  Office  Square,  Siiite 
1090,  Boston,  Massachu¬ 
setts  02109. 

Director. 

1 

Jesse  M.  Lanier,  President, 
Springfield  Food  System, 
Inc.,  644  State  Street,  Bos¬ 
ton,  Massachusetts  02109. 

Director. 

John  E.  Marston,  Ser'ior  Vice 

Treasurer  and 

President.  Fleet  Bank  of 
Massachusetts.  75  State 
Street.  Boston,  Massachu¬ 
setts  ()2109. 

Director. 

John  F.  Hodgman,  President, 
Massachusetts  Techrtotogy 
Development  Corporation, 
148  State  Street,  9Th  Fkx>r, 
Boston,  Massachusetts 

02109. 

Director. 

^  Name 

Title 

Gerald  Algere,  Director  of 
Lending,  Massachusetts 
Government  Land  Bank, 
One  Court  Street  2nd 
Floor,  Boston,  Massachu¬ 
setts  02108. 

Director. 

Gabrielle  E.  Greene,  Manag¬ 
ing  Director,  Comnron- 
weatth  Enterprise  Fund, 
Inc.,  10  Post  Office 
Square.  Suite  1090,  Bos¬ 
ton,  Massachusetts  0)2109. 

Clerk. 

The  applicant  will  continue 
operations  with  private  capital 
$1,912,000. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SSBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW.,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Boston,  Massachusetts. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  (Companies) 

Dated:  March  30, 1994. 

Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 

(FR  Doc.  94-8190  Filed  4-5-94;  8:45  am) 
BILUNQ  CODE  BOSS-OI-M 


DEPARTMENT  OF  STATE 

[Public  Notice  1977] 

Determination  Under  Subsection 
2(b)(1)(B)  of  the  Export-Import  Bank 
Act  of  1945  With  Respect  to  Cameroon 

Pursuant  to  subsection  2(b)(1)(B)  of 
the  Export-Import  Bank  Act  of  1945,  as 
amended,  and  in  accordance  with  the 
authority  delegated  to  the  Secretary  of 
State  by  Executive  Order  12166  of 
October  19, 1979,  as  amended,  1 
determine  that  it  is  in  the  national 
interest  and  would  clearly  and 
importantly  advance  United  States 
policy  in  the  area  of  human  rights  for 
the  Export-Import  Bank  of  the  United 
States  to  deny,  for  nonfinancial  or 
noncommercial  considerations, 

-J 
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guarantees,  insurance  extensions  of 
credit  and  participants  in  the  extension 
of  credit  with  respect  to  the  purchase  of 
automotive  vehicles  by  the  Government 
of  Cameroon  for  use  by  that  country’s 
security  force. 

Dated:  March  25, 1994. 

Warren  Christopher, 

Secretary  of  State. 

(FR  Doc.  94-8200  Filed  4-5-94;  8:45  amj 
BILUNQ  COOC  4710-10-M 


[Public  Notice  1976] 

Determination  Under  Section  498B(c) 
of  the  Foreign  Assistance  Act  of  1961, 
as  Amended 

Pursuant  to  section  498B(c)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended  (the  “Act”),  and  section  2(c)  of 
Executive  Order  12884, 1  hereby 
determine  that  the  Western  NIS 
Enterprise  Fund  should  be  established 
and  supported  under  chapter  11  of  part 
I  of  the  Act. 

This  determination  shall  be  published 
in  the  Federal  Register. 

Dated:  March  23, 1994. 

Thomas  W.  Simons,  Jr., 

Coordinator  of  U.S.  Assistance  to  the  New 
Independent  States. 

(FR  Doc.  94-8199  Filed  4-5-94;  8:45  am] 
BILLING  CODE  4710-08-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.,  Special  Committee  159 
Twen^-Ninth  Meeting;  Minimum 
Operational  Performance  Standards 
for  Airtxime  Navigation  Equipment 
Using  Globai  Positioning  System 
(GPS);  Meeting 

Ptirsuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92—463,  5  U.S.C.,  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
159  meeting  to  be  held  May  2-6,  starting 
at  9  a.m.  The  meeting  will  be  held  at  the 
RTCA  Conference  Room,  1140 
Coimecticut  Avenue,  NW.,  suite  1020, 
Washington,  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows: 

(1)  Chairman’s  introductory  remarks; 

(2)  Approval  of  summary  of  the 
Twenty -eighth  meeting  held  on 
February  4; 

r  (3)  Review’working  group  progress 
and  identify  issues  for  resolution: 

(a)  GPS/GLONASS  (WGl) 

(b)  GPS/GICAVADGNSS  (WG2) 

(c)  GPS/Other  Navigation  Systems 
(WG3) 


(d)  GPS/Precision  Landing  Guidance 
and  Airport  Surface  Surveillance  (WG4) 

(e)  Fault  Detection  and  Isolation 
(WG5) 

(f)  Equipment  Class  (Ad  Hoc); 

(4)  Interference  issues: 

(a)  Interference  Ad-Hoc  Working 
Group  Report 

(b)  SATCOM  (SC-165) 

(c)  Mobile  Satellite  Services; 

(5)  Review  of  EUROCAE  Activities; 

(6)  Assignment/review  of  future  work; 

(7)  Other  business; 

(8)  Date  and  place  of  next  meeting. 
Attendance  is  open  to  the  interested 

public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  March  31, 
1994. 

Joyce  J.  Gillen, 

Designated  Officer. 

Specific  Working  Groups  Sessions 

May  2 — Working  Group  1,  GPS/ 
GLONASS  and  Working  Group  5,  Fault 
Detection  and  Isolation. 

May  3 — Working  Group  2,  GPS/GIC/ 
WADGNSS. 

May  4 — Working  Group  3,  GPS/Other 
Navigation  Systems. 

May  5 — Working  Group  4,  Precision 
Landing  Guidance  and  Airport  Surface 
Surveillance. 

Plenary  Session — May  6. 

(FR  Doc.  94-8195  Filed  4-5-94;  8:45  am) 
BILLING  CODE  4910-13-M 


RTCA,  Inc.;  RTCA  Technical 
Management  Committee;  Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.,  Appendix  I),  notice 
is  hereby  given  for  the  RTCA  Technical 
Management  Committee  meeting  to  be 
held  April  29,  starting  at  9  a.m.  The 
meeting  will  be  held  at  the  RTCA 
Conference  Room,  1140  Connecticut 
Avenue,  NW.,  suite  1020,  Washington, 
DC  20036. 

The  agenda  for  this  meeting  is  as 
follows: 

(1)  Chairman’s  remarks: 

(2)  Approve  summary  of  March  18 
meeting; 

(3)  Consider/approve: 

(a)  Proposed  Revision  (2nd)  of  the 
Terms  of  Reference  for  Special 
Committee  180,  Design  Assurance 


Guidance  for  Airborne  Electronic 
Hardware 

(b)  Proposed  Final  Draft:  Guidance 
and  Recommended  Requirements  for 
Airport  Surface  Movement  Sensors, 
prepared  by  SC-178 

(c)  Proposed  Final  Draft;  Guidelines 
on  AMS(R)S  Near-Term  Voice 
Implementation  emd  Utilization, 
prepared  by  SC-165 

(d)  Change  1  to  RTCA  DC)-185, 
Minimum  Operational  Performance . 
Standards  for  Traffic  Alert  and  Collision 
Avoidance  System  (TCAS)  Airborne 
Equipment,  Consolidated  Edition; 

(4)  Other  business; 

(5)  Date  and  place  of  next  meeting. 
Attendance  is  open  to  the  interested 

public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
washing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  March  31, 
1994. 

Joyce  J.  Gillen, 

Designated  Officer. 

(FR  Doc.  94-8196  Filed  4-5-94;  8:45  am) 
BILLING  CODE  491fr-1»-M 


Intent  To  Rule  on  Application  to 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at  the 
Adirondack  Regional  Airport, 
Harrietstown,  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Correction  of  notice  of  intent  to 
rule  on  application  to  impose  and  use 
the  revenue  from  a  Passenger  Facility 
Charge  (PFC)  at  the  Adirondack 
Regional  Airport,  Harrietstown,  New 
York. 

SUMMARY:  This  correction  amends 
information  which  was  included  in  the 
previously  published  notice. 

In  notice  document  94-5782 
beginning  on  page  11647  in  the  Federal 
Register  issued  of  Friday,  March  11, 
1994,  imder  “supplemental 
information”  the  first  sentence  of  the 
second  paragraph  should  read  “On 
January  31, 1994,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Town  of  Harrietstown  was 
substantially  complete  within  the 
requirement  of  §  158.25  of  part  158”. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Mr.  Philip  Brito,  Manager  of  the  New 
Y’ork  Airports  District  Office.  181  South 
Franklin  Avenue,  room  305,  Valley 
Stream,  New  York.  11581,  TeL  (718) 
553-1882.  the  application  may  be 
reviewed  in  person  at  this  same 
location. 

Issued  in  famaica.  New  York  on  March  16. 
1994. 

Peter  Nelson, 

Acting  Manager.  Airports  Division  Eastern 
^  gion. 

iFR  Doc.  94-8193  Filed  4-5-94: 8:45  am) 
BILUNG  CODE  WIO-tS-M 


Intent  To  Rule  on  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Burhank-Glendaie-Pasadena  Airport, 
Burbank,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
actK)H:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Burbank- 
Glendale-Pasadena  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Oinnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  May  6, 1994. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  in  triplicate 
to  the  following  address:  Federal 
Aviation  Administration,  Airports 
Division,  P.O.  Box  92007,  WWPC.  Los 
Angeles.  CA  90009  *  *  *  or  delivered 
in  triplicate  to  the  following  street 
addr^;  Federal  Aviation 
Administration,  Airports  Division. 
15000  Aviation  Blvd.,  Hawthorne,  CA 
90261. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Thomas  E. 
Greer,  Director,  Airport  Services, 
Burbank-Glendale-Pasadena  Airpmrt. 
2627  Hollywood  Way,  Burbank,  CA 
91505. 

Air  carriers  and  foreign  air  carriers 
may  sutanit  copies  of  written  conunents 
previously  provided  to  the  Burbank- 
Glendale-Pasadena  Airport  Authority 
under  §  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  P.  Milligan,  Supervisor. 
Standards  Section.  AWP-621.  Airports 
Division,  Federal  Aviation 
Administration,  15000  Aviation  Blvd.. 


Hawthorne,  CA  90261,  Tel.  (310)  297- 
1029.  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  firom  a  PFC  at 
Burbank-Glendale-Pasadena  Airport 
under  the  provisions  of  the  Aviation 
Safety  find  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  March  24, 1994  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Burbank-Glendale- 
Pasadena  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 

The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  28, 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  Proposed  PFC:  $3.00. 

Proposed  Charge  Effective  Date: 
September  1, 1994. 

Proposed  Charge  Expiration  Date: 
September  30.  2001. 

Total  Estimated  PFC  Revenue: 
$34,989,000.00. 

Brief  Description  of  Proposed 
ProjecUs): 

Impose  and  Use  Projects:  AF-01 
Reconstruct  Runway  ^26;  AF-02 
Reconstruct  Runway  15/33;  lA-01 
Acquire  Land-Plant  C-1. 

Impose  Only  Projects:  AF-03  Extend 
Taxiway  B;  AF-04  Construct  ARFF 
Station:  LA-02  Acquire  Land-Plant  B-6. 

Class  or  Classes  of  Air  Carriers  Which 
the  Public  Agency  Has  Requested  Not 
Be  Required  To  Collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
Form  1800-31. 

Any  j)erson  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  up>on  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Burbank-Glendale-Pasadena  Airport 
Authority.  Burbank-Glendale-Pasadena 
Airport. 

Issued  in  Los  Angeles.  California  on  March 
28, 1994. 

Robert  C  Bloom, 

Acting  Manager,  Airports  Division,  IVesfem- 
Pacific  Region. 

(FR  Doc.  94-8104  Filed  4-5-94;  8:45  am] 
BILUNO  CODE  4»»0-1S4i 


Federal  Railroad  Administration 

Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  49  CFR  Part  236 

Pursuant  to  49  CFR  Part  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Block  Signal  Application  (BS-AP)  -4>Io. 
3283 

Applicant:  Kansas  City  Southern 
Railway  Company,  Mr.  M.W.  Hahn. 

Vice  President-Transportation,  4601 
Blanchard  Road,  Shreveport,  Louisiana 
71107. 

The  Kansas  City  Southern  Railway 
Company  seeks  approval  of  the 
proposed  discontinuance  and  removal 
of  the  traffic  control  system,  on  the 
single  main  track,  between  Zacha 
Junction,  milepost  62.6  and  proposed 
Union  Pacific  Railroad  Company 
connection,  milepost  56.95,  near 
Garland,  Texas,  on  the  former  Atchison, 
Topeka,  and  Santa  Fe  Railway 
Company,  Dallas  Subdivision;  including 
the  discontinuance  and  removal  of  two 
power-operated  switches  and  associated 
signals  at  Zacha  Junction. 

The  reason  given  for  the  proposed 
changes  is  to  enhance  the  safety  of  train 
operations  by  placing  control  of  all  train 
movements  under  the  direction  of  a 
local  person,  because  the  area  will 
change  to  typical  yard  operations. 

BS-AP-No.  3284 

Applicant:  Consolidated  Rail 
Corporation,  Mr.  J.F.  Noffsinger,  Chief 
Engineer — C&S,  2001  Market  Street, 

P.O.  Box  41410,  Philadelphia, 
Pennsylvania  19101-1410. 

The  Consolidated  Rail  Corporation 
seeks  approval  of  the  proposed 
modification  of  the  automatic  block 
signal  system,  on  Track  No.  2,  between 
CP95,  milepost  95.7  and  Marion 
Interlocking,  milepost  101.5,  near 
Marion,  Ohio,  on  the  Indianapolis  Line. 
Indianapolis  Division;  consisting  of  the 
discontinuance  and  removal  of 
automatic  signals  972  and  992,  and  the 
installation  of  autcnnatic  signal  982. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  and  improve  train  handling. 

BS-AP-4^o.  3285 
Applicants 

Norfolk  Southern  Corporation,  Mr.  J.W. 
Smith,  Chief  Engineer — C&S, 
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Communication  and  Signal 
Department,  99  Spring  Street,  SW., 
Atlanta,  Georgia  30303. 

CSX  Transportation,  Incorporated,  Mr. 
W.J.  Scheerer.  Chief  Enginew — ^Train 
Control,  500  Water  Street, 

Jacksonville,  Florida  32202. 

Norfolk  Southern  Corporation  (NS) 
and  CSX  Transportation.  Incorporated 
(CSX)  Jointly  seek  approval  of  the 
proposed  modification  of  the  limits  to 
D&S  Interlocking,  milepost  57.4,  near 
East  Durham,  North  Carolina,  Piedmont 
Division,  Goldsboro  to  Greensboro  Line, 
where  a  single  main  track  of  CSX 
crosses  at  grade  two  main  tracks  of  the 
NS.  The  proposal  includes  the 
discontinuance  and  removal  of  signal 
ILA  and  the  relocation  of  signal  IR. 

The  reason  given  for  the  proposed 
changes  is  to  allow  for  increased  sp>eed 
through  the  interlocking. 

BS-AP-No.  3286 

Applicant:  Illinois  Central  Railroad. 
Mr.  John  T.  Sharkey,  Engineer — Signals. 
455  N.  Qtyfront  Plaza  Drive,  Chicago, 
Illinois  60611. 

The  Illinois  Central  Railroad  seeks 
approval  of  the  proposed  modification 
of  the  Pass  Manchac  Bridge 
Interlocking,  milepost  874.6,  near 
Manchac,  Louisiana,  Southern  Region. 
McComb  District:  consisting  of  the 
automated  lowering  of  the  bridge  upon 
the  approach  detection  of  a  train. 

The  reason  given  for  the  proposed 
changes  is  an  ongoing  schedule  of 
modernization  of  facilities  to  provide  a 
higher  level  of  efficiency. 

BS-AP-No.  3287 
Applicant:  Atchison,  Topeka  and 
Santa  Fe  Railway  Company,  Mr.  W.S. 
Seery,  Director  Signal  Systems, 
Communications  and  Signal.  4515 
Kansas  Avenue.  Kansas  Qty,  Kansas 
66106-1199. 

The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  seeks  approval  of  the 
proposed  discontinuance  and  removal 
of  the  traffic  control  system,  on  the 
auxiliary  main  tracks,  between  milepost 
6.0  and  milepost  8.0,  near  Argentine. 
Kansas,  Eastern  Region.  Emporia 
Subdivision:  consisting  of  the 
conversion  of  all  auxiliary  main  tracks 
to  yard  tracks,  the  conversion  of  the 
existing  power-operated  switches  to 
NA-15  pneumatic  switches,  and 
removal  of  all  controlled  signals. 

The  reason  given  for  the  proposed 
changes  is  that  due  to  operationcd 
changes  the  Auxiliary  h^n  Line  will  be 
converted  to  yard  tracks. 

BS-AP-No.  3288 

Applicant:  Soo  Line  Railroad 
Company,  Mr.  G.M.  Short,  Director 


Signals  HH-US,  105  South  5th  Street, 

Box  530,  Minneapolis,  Minnesota 
55440. 

The  Soo  Line  Railroad  Company  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
signal  system,  on  the  single  main  track, 
between  Merriam  Park,  milepost  416.0, 
Minneapolis.  Minnesota  and  E14, 
milepost  435.0,  Hopkins,  Minnesota,  a 
distance  of  approximately  19  miles,  on 
the  Heartland  Division,  Merriam  Park 
Subdivision. 

The  reason  givra  for  the  proposed 
changes  is  to  reduce  maintenance  costs 
associated  with  maintaining  the  signal 
system,  which  is  no  longer  needed,  due 
to  the  removal  of  trackage  and  current 
train  operations. 

BS-AP-No.  3289 

Applicant:  Southern  Pacific  Lines. 

Mr.  J.A.  Turner,  Engineer — Signals, 
Southern  Pacific  Building,  One  Market 
Plaza,  San  Francisco,  California  94105. 

The  Southern  Pacific  Lines  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system,  on  the 
single  main  track,  between  Ashland, 
milepost  C— 429  and  Glendale,  milepost 
C-510,  Oregon,  on  the  Siskiyou  District, 
Pacific  Region,  a  distance  of 
approximately  81  miles. 

The  reason  given  for  the  proposed 
changes  is  that  the  traffic  on  the  route 
is  such  that  the  signal  system  is  no 
longer  required  and  the  changes  will 
reduce  costs  and  improve  train 
operations. 

BS-AP^4o.  3290 

App/iconts;  National  Railroad 
Passenger  Corporation,  Mr,  P.A. 

Cannito,  Vice  President  Engineering. 
30th  and  Market  Streets.  Philadelphia, 
Pennsylvania  19104. 

Consolidated  Rail  Corporation,  Mr. 

J.F.  Noffsinger,  Chief  Engineer — C&S, 
2001  Market  Street.  P.O.  Box  41410, 
Philadelphia,  Pennsylvania  19101- 
1410. 

Southeastern  Pennsylvania 
Transportation  Authority,  Mr,  J.W. 
Palmer,  Assistant  General  Manager 
Railroad  Division,  1515  Market  Street, 
Philadelphia,  Pennsylvania  19102. 

The  National  Railroad  Passenger 
Corporation  (Amtrak),  Consolidated  Rail 
Corporation  (Conrail),  and  Southeastern 
Pennsylvania  Transpkortation  Authority, 
jointly  seek  approvd  of  the  proposed 
discontinuance  of  Park  Interlocking, 
milepost  43.9,  Parkesburg, 

Pennsylvania,  on  Amtrak’s  Harrisburg 
Line,  Philadelphia  Division,  consisting 
of  the  following: 

1.  Conversion  of  the  No.  15  power- 
opiated  crossover  to  hand  opwation 


equipped  with  a  center  lever  electric 
lock: 

2.  Installation  of  a  new  hand-operated 
crossover  equipped  with  a  center  lever 
electric  lock  between  Track  No.  4  and 
the  Industrial  Track: 

3.  Conversion  of  interlocked  signals 
lOR  and  18L  to  automatic  signals  442 
and  439  respectively:  and 

4.  Removal  of  all  other  tracks,  signals, 
and  switches. 

The  reason  given  for  the  proposed 
changes  is  to  enable  Conrail  to  perform 
switdiing  by  hand  at  Parkesburg  from 
No.  1  and  No.  4  main  tracks  to  the 
industrial  track  without  affecting  other 
tracks. 

BS-AP-No.  3291 

Applicant:  Chicago  and  North 
Western  Transportation  Company,  Mr. 
D.E.  Waller,  Vice  President  Engineering 
and  Materials,  165  N.  Canal  Street. 
Chicago.  Illinois  60606. 

The  Chicago  and  North  Western 
Transportation  Company  seeks  approv'al 
of  the  proposed  modification  of  the 
automatic  block  signal  system  on  the 
single  main  track  ^ween  Marcy 
Junction,  milepost  18.0  and  Northlake. 
milepost  28.8,  Wisconsin,  on  the  Adams 
Subdivision;  consisting  of  the  relocation 
of  six  and  discontinuance  and  removal 
of  two  automatic  block  signals. 

The  reason  given  for  the  proposed 
changes  is  to  maximize  efficiency  and 
safety  of  train  operations  by  replacing 
aging  pole  fine  with  modem  solid  state 
cod^  track  circuitry. 

BS-AP-N9.  3292 
Applicants:  Springfield  Terminal 
Railway  Company  and  Maine  Central 
Railroad  Company,  Mr.  S.F.  Nevero, 
Vice  President  Engineering,  Iron  Horse 
Park,  North  Billerica.  Massachusetts 
19104. 

The  Springfield  Terminal  Railway 
Company  and  Maine  Central  Railroad 
Company,  Jointly  seek  approval  of  the 
proposed  modification  of  the  traffic 
control  system,  on  the  single  main  track, 
between  CPF-113,  milepost  113.7  and 
CPF-112,  milepost  112.81,  near 
Waterville,  Maine;  consisting  of  the 
following: 

1.  The  discMitinuance  and  removal  of 
14  controlled  signals; 

2.  The  conversion  of  power-operated 
switches  Nos.  41,  43,  45, 49,  and  51  to 
hand  operation;  and 

3.  The  conversion  of  No.  39  power- 
operated  crossover  to  hand  operation, 
equipped  with  an  electric  lock. 

The  reason  given  for  the  proposed 
changes  is  that  reconfiguration  of  the 
existing  track  and  signal  facility  is 
requir^  for  present  needs  and  the 
power  switching  facility  is  no  longer 
required. 
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BS-AP-No.  3293 

Applicant:  Burlington  Northern 
Railroad  Company,  Mr.  William  G. 
Peterson,  Director  Signal  Engineering, 
9401  Indian  Creek  Parkway,  Overland 
Park,  Kansas  66210-2007. 

The  Burlington  Northern  Railroad 
Company  seeks  approval  of  the 
proposed  modification  of  the  traffic 
control  system,  on  the  single  main  track, 
between  Zulch,  Texas,  milepost  158.0 
and  Newby,  Texas,  milepost  185.0, 
Southern  Corridor,  Fort  Worth  Division, 
Houston  Subdivision:  consisting  of  the 
discontinuance  and  removal  of  10 
automatic  signals  and  the  installation  of 
20  automatic  signals. 

The  reason  given  for  the  proposed 
changes  is  to  respace  and  relocate 
signals  at  the  time  of  a  pole  line 
elimination  project. 

Rules  Standards  &  Instructions 
Application  (RS&I-AP)  No.  1092 

Applicant:  Southern  Pacific  Lines, 

Mr.  E.P.  Reilly,  Vice  President  and  Chief 
Engineer,  Southern  Pacific  Building, 

One  Market  Plaza,  San  Francisco, 
California  94105. 

The  Southern  Pacific  Lines  (SP)  seeks 
relief  from  the  requirements  of  the 
Rules,  Standard  and  Instructions,  49 
CFR,  Part  236,  §  236.307,  to  the  extent 
that  the  carrier  not  be  required  to  install 
indication  locking  for  approximately 
224  signal  locations  on  the  SP,  the 
aspects  of  which  are  not  controlled  by 
line  circuits  so  arranged  that  a  single 
fault  will  not  permit  a  more  favorable 
aspect  than  intended  to  be  displayed. 

The  applicant’s  justification  for  relief 
is  that  the  estimated  cost  of  a  program 
to  achieve  compliance  is  in  excess  of 
$700,000  and  would  take  several  years 
to  complete  the  required  work. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  Ae  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 

FRA,  400  Seventh  Street,  SW., 
Washington,  DC  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 


Issued  in  Washington,  DC,  on  March  30, 
1994. 

Phil  Olekszyk, 

Acting  Deputy  Associate  Administrator  for 
Safety  Compliance  and  Program 
Im  piemen  ta  tion . 

(FR  Doc.  94-8171  Filed  4-5-94;  8:45  am) 
BiLUNQ  CODE  4910-04-P 


National  Highway  Traffic  Safety 
Administration 

Announcing  the  Eleventh  Meeting  of 
the  Motor  Vehicle  Safety  Research 
Advisory  Committee 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT, 
ACTION:  Meeting  announcement. 

SUMMARY:  This  notice  armounces  the 
eleventh  meeting  of  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 
(MVSRAC).  The  Committee  was 
established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  to  obtain  independent 
advice  on  motor  vehicle  safety  research. 
At  this  meeting  the  Committee  will 
discuss  NHTSA’s  Research  and 
Development’s  FY  94  and  FY  95 
research  plans,  air  bag  field 
performance,  status  of  the  National 
Advanced  Driving  Simulator  Program, 
technology  transfer,  and  MVSRAC’s 
subcommittee  activities. 

DATE  AND  TIME:  The  meeting  is 
scheduled  to  begin  at  10:30  a.m.,  on 
Thursday.  April  28, 1994,  and  conclude 
at  4  p.m.  that  afternoon. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  3200  of  the  U.S.  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventh  Street,  SW., 
Washington,  DC, 

SUPPLEMENTARY  INFORMATION:  In  May 
1987,  the  Motor  Vehicle  Safety  Research 
Advisory  Committee  was  established. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  source  of  ideas 
for  motor  vehicle  safety  research.  The 
MVSRAC  will  provide  information, 
advice  and  recommendations  to  NHTSA 
on  matters  relating  to  motor  vehicle 
safety  research,  and  provide  a  forum  for 
the  development,  consideration  and 
communication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

The  meeting  is  open  to  the  public,  but 
attendance  may  be  limited  due  to  space 
availability.  Participation  by  the  public 
will  be  determined  by  the  Committee 
Chairman. 

A  public  reference  file  (Number  88- 
01)  has  been  established  to  contain  the 
products  of  the  Committee  and  will  be 
open  to  the  public  during  the  hours  of 


9:30  a.m.  to  4  p.m.  at  the  National 
Highway  Traffic  Safety  Administration’s 
Technical  Reference  Division  in  Room 
5108  at  400  Seventh  Street,  SW., 
Washington,  DC  20590,  telephone:  (202) 
366-2768. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Coyle,  Office  of  Research  and  , 
Development,  400  Seventh  Street,  SW., 
Room  6206,  Washington,  DC  20590, 
telephone:  (202)  366-5926. 

Issued:  April  1, 1994. 

George  L.  Parker, 

Chairman,  Motor  Vehicle  Safety  Research 
Advisory  Committee. 

(FR  Doc.  94-8222  Filed  4-5-94;  8:45  am) 
BILUNQ  CODE  4910-S9-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

March  30, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0745. 

Regulation  ID  Number:  LR-27-83 
(Temporary  R^ulation). 

Type  of  Review:  Extension. 

Title:  Floor  Stocks  Credit  or  Refunds 
and  Consumer  Credits  or  Refunds  With 
Respect  to  Certain  Tax-Related  Articles: 
Excise  Tax  on  Heavy  Trucks. 

Description:  LR-27-83  requires  sellers 
of  trucks,  trailers  and  semi-trailers,  and 
tractors  to  maintain  records  of  the  gross 
vehicle  weights  of  articles  sold  to  verify 
taxability. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
4,100. 

Estimated  Burden  Hours  Per 
Recordkeeper:  2  hours,  4  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping 
Burden:  4,140  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  EMD  20224. 
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OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  94-8215  Filed  4-5-94;  8;45  am) 
BILUNQ  CODE  463(M)1-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

March  31. 1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96—511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1241. 

Regulation  ID  Number:  PS-092-90 
Final. 

Type  of  Review:  Extension. 

Title:  Special  Valuation  Rules. 

Description:  Section  2701  of  the 
Internal  Revenue  Code  allows  various 
elections  by  family  members  who  make 
gifts  of  common  stock  or  partnership 
interests  and  retain  senior  interests.  The 
elections  affect  the  value  of  the  gifted 
interests  and  the  retained  interests. 


Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 

1,200. 

Estimated  Burden  Hours  Per 
Respondent:  25  nainutes. 

Frequency  of  Response:  Other  (one¬ 
time  election). 

Estimated  Total  Reporting  Burden: 
496  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  94-8216  Filed  4-5-94;  8:45  ami 
BILUNG  CODE  4e30-01-M 


Internal  Revenue  Service 

Nonconventional  Source  Fuel  Credit; 
Publication  of  Inflation  Adjustment 
Factor,  Nonconventional  Source  Fuel 
Credit,  and  Reference  Price  for 
Calendar  Year  1993 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury 

ACTION:  Publication  of  inflation 
adjustment  factor,  nonconventional 
source  fuel  credit,  and  reference  price 
for  calendar  year  1993  as  required  by 
section  29  of  the  Internal  Revenue  Code 
(26  U.S.C.  29). 

SUMMARY:  The  inflation  adjustment 
factor,  nonconventional  source  fuel 
credit,  and  reference  price  are  used  in 


determining  the  availability  of  the  tax 
credit  for  production  of  fuel  from 
nonconventional  sources  under  section 
29  of  the  Internal  Revenue  Code. 

DATES:  The  1993  inflation  adjustment 
factor,  nonconventional  source  fuel 
credit,  and  reference  price  apply  to 
qualified  fuels  sold  during  calendar  year 
1993. 

INFLATION  FACTOR:  The  inflation 
adjustment  factor  for  calendar  year  1993 
is  1.8918. 

CREDIT:  The  nonconventional  source 
fuel  credit  for  calendar  year  1993  is 
$5.68  per  barrel-of-oil  equivalent  of 
qualified  fuels. 

PRICE:  The  reference  price  for  calendar 
year  1993  is  $14.24. 

Because  the  above  reference  price 
does  not  exceed  $23.50  multiplied  by 
the  inflation  adjustment  factor,  the 
phaseout  of  credit  provided  for  in 
section  29(b)(1)  of  the  Internal  Revenue 
Code  does  not  occur  for  any  qualified 
fuel  based  on  the  above  reference  price. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  inflation  factor  and  credit — ^Thomas 
Thompson,  0’:R,  Internal  Revenue 
Service,  1111  Constitution  Ave.,  NW., 
Washington,  DC  20224,  Telephone 
Number  (202)  874-0585  (not  a  toll-free 
number). 

For  the  reference  price — David 
McMunn,  CC:DOM.P&SI;6,  Internal 
Revenue  Service,  1111  Constitution 
Ave.,  NW,,  Washington,  DC  20224, 
Telephone  Number  (202)  622-3110  (not 
a  toll-free  number). 

Stuart  L.  Brown, 

Associate  Chief  Counsel  (Domestic). 

IFR  Doc.  94-8160  Filed  3-31-94;  4:23  pm) 
BILUNQ  CODE  4a3<M>1-U 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  59,  No.  66 
Wednesday,  April  6,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


INTER-AMERICAN  FOUNDATION  BOARD 
MEETING 

TIME  AND  DATE:  April  19. 1994,  2:00 
p.m.,  4:00  p.m. 

PLACE:  901  N.  Stuart  Street,  Tenth  Floor, 
Arlington,  Virginia  22203. 

STATUS:  Open  except  for  the  portions 
specified  as  closed  session  as  provided 
in  22  Part  1004.4(b). 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  Minutes  of  the  January 
11, 1994,  Meeting  of  the  Board  of  Directors. 

2.  Chairman’s  Report. 

3.  President's  Report. 

4.  Designation  of  Interim  President. 

5.  Audit  Committee  Report. 


6.  Board  Meeting  Schedule. 

7.  Procedure  to  Deal  with  Complex  Issues. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Adolfo  A.  Franco,  Secretary  to  the  Board 
of  Directors,  (703)  841-3894. 

Dated:  April  4, 1994. 

Adolfo  A.  Franco, 

Sunshine  Act  Officer. 

[FR  Doc.  94-8398  Filed  4-4-94;  3:28  pml 
BILUNQ  CODE  702S-01-M 


DEPARTMENT  OF  JUSTICE 
UNITED  STATES  PAROLE  COMMISSION 
Public  Announcement 
Pursuant  To  The  Government  In  the 
Sunshine  Act 

(Public  Law  94—409)  (5  U.S.C.  Section 
552b] 

TIME  AND  DATE:  10:00  a.m.,  Friday,  April 
8, 1994. 


PLACE:  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland,  20815. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
following  matter  has  been  placed  on  the 
agenda  for  the  open  Parole  Commission 
meeting. 

Proposal  to  close  one  of  the  Commission's 
regional  offices. 

AGENCY  CONTACT:  Tom  Kowalski.  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  March  30, 1994. 

Rockne  Chickinell, 

Deputy  General  Counsel,  U.S.  Parole 
Commission. 

IFR  Doc  94-8386  Filed  4-4-94;  2:49  pm| 
BILUNO  CODE  4410-01-M 


Wednesday 
April  6,  1994 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Parts  86,  88,  and  600 
Control  of  Air  Pollution  From  New  Motor 
Vehicles  and  New  Motor  Vehicle  Engines; 
Refueling  Emission  Regulations  for  Light- 
Duty  Vehicles  and  Light-Duty  Trucks; 
Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  86, 88,  and  600 

[AMS-FRL-^1-6] 

RIN  2060-AC64 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Refueling  Emission 
Regulations  for  Light-Duty  Vehicles 
and  Light-Duty  Trucks 
agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  contains 
EPA’s  final  rule  implementing  the 
control  of  vehicle  refueling  emissions 
through  the  use  of  vehicle-based 
systems.  It  applies  to  light-duty  vehicles 
and  light-duty  trucks.  The  rule  applies 
to  all  fuels  used  by  a  vehicle,  and 
includes  special  provisions  for  vehicles/ 
fuels  judged  to  be  inherently  low  in 
refueling  emissions.  For  light-duty 
vehicles,  the  requirements  begin  in  the 
1998  model  year,  and  phase  in  over 
three  model  years.  In  the  1998  model 
year,  40  percent  of  each  manufacturer’s 
light-duty  vehicles  must  meet  the 
requirements.  This  increases  to  80 
percent  in  the  1999  model  year  and  rises 
to  100  percent  in  model  years  2000  and 
later.  A  special  provision  for  phase-in  is 
also  included  for  small  volume 
manufacturers  of  light-duty  vehicles. 

This  requirement  also  applies  to  light- 
duty  trucks.  For  light-duty  trucks  with 
a  gross  vehicle  weight  rating  of  0-6000 
lbs,  the  requirement  begins  in  model 
year  2001  and  phases-in  over  three 
model  years  at  the  same  rate  as  applied 
to  light-duty  vehicles.  For  light-duty 
trucks  with  a  gross  vehicle  weight  rating 
of  6001-8500  lbs,  the  requirement 
commences  in  model  year  2004  and 
phases-in  over  three  model  years  at  the 
same  rate  as  light-duty  vehicles.  The 
rule  does  not  apply  to  heavy-duty 
vehicles. 

This  rule  also  establishes  certification 
requirements  covering  test  procedures 
for  integrated  and  non-integrated 
control  system  designs,  a  refueling 
emission  standard  of  0.20  g/gallon  and 
other  related  certification  requirements 
and  provisions.  Finally,  the  rule 
contains  enforcement  provisions  related 
to  liability.  Selective  Enforcement 
Auditing  and  nonconformance 
penalties. 

EFFECTIVE  DATES:  This  final  rule  is 
effective  on  May  6, 1994. 

The  new  information  collection 
requirements  contained  in  40  CFR  parts 
86  and  88  applying  to  1998  and  later 
model  year  vehicles  have  not  been 


approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  are  not  effective 
until  OMB  has  approved  them.  EPA  will 
publish  a  technical  amendment  in  the 
Federal  Register  once  the  information 
collection  requirements  are  approved. 
ADDRESSES:  Materials  relevant  to  this 
final  rule  are  contained  in  Public  Docket 
No.  A-87-11,  located  in  the  Air  and 
Radiation  Docket  and  Information 
Center  of  the  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC,  20460  and  is  available 
for  public  review  in  room  M-1500. 
Relevant  materials  may  also  be  found  in 
Public  Docket  No.  A-84-07,  established 
in  support  of  EPA’s  assessment  of  air 
pollution  regulatory  strategies  for  the 
gasoline  marketing  industry.  The 
dockets  may  be  inspected  from  8  a.m.  to 
4  p.m.  Monday  through  Friday,  except 
for  government  holidays.  Under  40  CFR 
part  2,  a  reasonable  fee  may  be  charged 
by  EPA  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Bryson,  U.S.  EPA  (RDSD-12), 
Special  Regulatory  Projects  Branch, 

2565  Plymouth  Road,  Ann  Arbor,  MI 
48105,  Telephone:  (313)  741-7828. 
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I.  Background 

On  August  19, 1987,  EPA  published 
in  the  Federal  Register  a  Notice  of 
Proposed  Rulemaking  (NPRM)  for  the 
control  of  vehicle  refueling  emissions 
(52  FR  31162).  The  proposal  described 
the  need  for  these  controls  as  well  as  the 
conclusions  of  an  EPA  study  of  gasoline 
marketing  emissions  comparing  the 
relative  merits  of  the  two  available 
control  technologies:  Systems 
incorporated  into  the  gasoline 
dispensing  pump  system  design  (known 
as  Stage  II  vapor  recovery)  and  systems 
incorporated  into  the  design  of  the 
vehicle  (known  as  onboard  refueling 
vapor  recovery  (ORVR))  (see  Public 
Docket  A-84-07).  Based  on  this  study, 
along  with  EPA’s  analysis  and  response 
to  public  comments  published  in 
documents  separate  from  the  NPRM 
(Evaluation  of  Air  Pollution  Regulatory 
Strategies  for  Gasoline  Marketing 
Industry — Response  to  Public 
Comments  (II-A-20),  Draft  Regulatory 
Impact  Analysis:  Proposed  Refueling 
Emission  Regulations  for  Gasoline- 
Fueled  Motor  Vehicles,  Vols.  I  and  II) 
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(II-A-18, 19),  and  technical  support 
documents  related  to  ORVR  test 
procedure  (II-A-08)  and  ORVR  vehicle 
safety  (II-A-17),  EPA  proposed  to 
require  refueling  emission  control 
through  ORVR  systems.  The  above 
mentioned  studies  are  available  in 
public  docket  A-87-11.  All  future 
references  of  this  nature  can  be  found  at 
the  cited  location  in  public  docket  A- 
87-11  unless  otherwise  indicated. 

Subsequent  to  the  publication  of  the 
NPRM,  EPA  held  a  public  hearing  in 
October  1987,  followed  by  an  extensive 
public  comment  period  which  closed  in 
February  1988.  Comments  were 
analyzed  by  EPA  and  key  issues  were 
assessed.  As  a  result,  EPA  determined 
that  the  final  rulemaking  should  be 
delayed  pending  the  resolution  of  safety 
concerns  expressed  by  both  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  (part  of  the  Department  of 
Transportation  (DoT))  and  a  number  of 
the  commenters.  The  final  rule  was 
further  delayed  when  it  became  evident 
that  Congress  would  address  issues 
concerning  refueling  controls  in  the 
1990  Clean  Air  Act  Amendments 
(CAAA). 

The  1990  Amendments  revised 
section  202(a)(6)  of  the  CAA  to  read  as 
follows: 

Within  1  year  after  the  date  of  the 
enactment  of  the  Clean  Air  Act  Amendments 
of  1990,  the  Administrator  shall,  after 
consultation  with  the  Secretary  of 
Transportation  regarding  the  safety  of 
vehicle-based  (‘onboard’)  systems  for  the 
control  of  vehicle  refueling  emissions, 
promulgate  standards  under  this  section 
requiring  that  new  light-duty  vehicles 
manufactured  beginning  in  the  fourth  model 
year  after  the  model  year  in  which  the 
standards  are  promulgated  and  thereafter 
shall  be  equipped  with  such  systems. 

Subsequent  to  the  enactment  of  the 
CAAA,  EPA  continued  its  consultation 
with  DOT/NHTSA  related  to  the 
potential  safety  concerns  regarding  the 
implementation  of  vehicle-based 
refueling  emission  controls.  In  July 
1991,  NHTSA  completed  an  updated 
safety  study  entitled  “An  Assessment  of 
the  Safety  on  Onboard  Refueling  Vapor 
Recovery  Systems”.  On  September  3, 
1991,  EPA  published  an  additional 
Federal  Register  notice  (56  FR  43682) 
releasing  the  NHTSA  report  for  public 
review  and  seeking  further  comment  on 
key  issues  involved  with  ORVR 
controls,  most  notably  on  circumstances 
that  had  changed  since  the  publication 
of  the  NPRM.  The  notice  also  described 
and  sought  comment  on  a  document 
entitled  “Summary  of  Changed 
Circumstances”,  which  discussed 
statutory  changes,  technology 
development,  and  potential 


modifications  to  the  refueling  test 
procedure. 

EPA  held  a  public  hearing  on 
September  26  and  27, 1991,  and  public 
comments  were  received  for  30  days 
thereafter.  After  reviewing  these 
comments,  EPA  continued  its 
consultation  with  NHTSA.  Based  on  the 
outcome  of  the  consultation,  EPA 
determined  that  ORVR  controls  should 
not  be  required  at  that  time.  The  Agency 
took  this  step  because  it  concluded, 
after  consultation  with  NHTSA  and  after 
considering  the  conclusions  of  NHTSA’s 
safety  study,  that  ORVR  controls  posed 
“unreasonable”  safety  risks  relative  to 
Stage  II  systems.  A  Federal  Register 
notice  detailing  the  decision  and  the 
supporting  rationale  was  published  on 
April  15, 1992  (57  FR  13220). 

EPA’s  action  was  challenged  by 
representatives  of  the  petroleum 
refining,  gasoline  marketing, 
environmental  and  consumer  auto 
safety  communities.  They  argued  that 
section  202(a)(6)  of  the  CAA  created  a 
non-discretionary  duty  to  promulgate 
ORVR  standards  for  LDVs.  The  court 
agreed,  holding  that  EPA  had  no  choice 
but  to  promulgate  such  standards,  and 
that  the  entire  safety  analysis  in  the 
April  15, 1992  notice  was  flawed 
because  of  the  comparison  with  Stage  II 
technology,  a  comparison  not  allowed 
by  the  text  of  the  statute.  NRDC  v.  EPA, 
983  F.  2d  259,  261,  269-71  (D.C.  Cir. 
1993).  The  court  stated  further,  in  dicta, 
that  the  record  did  not  establish  that  all 
ORVR  systems  present  inherent  and 
unreasonable  safety  risks.  Id.  at  261, 

270.  The  court  set  aside  the  April  15, 
1992  Agency  action,  and  ordered  EPA  to 
promulgate  regulations  requiring 
vehicle-based  refueling  controls  on 
LDVs  in  accordance  with  the  CAA. 

The  petitioners  further  moved  the 
court  for  an  order  requiring  EPA  to  issue 
ORVR  requirements  by  a  particular  date. 
Before  the  court  ruled,  EPA  and  the 
petitioners  entered  into  a  settlement 
agreement  whereby  the  Agency  agreed 
to  promulgate  such  rules  by  January  22, 
1994  (58  FR  33813,  June  21,  1993). 

Subsequent  to  the  court’s  decision, 
EPA  published  two  Federal  Register 
notices  (May  27, 1993,  58  FR  30731  and 
June  17, 1993,  58  FR  33418)  seeking 
public  comment  on  the  key  issues  that 
had  changed  since  the  last  public 
comment  period.  EPA  also  held  a  public 
hearing  on  these  issues  on  July  22, 1993, 
and  solicited  comments  for  30  days 
thereafter.  EPA  has  analyzed  these 
additional  comments,  and  has  revised 
its  proposed  regulations  accordingly.  To 
support  this  rule,  two  key  documents,  a 
Final  Regulatory  Impact  Analysis  and  a 
Summary  and  Analysis  of  Comments 


have  been  completed  and  are  available 
for  review  in  the  public  docket. 

The  remainder  of  the  dociunent  is 
divided  into  sections.  Section  II 
describes  the  various  aspects  of  the  rule 
as  listed  in  the  Table  of  Contents  above, 
and  provides  rationale  for  the 
approaches  being  implemented.  Section 
III  describes  the  long  and  extended 
public  participation  in  the  rulemaking 
process  and  previous  study.  Section  IV 
summarizes  the  Regulatory  Impact 
Analysis.  Finally,  sections  V  through  X 
describe  various  aspects  of  the  rule  with 
regard  to  compliance  w'ith  various 
administrative  requirements  such  as  the 
Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act. 

II.  Description  of  the  Rule 

A.  Applicability 

1.  Application  of  the  Refueling  Emission 
Standard  to  LDVs 

Section  202(a)(6)  of  the  Act  mandates 
that  EPA  promulgate  requirements  for 
new  light-duty  vehicles  (LDVs)  to  be 
equipped  with  ORVR  systems.  In  the 
August  1987  NPRM,  EPA  proposed  that 
ORVR  requirements  apply  to  LDVs  and, 
in  this  rule,  is  finalizing  that  LDV 
portion  of  the  original  NPRM,  consistent 
with  the  statutory  requirements.  The 
model  year,  phase-in,  certification  and 
other  requirements  for  LDVs  are 
discussed  in  sections  B  through  F, 
below', 

2.  Extension  of  the  ORVR  Requirement 
to  LDTs 

Under  the  authority  provided  in 
Section  202(a)(1)  of  the  Clean  Air  Act 
(CAA),  EPA  is  applying  the  ORVR 
requirement  to  light-duty  trucks  (LDTs). 
EPA  is  finalizing  portions  of  that 
proposal  in  today’s  rules.  Each 
manufacturer’s  LDTs  will  have  to  meet 
the  refueling  emission  requirements 
under  the  phase-in  schedule  and 
compliance  program  for  trucks 
described  in  the  Implementation  section 
below. 

In  reaching  this  decision,  EPA  has 
conducted  a  detailed  analysis  of  the 
need  for  and  desirability  of  extending 
the  requirement  beyond  the  LDV  class. 
The  analysis  is  detailed  in  the 
supporting  Regulatory  Impact  Analysis 
(RIA)  available  in  the  public  docket.  The 
key  points  are  summarized  below. 

First,  the  rule  affects  pollutants  which 
“cause  or  contribute  to  air  pollution 
which  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare” 
(Section  202(a)(1)).  Hydrocarbons,  as 
ozone  precursors,  have  long  been  an 
essential  object  of  emission  control 
strategies  (both  vehicles  and  non¬ 
vehicles).  Ambient  ozone  is  an  irritant 
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that  adversely  affects  pulmonary 
membranes,  lung  tissues,  and  lung 
functions,  and  is  also  associated  with 
adverse  ecological  effects.  Refueling 
emissions  also  contain  benzene,  a  Group 
A  human  carcinogen.  The  gasoline 
vapors  themselves  also  adversely  affect 
public  health  and  welfare. 

Second,  and  perhaps  most 
compelling,  is  die  large  amount  of 
refueling  emissions  which  arise  from 
these  LDTs.  In  1990,  trucks  represented 
about  33  percent  of  the  gasoline  used  by 
highway  motor  vehicles.  Using 
American  Automobile  Manufacturers 
Association  (AAMA)  figures,  retail  truck 
sales  have  increased  at  a  compound 
annual  rate  of  4-5  percent  over  the  past 
ten  years,  and  this  growth  is  projected 
to  continue  well  into  the  next  century. 
This  increase  in  sales  and  market 
fraction  has  led  to  an  increase  in  the 
gasoline  used  by  trucks.  The  fraction  of 
gasoline  used  by  LDTs  is  projected  to 
increase  to  37  percent  by  2000  and 
continue  at  that  level  or  higher  in  the 
future.  Thus,  the  percentage  of  the 
refueling  emissions  inventory 
attributable  to  LDTs  is  large  and  is 
expected  to  increase  in  the  future. 

Another  way  to  look  at  the  magnitude 
of  the  emissions  from  LDTs  is  the 
equivalent  gram  per  mile  (g/mi) 
emission  rate  attributable  to  their 
uncontrolled  refueling  emissions.  As 
shown  in  the  RIA,  taking  into  account 
Phase  II  RVP  control  and  the  RVP  effects 
of  reformulated  gasoline,  the  nationwide 
uncontrolled  refueling  emission  rate 
during  the  ozone  season  for  LDTs  is 
about  0.22  g/mi.  These  are  large 
emission  rates  in  contrast  to  those 
controlled  by  other  strategies  being 
implemented  under  the  1990  CAAA  and 
being  considered  by  the  states  in  their 
State  Implementation  Plans.  A  good 
example  is  the  Clean-Fuel  Fleet 
requirements  under  section  246  of  the 
CAA  and  the  Low  Emission  Vehicle 
program  being  implemented  in 
Cahfornia  and  perhaps  in  other  states. 

In  these  cases  the  equivalent  emission 
reductions  are  in  the  range  of  0.12  to 
0.18  g/mile. 


Third,  EPA  believes  that  ORVR 
controls  are  technologically  feasible  for 
LDTs.  Reports  and  other  materials 
submitted  to  the  docket  over  the  past 
several  years  as  well  as  comments  by 
the  regulated  industry  indicate  that 
prototype  ORVR  systems  have  been 
installed  on  a  number  of  passenger  cars 
and  light  trucks  (IV-A-06,  IV-I>-682, 
680,  682,  685,  688,  864,  701,  712,  718, 
719,  720,  721,  rV-E-50,  73).  As  is  now 
the  case  with  evaporative  control 
systems,  we  anticipate  that  the  control 
technology  used  for  LDT  ORVR  systems 
will  be  very  similar  to  that  applied  to 
LDVs.  Although  there  are  some 
differences  between  LDV  and  LDT  fuel 
systems  (e.g.,  tank  size  in  some  larger 
LDTs),  the  general  fuel  system  concepts, 
designs,  and  configurations  are  very 
similar.  In  addition,  vehicles  in  both 
classes  must  meet  the  recently 
promulgated  enhanced  evaporative 
emission  control  requirements 
beginning  in  the  1996  model  year.  As 
with  LDVs,  EPA  anticipates  that  the 
same  evaporative  emission  control 
technology  can  be  applied  to  control 
refueling  emissions  in  LDTs.  To  ensure 
that  the  enhanced  evaporative  control 
system  canister  and  purge  system  can  be 
applied  to  ORVR  controls,  EPA  is 
applying  the  same  refueling  emission 
test  procedure  approach  to  LDTs  as  is 
being  applied  to  LDVs.  The  only 
significant  design  difference  will  be  the 
need  for  some  form  of  a  fillneck  seal. 
However,  with  the  anticipated  liquid 
seal  approach  this  requires  at  most  a 
minor  fillneck  modification  and  does 
not  involve  new  hardware. 

While  there  are  vehicle-to-vehicle 
differences  in  fuel  system  designs,  these 
affect  both  the  evaporative  and  refueling 
emission  rates  for  a  given  vehicle/fuel 
system  design.  To  EPA’s  knowledge 
there  is  nothing  unique  about  the  design 
or  function  of  LDT  fuel  systems  relative 
to  LDVs  which  would  suggest  that  the 
test  procedure  approach  being  applied 
to  LDVs  would  not  be  equally  effective 
for  LDTs  in  accomplishing  the  goal  of 
allowing  the  widespread  use  of 
integrated  enhanced  evaporative/ 


refueling  emission  control  systems. 
Although  uncertainty  has  been 
expressed,  no  commenter  provided  data 
or  even  a  substantiated  argument  to 
support  the  view  that  the  test  procedure 
modifications  would  not  be  equally 
effective  in  facilitating  LDT  use  of 
integrated  enhanced  evaporative/ 
refueling  control  systems.  In  fact,  testing 
conducted  by  the  Coordinating  Research 
Council  (CRC-APRAC  Project  VE-6) 
(IV-D-565)  and  EPA  (II-A-06)  indicate 
no  significant  difference  between  LDV 
and  LDT  uncontrolled  refueling 
emission  rates.  As  is  the  case  for  LDVs, 
the  refueling  test  procedure  approach 
described  above  should  allow  the 
widespread  use  of  integrated  refueling/ 
evaporative  control  systems  for  LDTs. 
Thus,  since  there  is  no  problem  with 
applying  enhanced  evaporative  control 
systems  to  LDTs,  there  should  be  no 
problem  with  integrated  evaporative/ 
refueling  control  systems. 

The  benefits  of  applying  the  ORVR 
requirements  to  LE)Ts  exceed  the  costs 
of  the  requirement.  Since  EPA  believes, 
and  the  manufacturers’  comments 
indicate,  that  most  vehicles  will  use  an 
integrated  evaporative/refueling  control 
system,  the  incremental  costs  of  LDT 
ORVR  controls  are  relatively  small.  As 
detailed  in  the  RIA,  EPA’s  cost  is 
comprised  of  added  hardware  (mostly 
an  improved  vent/rollover  valve  and 
larger  diameter  vapor  line)  and  short 
term  development  costs  (for  emissions 
and  safety  certification,  facility 
modification  hardware/tooling 
modifications,  and  systems  engineering) 
minus  the  fuel  recovery  credit.  The  size 
of  the  fuel  recovery  credit  depends  on 
the  amount  of  vapor  captured.  This  in 
turn  depends  on  the  fuel  used,  the 
emissions  rate  (g/gal),  and  the  presence 
or  absence  of  Stage  II  vapor  recovery. 
Taking  all  of  these  factors  into  account, 
and  assuming  Stage  II  controls  in  most 
of  the  ozone  NAAs,  the  cost  estimate  for 
LDTs/HDVs  are  shown  below  in  Table 


1. 

Table  1.— Estimated  Per-Vehicle  Costs  of  ORVR  Systems  in  LDTs 


Vehicle  group 

Hardware 

($/vehicle) 

Develop 

($/vehicle) 

Operating  cost 
(NPV) 

Short  term 
net  cost 

Long  term 
net  cost 

. 

$4.79 

$2.65 

-$3.70 

$3.74 

$1.09 

For  vehicles  operating  in 
nonattainment  areas  (NAAs),  the 
recovery  credits  are  smaller  and  the 
short  and  long  term  net  costs  increase 
by  about  $3  per  vehicle  over  those  in  the 
table  above. 


As  was  discussed  above,  LDTs 
represent  over  33  percent  of  the  nation’s 
gasoline  consumption.  With  the  test 
procedure  and  control  system  approach 
mentioned  above,  EPA  expects  that  the 
in-use  control  efficiency  of  LDT  ORVR 


systems  will  exceed  95  percent. 
Incremental  to  Stage  II  controls,  LDT 
ORVR  controls  would  provide  a 
nationwide  average  annual  emission 
reduction  of  115,000  tons  between  1998 
and  2020.  Reductions  in  NAAs  with 
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Stage  II  controls  are  large  as  well.  With 
no  Stage  II  phase-out,  the  average 
annual  emission  reduction  in  the  NAAs 
is  31,000  tons.  If  Stage  II  is  phased  out 
when  ORVR  is  in  widespread  use 
(2010),  the  average  annual  emission 
reduction  in  the  NAAs  attributable  to 
LDT  controls  increases  to  68,000  tons. 
These  incremental  reductions  in  NAAs 
are  large  relative  to  the  other  control 
options  available. 

As  is  discussed  below,  reductions  in 
refueling  emissions  have  value  in  all 
areas  of  the  country.  However,  the  main 
focus  of  the  ORVR  requirement  is  to 
provide  ozone  NAAs  additional 
reductions  to  assist  them  in  complying 
or  maintaining  compliance  with  the 
ozone  standard.  Thus,  the  important 
areas  to  consider  are  those  which  are 
not  now  in  compliance  with  the  ozone 
standard.  At  present  there  are  54 
marginal  or  worse  ozone  NA  areas, 
which  represent  about  54.9  percent  of 
the  nationwide  highway  gasoline 
consumption.  Of  these  54  areas,  about 
43  now  have,  or  are  expected  to  have. 
Stage  II  vapor  recovery  systems  in  place. 
Since  ORW  controls  are  required  on  all 
LDVs,  and  Stage  II  vapor  recovery  is  (or 
will  be)  in  place  in  most  moderate  or 
worse  ozone  NAAs,  the  key  comparison 
to  be  made  is  (1)  retaining  Stage  II 
controls  in  the  moderate  or  worse  ozone 
NAAs  solely  for  the  purpose  of 
controlling  LDT/HDV  refueling 
emissions,  versus  (2)  requiring  ORVR 
controls  for  LDTs  and  possibly  HDVs, 
assuming  the  Stage  II  control  that  is  or 
will  be  in  place.  This  comparison 
provides  a  worst  case  perspective  on  the 
LDT/HDV  cost  effectiveness,  since 
benefits  outside  NAAs  are  ignored  and 
planned  Stage  II  is  assumed  to  continue 
after  the  ORVR  requirement  is 
promulgated. 

As  is  described  in  the  RIA,  EPA  has 
conducted  the  analysis  for  both  the 
Stage  II  retention  and  ORVR  options. 
The  cost  effectiveness  of  retaining  Stage 
II  solely  for  the  purpose  of  controlling 
LDT/HDV  refueling  emissions  is  about 
$3400  per  ton.  The  cost  effectiveness  of 
the  IDT  ORVR  controls  incremental  to 
the  Stage  II  now  in  place  is  about  $200 
per  ton  if  Stage  II  is  phased  out  when 
ORVR  control  is  in  widespread  use 
(2010)  and  only  about  $700  per  ton  if 
Stage  II  is  never  phased  out.  Under 
either  scenario  the  cost  effectiveness  of 
the  ORVR  option  is  attracti\’o  Thus, 
even  with  the  Stage  II  controls,  it  is 
more  cost  effective  to  require  ORVR 
controls  on  LDTs  than  to  retain  Stage  11 
solely  for  controlling  IDT/HDV 
refueling  emissions. 

In  addition  to  the  VOC  emission 
reduction  benefits  cited  above,  LDT 
ORVR  controls  have  other  benefits. 


These  benefits  have  not  been  considered 
in  the  calciilations  above,  but  would 
further  enhance  the  attractiveness  of 
LDT  ORVR.  LDT  ORVR  controls  would 
result  in  an  average  annual  fuel  savings 
equivalent  to  about  31  million  gallons  of 
gasoline  per  year  between  the  period 
1998  and  2020  asstiming  no  Stage  11 
phase-out,  and  about  43  million  gallons 
per  year  if  Stage  II  is  phased  out.  In 
addition,  there  will  be  health  benefits  as 
a  result  of  reductions  in  air  toxic 
emissions.  Best  estimates  are  the 
avoidance  of  2-3  cancer  incidences  per 
year  as  a  result  of  lower  refueling 
benzene  emissions.  Additional  cancer 
avoidances  are  possible  depending  on 
tlie  assumption  regarding  the 
toxicological  impact  of  the  remainder  of 
the  constituents  of  the  gasoline  vapor. 
Reductions  in  potential  non-cancer 
health  effects  and  welfare  benefits  such 
as  reduced  crop  and  material  damage 
due  to  ozone  would  occur  as  well. 

In  summary,  EPA  has  decided  to 
implement  ORVR  controls  for  LDTs  for 
several  reasons:  Their  contribution  to 
the  VOC  inventory  is  significant  and 
there  is  a  need  for  additional  VOC 
reductions  to  address  air  quality 
concerns,  the  control  is  technologicaUy 
feasible  and  inexpensive,  there  are 
additional  valuable  benefits,  and.  as 
discussed  in  the  RIA,  the  cost 
effectiveness  is  very  attractive, 
especially  when  compared  to  other 
programs  being  implemented  and  under 
consideration.  The  analysis  shows  that 
the  cost  effectiveness  of  implementing 
ORVR  controls  for  LDTs  is  superior  to 
retaining  Stage  11  controls  for  the  same 
purpose.  The  overall  benefit  to  cost  ratio 
for  LDT  ORVR  is  about  1.5.  If  the 
application  of  ORVR  controls  to  LDVs 
and  LDTs  allows  phaseout  of  Stage  II 
controls  in  the  future,  the  cost  savings 
attributable  to  Stage  II  operations/ 
maintenance  w'hich  would  no  longer 
occur  would  make  the  average  aimual 
costs  of  ORVR  controls  negative  (an 
average  annual  savings  of  over  $40 
million).  Based  on  the  cost  effectiveness 
analysis  and  benefit-cost  ratio,  one 
could  also  justify  implementing  LDT 
ORVR  controls  incremental  to  Stage  n 
controls.  However,  the  long-term 
retention  of  Stage  II  would  seem 
problematic  since  it  would  be  needed 
only  for  heavy-duty  vehicles. 

3.  Heavy  Duty  Vehicles 

In  the  NPRM,  EPA  proposed  to 
require  ORVR  controls  for  all  HDVs. 
However,  as  discussed  below,  this 
requirement  is  not  being  finalized  in 
this  rulemaking. 

Information  available  to  EPA 
indicates  that  an  HDV  ORVR  system 
would  be  conceptually  similar  to  those 


applied  LDVs  and  LDTs  and  the  initial 
costs  should  be  relatively  small. 
However,  motor  vehicle  manufacturers 
have  argued  that  the  design  and 
production  of  ORVR  systems- for  HDVs 
would  be  considerably  more  difficult 
than  for  LDVs  and  LDTs.  Commenters 
have  maintained  that  the  technological 
step  from  light-duty  technology  is 
greatest  with  regard  to  HDVs  which 
have  the  largest  fuel  tanks  and  different 
fuel/ vapor  system  component  designs 
and  configurations  than  many  smaller 
LDTs.  Comments  regarding  incomplete 
HDVs  expressed  concern  that  secondary 
manufacturers  would  improperly 
modify  or  incorrectly  complete  the 
vehicle  fuel  system  (which  is  usually 
not  fully  installed  for  incomplete  HDVs) 
and  perhaps  affect  the  proper  function 
of  the  manufacturer-provided  ORVR 
system.  Concern  was  also  expressed  that 
secondary  manufacturers  might  not 
have  the  expertise  to  correctly  install 
the  ORVR  systems  in  all  cases.  In  each 
case  the  primary  manufecturer  may 
have  legal  liability  for  potential 
problems.  It  is  also  worth  noting  that 
many  HDVs  are  also  produced  %  the 
primary  manufacturer  as  an  incomplete 
HDVs,  perhaps  compounding  the 
concern. 

EPA  recognizes  the  manufacturers’ 
strong  concerns  about  ORVR 
implementation  issues  that  are  unique 
to  HDVs,  and  agrees  that  in  many  cases 
the  apphcation  of  ORVR  controls  to 
HDVs  would  be  more  difficult  than  for 
LDTs.  Oftentimes  the  fuel  and  vapor 
control  systems  are  differently 
configured  than  those  on  LDTs  and  the 
fuel  tanks  are  larger  and  of  different 
design.  The  large  number  of  commercial 
applications  for  HDVs  leads  to  a  larger 
number  of  unique  body /chassis  designs 
(e.g.,  12  passenger  vans,  crew  cabs,  long 
bed  pick-ups,  dual  wheel  axle  trucks) 
and  thus  a  larger  number  of  different 
fuel  system  configurations.  Another 
significant  difference  is  that  the  engine 
in  the  HDV  would  be  certified  separate 
from  the  ORVR  system  and  thus  there 
are  additional  challenges  in  matching 
the  canister  purge  provided  by  the 
engine  with  the  needs  of  each  ORVR 
system.  The  manufacturers'  comments 
discussed  above  lay  out  the  special 
concerns  for  incomplete  HDVs, 
including  potential  legal  liabilities  for 
the  primary  manufacturer.  Finally,  it 
should  be  noted  that  unlike  LDVs  and 
LDTs  EPA  is  not  aware  of  any  prototype 
ORVR-equipped  HDVs. 

Given  these  concerns,  the  effort 
needed  to  implement  LDV  and  LDT 
ORVR  systems,  the  relatively  small 
number  of  gasofine-fueled  HDVs,  and 
the  fact  that  the  apphcation  of  ORVR 
standards  to  HDVs  is  discretionary,  EPA 
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is  not  finalizing  the  portion  of  the 
NPRM  which  applies  to  HDVs. 

Even  without  implementing  HDV 
ORVR  requirements  at  this  time,  the 
ORVR  program  still  provides  significant 
benefits.  When  viewed  as  a  percentage 
of  sales,  ORVR  still  applies  to  91 
percent  of  all  gasoline-fueled  trucks  and 
97  percent  of  all  gasoline-fueled 
vehicles.  Similarly,  control  is  still 
achieved  over  86  percent  of  all  gasoline- 
fueled  truck  refueling  emissions  and  94 
percent  of  all  gasoline  vehicle  refueling 
emissions.  Thus,  EPA’s  final  decision 
that  ORVR  requirements  .•’’•e  not 
required  for  these  vehicles  does  not 
significantly  reduce  the  effectiveness  of 
the  ORVR  program. 

4.  Applicability  to  California  Vehicles 

As  discussed  further  in  the  summary 
and  analysis  of  comments,  today’s  final 
rule  implements  a  federal  standard 
applicable  to  all  vehicles  sold  in  the 
United  States.  Based  on  the  language  in 
section  202(a)(6)  of  the  Act,  EPA 
considers  refueling  emissions  control  to 
be  an  evaporative  standard.  Although 
California  has  motor  vehicle  standards 
in  place  for  model  year  1998  and 
beyond,  including  evaporative  emission 
standards,  to  date  EPA  has  issued  no 
section  209(b)  waivers  which  consider  a 
federal  ORVR  refueling  program  when 
e'  aluating  the  protectiveness,  in  the 
a{  gregate,  of  those  standards.  However, 
E£^A  interprets  section  209(b)(3)  to 
provide  that  once  a  section  209(b) 
waiver  is  granted,  compliance  with  the 
stale  program  is  deemed  compliance 
with  the  federal  program  standards.  (See 
42  FR  3193,  January  17, 1977).  To  the 
extent  that  a  new  federal  standard  is 
established  subsequent  to  a  waiver,  such 
standard  will  be  considered  in  a  waiver 
reconsideration  or  future  waiver  request 
consideration.  EPA  is  making  no  finding 
at  this  time  how  stringency,  in  the 
ORVR  context,  may  be  considered  in  a 
waiver  proceeding,  should  one  occur.  (It 
should  be  noted  that  EPA  in  this  notice 
is  restating  its  consistent  interpretation 
for  the  convenience  of  rulemaking 
participants,  and  does  not  intend  to 
reopen  for  reconsideration  the  issue  of 
the  effect  of  existing  section  209(b) 
waivers  on  post-waiver  regulations.) 

The  California  Air  Resources  Board 
(CARB)  staff  has  held  one  workshop  to 
discuss  the  proper  application  of 
refueling  control  (November  2, 1993). 
CARB  is  considering  three  courses  of 
action:  adopting  the  federal  ORVR  rule, 
adopting  a  California-specific  ORVR 
rule,  test,  or  standard,  or  maintaining 
that  California’s  current  motor  vehicle 
program,  taken  in  the  aggregate,  is  at 
least  as  stringent  as  the  federal  program 
notwithstanding  the  lack  of  ORVR 


controls.  If  California  submits  a  waiver 
request  for  its  evaporative  emission 
control  program  applicable  to  model 
year  1998  or  thereafter,  which  does  not 
include  federal  ORVR  requirements, 

EPA  will  decide  at  that  time  whether 
California’s  motor  vehicle  program  is  at 
least  as  protective  as  the  federal 
program. 

5.  Fuels  Covered 

In  the  September  1991  and  May  1993 
notices,  EPA  specifically  solicited 
comments  on  applying  the  ORVR 
requirements  to  highway  motor  vehicles 
powered  by  fuels  other  than  gasoline. 
Consistent  with  EPA  policy  on  fuel 
neutrality  and  establishing  a  consistent 
set  of  requirements  for  all  fuels,  today’s 
rule  requires  that  LDVs  and  LDTs 
operating  on  any  fuels  be  capable  of 
meeting  the  refueling  emission  standard 
described  below.  It  applies  to  vehicles 
certified  under  both  40  CFR  part  86  and 
40  CFR  part  88.  Although  many 
commenters  stated  that  the  refueling 
standard  should  not  apply  to  vehicles 
operating  on  diesel  fuels,  the  section 
202(a)(6)  requirement  by  its  terms 
applies  to  all  LDVs  regardless  of  the 
type  of  fuel  used.  (In  contrast,  section 
202(k)  requires  evaporative  emission 
controls  only  for  “gasoline-fueled  motor 
vehicles’’.)  However,  EPA  has  attempted 
to  tailor  the  refueling  emission 
certification  requirements  to  the  fuel 
used. 

Manufacturers  of  vehicles  capable  of 
operating  on  gasoline,  alcohol,  or 
gasoline/alcohol  blends  must  show  that 
these  vehicles  comply  when  refueled 
with  such  fuels  through  testing  as 
described  later  in  this  preamble.  This 
requirement  applies  to  dedicated  neat 
alcohol  fuel  vehicles  and  vehicles  using 
alcohol  blends.  Bi-fuel  or  dual-fuel 
vehicles  must  meet  the  requirements  on 
both  fuels.  Flexible-fueled  vehicles  must 
meet  the  requirements  On  all  fuel 
combinations.  At  the  present  time  the 
only  alcohol  fuel  affected  is  methanol. 

However,  a  waiver  of  emission  testing 
requirements  is  available  for  those 
vehicles/fuels  which  are  considered  to 
be  inherently  low  in  refueling 
emissions.  EPA  believes  that  a  general 
engineering  evaluation  approach  is 
acceptable  for  diesel  vehicles  ^d  diesel 
fuels  for  several  reasons.  Diesel  fuel 
today  has  a  Reid  Vapor  Pressure  (RVP) 
of  less  than  one  pound  per  square  inch 
(psi)  (7  kPa)  and  diesel  engines  today  do 
not  raise  the  temperature  of  fuel  in  their 
tanks  substantially  more  than  do 
gasoline  engines  (less  than  130  °F  under 
most  conditions).  For  these  reasons,  the 
vapor  space  over  the  fuel  in  diesel  tanks 
has  a  very  low  concentration  of  fuel 
vapor  compared  to  that  in  gasoline  tanks 


and  thus  displacement  refueling 
emissions  are  low.  EPA  thus  expects 
diesel  fuel  vehicles  to  meet  the  refueling 
emission  standard  without  a  control 
system. 

Under  this  approach,  the  vehicle 
manufacturer’s  certification  application 
must  include  a  statement  that  there  is 
nothing  about  the  vehicle,  its  fuel 
system,  or  fuel  that  is  counter  to  EPA’s 
assessment  as  discussed  above,  and  the 
manufacturer’s  certification  that  the 
vehicle  meets  the  refueling  emission 
standard  (even  without  a  control 
system). 

EPA  retains  the  opportunity  to  test 
vehicles  to  ensure  that  they  comply 
with  the  emission  standard  during 
certification  confirmatory  testing. 
Selective  Enforcement  Audits,  and  in- 
use  testing.  EPA  also  retains  the  right  to 
retract  the  engineering  evaluation 
option  for  diesel  vehicles  if  the  RVP  of 
in-use  diesel  fuel  increases  or  is 
expected  to  increase  beyond  1  psi  (7 
kPa)  or  a  significant  increase  in  fuel 
tank  temperatures  is  expected. 

Since  exhaust  and  evaporative 
emission  requirements  now  exist  for  all 
new  methanol-fueled  (neat  and  blend) 
vehicles,  these  shall  be  required  to 
comply  with  the  ORVR  standards  under 
the  same  phase-in  schedule  as  gasoline- 
fueled  vehicles.  EPA  expects  that  these 
vehicles  will  use  a  technology  similar  to 
that  used  to  comply  with  the 
evaporative  emission  requirement. 

The  refueling  control  requirement 
will  be  applied  to  other  dedicated,  dual¬ 
fuel,  bi-fuel,  and  flexible- fuel  vehicles 
using  other  fuels  (e.g.,  dedicated  and 
hybrid  electric  vehicles,  ethanol  and 
eAanol  blends,  compressed  and  liquid 
natural  gas,  liquified  petroleum  gas)  as 
regulations  covering  these  fuels  are 
implemented  in  the  future.  Lead  time, 
safety,  and  other  factors  will  be 
considered  in  the  course  of  these 
actions.  Full  testing  and  engineering 
evaluation  certification  options,  will  be 
considered. 

B.  Implementation 

1.  Leadtime,  Effective  Model  Year  and 
Phase-in  Requirements 

Section  202(a)(6)  of  the  Act  specifies 
a  four  model  year  lead  time  before 
ORVR  requirements  are  to  become 
effective  for  LDVs  (“vehicles 
manufactured  beginning  in  the  fourth 
model  year  after  the  model  year  in 
which  the  standards  are  promulgated”). 
After  this  four-year  lead  time,  a  three- 
year  phase-in  period  begins,  during 
which  40  percent,  80  percent,  and  100 
percent,  respectively,  qf  each 
manufacturer’s  sales  of  new  LDVs  will 
need  to  meet  the  ORVR  requirements. 
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Today’s  action  is  occurring  early  in  the 
1994  model  year.  Thus,  ORVR 
requirements  for  LDVs  will  become 
effective  with  the  1998  model  year.  At 
least  40  percent  of  each  manufacturer’s 
LDV  sales  will  need  to  meet  ORVR 
requirements  in  model  year  1998,  80 
percent  for  model  year  1999,  and  100 
percent  for  model  years  2000  and  later. 

Since  the  application  of  ORVR 
requirements  to  LDTs  is  under  the  <• 
general  authority  in  section  202(a)(1), 
the  specific  lead  time  and  phase-in 
requirements  of  section  202(a)(6)  do  not 
automatically  apply.  Rather,  the 
standard  “shall  take  effect  after  such 
period  as  the  Administrator  finds 
necessary  to  permit  the  development 
and  application  of  the  requisite 
technology,  giving  appropriate 
consideration  to  the  cost  of  compliance 
“  (Section  202(a)(2)). 

As  discussed  elsewhere  in  this 
preamble,  EPA  believes  that  the  nature 
of  ORVR  technology  for  LDTs  will  be 
very  similar  to  that  for  LDVs  and  that 
the  cost  of  controls,  incremental  to  the 
cost  of  enhanced  evaporative  emission 
controls,  is  minimal.  EPA  also  does  not 
believe  that  ORVR  controls  for  LDTs 
present  different  safety  issues  than 
canisters  on  LDVs  where  there  is  now 
general  consensus  that  there  are  no 
unreasonable  risks.  VVe  therefore  believe 
that  the  lead  time  required  for 
developing  these  systems  could  be 
similar  regardless  of  vehicle  class. 

While  several  commenters  requested  a 
delay  in  the  LDT  ORVR  requirement, 
commenters  did  not  indicate  that  it  was 
not  technically  feasible  to  develop 
ORVR  controls  for  LDTs  during  this 
timeframe.  However,  comments  firom 
the  vehicle  manufacturers  did  express  a 
concern  that  resource  and  facility 
constraints  would  make  simultaneous 
development  of  ORVR  systems  for  LDVs 
and  all  trucks  problematic.  They  have 
also  indicated  that  design,  development 
and  some  in-use  experience  with  ORVR 
systems  on  passenger  cars  would  be 
helpful  in  the  design  of  LDT  systems. 

EPA  has  concluded  that  the  resource 
and  facility  concerns  expressed  by  the 
manufacturers  and  the  desirability  for 
in-use  experience  with  ORVR  systems 
can  be  balanced  against  the  need  for 
emission  reductions  by  beginning  the 
phase-in  of  ORVR  requirements  for 
LDTs  after  the  program  for  LDVs  has 
been  fully  implemented.  In  the  mid-to- 
late  1990’s  gasoline-powered  vehicle 
manufacturers  will  need  to  respond  to 
new  evaporative  emission  requirements, 
cold  CO  exhaust  emission  standards, 
and  California  and  Clean  Fuel  Fleet 
exhaust  emission  standards  among 
others.  Most  of  these  requirements 
apply  to  all  three  vehicle  classes  and 


entail  several  hundred  vehicle/engine 
families.  Under  the  statutory 
requirement  the  manufacturers  will 
need  to  comply  with  LDV  ORVR 
requirements  in  the  same  timeframe. 

And  while  complying  with  the 
enhanced  evaporative  and  ORVR 
requirements  simultaneously  using  an 
integrated  control  system  reduces  the 
burden  relative  to  separate  approaches 
for  LDTs,  a  delay  for  LDTs  is  not 
unreasonable  given  the  already  existing 
requirements.  This  trade-off  is  also 
acceptable  in  the  short-term  since  Stage 
II  reveling  controls  are  or  will  be  in 
place  in  many  ozone  NAAs.  However, 
for  the  reasons  discussed  above,  EPA 
believes  that  ORVR  controls  are  the 
preferred  long  term  approach  for  control 
of  refueling  emissions  from  LDTs. 

Therefore,  the  requirements 
promulgated  today  for  LDTs  will  be 
implemented  in  two  stages.  The  first 
stage  will  cover  LDTs  with  a  GVWR  of 
6,000  or  less  (LLDT),  the  second  will 
cover  LDTs  with  a  GVWR  of  6,001  to 
8,500  lbs  GVWR  (HLDT).  LLDTs 
represent  about  70  percent  of  LDT  sales. 
HLDTs  represent  the  remaining  30 
percent.  For  LLDTs,  the  ORVR 
requirement  will  begin  implementation 
in  the  2001  model  year  and  will  phase 
in  over  three  model  years  according  to 
the  same  percentages  as  LDVs.  For 
HLDTs,  the  ORVR  requirement  will 
begin  implementation  in  the  2004 
model  year  and  will  phase  in  over  three 
model  years  according  to  the  same 
percentages  as  LDVs  (40/00/100).  This 
schedule  will  permit  the  development 
and  application  of  cost-effective, 
economically  achievable  technology,  as 
required  by  section  202(a)(2)  and  will 
still  allow  consideration  of  the  Stage  II 
phaseout  provisions  of  section  202(a)(6) 
of  the  CAA  in  the  long  term. 

Provisions  of  40  CFR  86.085— 1(b) 
permit  manufacturers  to  certify  HD  Vs 
with  a  GVTVR  of  8,501-10,000  lbs 
GVWR  as  LDTs.  This  option  will  remain 
in  effect  for  refueling  controls.  HDVs 
certified  imder  this  option  would  be 
treated  as  HLDTs  for  purposes  leadtime, 
phase-in  and  sales  compliance 
determination. 

FPA  does  not  view  the  provisions  of 
section  202(a)(3)  as  applying  to 
refueling  controls,  as  that  provision  was 
probably  intended  to  apply  only  to 
exhaust  emission  standards,  as  did  its 
predecessor  provision.  However,  even  if 
it  did  apply,  this  section  would  provide 
for  at  least  four  years  of  leadtime.  Since 
EPA  is  allowing  this  much  leadtime  for 
HLDTs  anyway,  designating  section 
202(a)(2)  or  202(a)(3)  as  authority  for 
HDV  leadtime  has  no  practical 
significance  here. 


2.  Small  V’olume  Manufacturers 

Today’s  rule  includes  a  short-term 
provision  for  small  volume  light-duty 
vehicle  manufacturers.  Several  small 
volume  manufacturers  commented  that, 
as  a  practical  matter,  they  cannot  phase 
in  their  compliance  due  to  their  small 
size  and  limited  product  lines.  Small 
volume  manufacturers  also  claimed  that 
they  sometimes  rely  on  control 
technology  developed  by  larger 
manufacturers  to  develop  their 
compliance  strategies,  and  this  would 
not  be  possible  if  they  must  comply  at 
essentially  the  100  percent  of  sales  level 
before  the  larger  manufacturers.  R&D 
cost  concerns  were  cited  as  obstacles  as 
well. 

EPA  believes  that  these  comments 
state  valid  concerns.  As  is  described  in 
three  recent  Federal  Register  notices, 
EPA  has  allowed  small  volume 
manufacturers  to  delay  compliance  to 
the  last  model  year  of  the  phase-in:  in 
the  Tier  1  exhaust  emission  standard 
rule  (June  5,  1991,  56  FR  25724),  the 
cold  CO  exhaust  emissions  rule  (July  17, 
1992,  57  FR  31888),  and  the  enhanced 
evaporative  emission  standards  rule 
(March  24, 1993,  58  FR  16003),  and  has 
decided  to  allow  the  same 
accommodation  for  the  ORVR 
requirement  for  light-duty  vehicles.  This 
provision  is  included,  not  only  for  tlie 
reasons  raised  by  the  manufacturers,  but 
also  because  it  would  be  inconsistent  to 
face  ORVR  compliance  before 
evaporative  emission  compliance  when 
the  comments  indicate  that  most 
manufacturers  plan  to  use  integrated 
refueling/evaporative  control  systems 
and  these  are  desirable  for  both  cost  and 
safety  reasons.  In  addition,  requiring 
phased  compliance  for  these 
manufacturers  effectively  denies  them 
the  opportunity  Congress  intended  to 
phase  in  the  control  technology.  (Cf. 
State  of  Ohio  v.  EPA.  997  F.  2d  1520, 
1535  (D.C.  Cir.  1993)  [de  minimis 
exception  to  seemingly  literal  statutory 
language  can  be  allowed  where  failure 
to  allow  the  exception  frustrates  a 
Congressional  goal  or  leads  to  absurd 
results)).  Thus,  small  volume 
manufacturers  of  light-duty  vehicles,  as 
defined  in  40  CFR  part  86,  may  delay 
compliance  to  model  year  2000  (i.e.,  the 
third  model  year  of  th  j  phase-in),  but 
must  comply  witli  190  percent  of  sales 
in  that  and  subsequent  model  years. 
BecausejOf  the  additional  leadtime  EPA 
is  affording  to  LDTs,  the  Agency  is  not 
implementing  this  small-volume 
manufacturer  provision  for  these 
vehicles. 
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3.  Inclusion  of  Inherently  Low  Refueling 
Emission  Vehicles 
As  was  discussed  in  the  May  1993 
notice,  vehicles  meeting  the  refueling 
emission  standard  because  they  are 
inherently  low  in  refueling  vapor 
emissions  (those  certified  without  a 
control  system  using  the  engineering 
evaluation  option),  and  thus  are  waived 
from  testing,  cannot  be  counted  in  either 
the  vehicles  complying  or  base  sales 
figures  in  determining  compliance  with 
the  sales  requirements  of  the  statute. 
Compliance  for  these  vehicles  is  to  be 
calculated  separately. 


C.  Refueling  Emission  Test  Procedures 
and  Standard 

This  final  rule  includes  test 
procedures  for  the  measurement  of 
refueling  emissions  and  a  corresponding 
emissions  standard  by  which  to  judge 
the  adequacy  of  ORVR  control  system 
designs.  The  test  procedures 
accommodate  integrated  system  designs, 
which  control  both  refueling  and 
evaporative  emissions  with  a  common 
vapor  storage  unit,  as  well  as  non- 
integrated  system  designs,  which  do  not 
share  vapor  storage  units. 


The  test  procedures  for  these  two 
types  of  control  systems,  although 
different  in  some  ways  (explained 
below),  involve  the  same  basic  steps; 
Load  the  storage  canister  with 
hydrocarbon  vapor,  drive  the  vehicle  to 
provide  opportunity  for  canister  purge, 
and  refuel  the  vehicle  while  measuring 
emissions  (see  Figures  1  and  2).  The 
first  two  steps  together  are  referred  to  as 
the  preconditioning  phase  and  are 
discussed  in  detail  further  on  in  this 
section. 

BILUNO  CODE  «560-<0-P 
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Figure  2 

ORVR  Test  for 
Non-Integrated 
Systems 


optional  seat 
test  <EPA  only) 


Bench  purge 
1200  bed  volumes 
at  O.e  dm 


6-24  hours 


Fuel  drain  &  fill 
9  RVP,  40%  full 
7.8  RVP  for  altHude 


Vehicle  soak 
68-86  F 

Preconditioning  drive 
one  UDDS  cycle 


1 


-36  hours 


1  hour  MAX 


I  Fuel  drain  &  40%  fill 

Canister  preconditioning 
2  g  breakthm  w/butane 

I  Fuel  to  95%  full 


Drivedown 

Repeated  UDOS’s  as 
ipectfied  by  manufacturer 
(up  to  85%  of  tankful) 


Fuel  drain  &  10%  fill 

Vehicle  soak 
80F-t3P 


Refueling  test 

Fuel  to  at  least  95% 
4-10  gpm,  67  F  +  1 .5  F 


partial  refueling  option 
(EPA  only) 


_ Drivedown _ 

Repeated  UDDS's  as 
specified  by  EPA 
(10  to  85%  of  tankful) 


1-6  hours 
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1.  Refueling  Emissions  Test 

The  procedure  for  the  refueling  step  is 
common  to  both  integrated  and  non- 
integrated  systems.  It  involves 
disconnecting  the  vapor  line  from  the 
fuel  tank  to  the  canister,  draining  the 
fuel  tank,  refueling  with  test  fuel  to  10 
percent  of  the  nominal  tank  capacity, 
soaking  the  vehicle  for  6  to  24  hours  at 
80±3  °F  (26.7±1.7  °C),  reconnecting  the 
vapor  line,  and  fueling  the  vehicle  with 
test  fuel  at  67±1.5  ®F  (19.4±0.8  “C)  in  a 
sealed  enclosure  (SHED)  while 
measuring  emissions.  Fueling  is 
performed  at  a  rate  of  4  to  10  gallons  per 
minute  (15.1  to  37.9  liters  per  minute) 
and  is  terminated  at  the  first  automatic 
shutoff  that  occurs  after  a  quantity  of 
fuel  has  been  pumped  equal  to  at  least 
85  percent  of  the  nominal  tank  capacity. 

One  of  the  key  issues  raised  in  the 
July  1993  hearing  and  the  subsequent 
comment  period  concerned  the  test 
temperature  specifications  for  the 
dispensed  fuel  and  the  residual  in-tank 
fuel,  both  of  which  have  a  major  impact 
on  the  refueling  vapor  generation  and 
therefore  on  ORVR  system  designs. 
Hearing  participants  discussed  the 
merits  of  setting  the  test  dispensed  fuel 
temperature  at  67  ®F  (19.4  °C)  while 
maintaining  the  residual  in-tank  fuel 
temperature  specification  of  80  ®F  (26.7 
°C).  Previous  proposals  had  included  a 
dispensed  fuel  temperature 
specification  of  81-84  °F  (27.2-28.9  ®C). 

Comments  were  received  on  both 
sides  of  this  issue.  The  manufacturers 
supported  the  test  temperature 
specifications  discussed  at  the  July  1993 
hearing.  They  believed  these 
specifications  would  enable  the 
canisters  planned  for  meeting  the 
enhanced  evaporative  emission 
requirements  to  also  capture  refueling 
emissions  and  would  facilitate  the  use 
of  liquid  seals  as  an  option  to 
mechanical  seals  in  the  fillneck. 
Manufacturers  commented  that  this 
would  provide  much  needed  design 
flexibility  and  alleviate  their  safety 
concerns.  The  American  Petroleum 
Institute  (API)  and  the  Natural 
Resources  Defense  Council  (NRDC) 
supported  the  81°-84  °F  dispensed 
temperature  range  proposed  earlier. 

They  expressed  concern  that  67  "F  is  not 
representative  of  actual  dispensed  fuel 
temperatures  on  high  ozone  days  and 
therefore  might  lead  to  a  situation  where 
the  test  procedure  does  not  adequately 
represent  in-use  conditions  with  the 
result  that  refueling  emissions  are 
controlled  inadequately  in  use. 

EPA’s  goal  in  establishing  test 
parameters  is  to  ensure  that  the  t 
combination  of  test  conditions  results  in 
designs  that  will  achieve  a  very  high 


level  of  control  in  use.  Therefore,  the 
representativeness  of  any  one  test 
parameter,  such  as  dispensed  fuel 
temperature,  is  of  less  concern  than  the 
net  effect  of  the  total  test.  For  example, 
in-use  RVPs  in  many  parts  of  the  nation 
during  the  summer  months  are  lower 
than  that  specified  in  the  test.  What  is 
important  is  the  combined  effects  of  the 
key  parameters  during  an  in-use 
refueling  event.  EPA’s  analysis  of  in-use 
effectiveness  described  in  the 
Regulatory  Impact  Analysis  and 
Summary  and  Analysis  of  Comments 
indicates  that  these  test  conditions  will 
yield  designs  that  achieve  in-use  control 
in  excess  of  95  percent  during  the  ozone 
season  in  the  NAAs  (even  assuming  the 
accuracy  of  data  showing  that  one 
region  of  the  country  has  dispensed  fuel 
temperatures  within  or  exceeding  the 
81®-84  “F  range,  a  potentially 
questionable  assumption,  as  explained 
in  the  next  paragraph).  Based  on  this 
analysis  and  the  manufacturers’ 
comments,  EPA  has  concluded  that  the 
test  specifications  being  finalized  in  this 
action  are  appropriate. 

The  dispensed  gasoline  temperature 
parameter  discussed  in  the  NPRM  was 
derived  using  limited  survey 
information  on  in-use  refueling  events. 
The  81°-84  °F  dispensed  temperature 
value  in  the  NPRM  was  driven  by 
refueling  events  in  the  Southeastern 
U.S.  These  dispensed  fuel  temperature 
values  are  seven  or  more  degrees  higher 
than  any  other  region  of  the  country. 
There  is  no  obvious  technical  reason 
why  the  Southeastern  U.S.  values  were 
so  much  higher  than  those  found  in 
other  regions  of  the  country.  Thus,  there 
is  some  possibility  that  they  may  be 
unrepresentative,  in  which  case  the 
67  °F  temperature  used  in  the  refueling 
test  is  even  more  representative.  (EPA  is 
not  completely  disavowing  the 
Southeastern  U.S  dispensed  fuel  data, 
since  it  is  the  only  data  available  to  EPA 
at  this  time.  The  Summary  and  Analysis 
of  Comments  contains  an  analysis  of  the 
sensitivity  of  the  in-use  effectiveness  of 
the  ORVR  requirement  to  this  dispensed 
temperature  value.) 

2.  Integrated  System  Preconditioning 

The  nature  of  integrated  systems 
allows  for  a  corresponding  integration  of 
ORVR  and  evaporative  emission 
preconditioning  procedures.  This 
integration  is  desirable  because  of 
potential  test  resource  savings.  A  major 
revision  of  the  evaporative  emission  test 
procedure  was  completed  recently  and 
will  be  implemented  beginning  in  the 
1996  model  year  (58  FR  16002,  March 
24,  1993). 

EPA  proposed  three  integrated  system 
preconditioning  options  for  the 


refueling  test  in  the  May  1993  Federal 
Register  notice.  Option  A  places  the 
refueling  test  after  the  exhaust 
emissions  portion  of  the  supplemental 
evaporative  emissions  test  procedure. 
Option  B  places  the  refueling  test  after 
the  running  loss  portion  of  the 
evaporative  emissions  test  sequence.  As 
a  logical  extension  to  this  option,  EPA 
also  proposed  Option  Bl,  which  adds 
more  driving  to  Option  A  in  order  to 
allow  for  more  purging  of  the  canister, 
similar  to  Option  B,  while  avoiding  the 
complexities  of  the  Option  B  running 
loss  procedure. 

EPA  has  selected  Option  Bl,  based  on 
the  above-described  advantages  and  the 
support  for  this  choice  expressed  by 
commenters.  This  procedure  follows  the 
supplemental  evaporative  emission  test 
preconditioning  procedure,  involving  an 
initial  fuel  tank  drain  and  fill  with 
certification  test  fuel  to  40  percent  full, 
a  12  to  36  hour  soak  at  68“  to  86  “F  (20“ 
to  30  “G),  a  preconditioning  drive  over 
one  Urban  Dynamometer  Driving 
Schedule  (UDDS)  cycle,  another  fuel 
tank  drain  and  fill  to  40  percent,  a 
canister  preconditioning  step  detailed 
below,  and  then  the  exhaust  emissions 
test.  At  this  point  the  refueling  test 
departs  from  the  evaporative  test 
sequence.  Instead,  additional  driving  is 
conducted  to  provide  more  opportunity 
for  canister  purge.  This  driving  consists 
of  a  UDDS  cycle  followed  by  two  New 
York  City  Cycles  (NYCC)  and  then  by 
another  UDDS.  This  driving  schedule 
corresponds  to  the  driving  specified  for 
the  evaporative  running  loss  test, 
though  not  at  the  same  high 
temperatures.  After  the  driving,  the 
above-described  refueling  procedure  is 
conducted. 

The  canister  is  preconditioned  by 
loading  it  with  a  50/50  mixture  of 
butane  and  nitrogen,  at  a  rate  of  40 
grams  of  butane  per  hour,  imtil  2  grams 
of  hydrocarbons  are  emitted  from  the 
canister  (referred  to  as  the  2-gram 
breakthrough  point).  Alternatively,  the 
canister  can  be  loaded  to  this  point  with 
gasoline  vapors  by  conducting  repeated 
diurnal  heat  builds.  All  detailed  aspects 
of  the  supplemental  evaporative 
emission  test  procedure,  up  through  the 
exhaust  emission  test,  apply  to 
integrated  ORVR  system  testing  as  well 
(58  FR  16002,  March  24,  1993).  The 
three  test  sequences  (full  3-diumal 
evaporative,  supplemeiital  evaporative, 
and  refueling)  may  bo  performed  in  any 
order  and  e^Aaust  emissions 
measurements  from  any  of  the  three 
may  be  considered  valid.  If  either 
evaporative  emission  sequence  has  been 
conducted  before  the  refueling  test,  the 
fuel  tank  drain  and  fill  and  vehicle  soak 
that  precede  the  one  UDDS 
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preconditioning  drive  in  the  refueling 
test  sequence  may  be  skipped. 

3.  Non -Integrated  System 
Preconditioning 

Non-integrated  ORVR  systems  store 
only  refueling  vapors  and  therefore 
warrant  a  preconditioning  dri\'edown  of 
85  perc-^t  of  the  fuel  tank  capacity 
before  being  sub)ected  to  the  85  percent 
refuehng  event  This  driving  consists  of 
repeated  UDDS  cycles,  either  on  a  track 
or  on  a  dynamometer,  until  a  volume  of 
fuel  equal  to  85  percent  of  the  fuel  tank 
nominal  capacity  has  been  consumed. 
During  the  actual  refueling  test,  the 
vehicle  will  be  filled  to  at  least  95 
percent  of  tank  capacity,  as  is  the  case 
for  the  integrated  system.  If 
manufacturers  exercise  the  option  to  do 
less  driving  in  certification  testing,  EPA 
may  perform  subsequent  confirmatory 
and  in-use  testing  using  the  same 
reduced  driving  schedule. 

At  its  discretion,  EPA  may  test  non- 
integrated  systems  with  a  partial 
refueling  test  procedure.  Tliis  procedure 
helps  to  ensure  control  in  those  in-use 
refueling  events  in  which  less  than  a 
tankful  of  fuel  is  pumped.  Because  the 
non-integrated  system  test  allows  a 
nearly  complete  drivedown  of  the  fuel 
tank  capacity,  thus  enabling  purge 
design  strategies  that  inappropriately 
minimize  purge  during  the  ejdiaust 
emissions  test,  EPA  considers  the  partial 
refueling  test  necessary.  It  also  allows 
EPA  to  assess  the  basic  question  of 
whether  the  system  has  the  capacity  to 
handle  a  partial  fill,  a  common  refueling 
event  in  use. 

In  this  partial  fill  test,  following  the 
loading  of  the  canister  with  butane  and 
fueling  of  the  vehicle  to  95  i>ercent  of 
the  fuel  tank  capacity,  the  vehicle  will 
be  driven  some  integer  number  of  UDDS 
cycles  such  that  some  amount  of  fuel 
between  10  and  85  percent  of  the  fuel 
tank  capacity  is  consumed.  After  a  one 
to  six  hour  soak,  the  vehicle  will  be 
subjected  to  the  refueling  emissions 
measurement  test  with  no  intervening 
drain  and  fill.  The  fuel  pumped  in  the 
test  will  be  a  metered  amount, 
corresponding  to  the  amount  consumed 
in  the  drive.  This  amount  will  be  based 
on  the  vehicle’s  fuel  economy,  as 
determined  at  certification. 

4.  Seal  Test 

Also  at  its  discretion,  EPA  may 
perform  a  seal  test  of  integrated  and 
non-integrated  designs,  aimed  at 
verifying  the  integrity  of  fillpipe  seals 
and  vapor  lines.  This  test  eliminates 
consideration  of  potential  canister 
emissions  by  thoroughly  bench  purging 
the  canister  prior  to  the  refueling  event. 
The  canister  preconditioning  and 


preparatory  driving  are  therefore 
likewise  eliminated,  although  EPA  may 
perform  the  test  procedure  up  through 
the  exhaust  emission  test  (in  order  to 
obtain  this  measurement)  and  then 
conduct  the  bench  purge  and  refueling 
test.  Failure  of  the  seal  test  would  be 
considered  equivalent  to  failing  the  full 
refueling  emissions  test  and  the  same 
standard  would  apply  to  both. 

5.  Cap  Removal  Emissions 

In  the  May  1993  Notice,  EPA 
requested  comment  on  including  a  test 
to  measure  and  control  the  “puff  loss” 
emissions  from  a  pressurized  fuel  tank 
when  the  fuel  cap  is  removed  for 
refueling. 

In  addition  to  refueling  emissions, 
vehicles  can  have  emissions  when  the 
fuel  cap  is  remold  fi'om  a  pressurized 
fuel  tank  before  the  refueling  event. 
Although  these  emissions  potentially 
warrant  control,  EPA  does  not  view 
them  as  “refueling”  emissions  for 
purposes  of  section  202(a)(6),  since  they 
precede  a  refueling  and  are  more  akin  to 
evaporative  emissions.  EPA  in  fact 
proposed,  but  did  not  finalize,  such  a 
cap-off  test  in  the  evaporative  emissions 
NPRM  (55  FR  1914,  January  19,  1990) 
rather  than  in  the  ORVR  NPRM.  Thus 
Congress  would  not  have  been 
considering  such  emissions  when  it 
enacted  the  95  percent  minimum 
control  standard  in  section  202(a)(6)  in 
the  1990  CAAAs. 

Manufacturers  commented  that  the 
puff  loss  test  would  provide  no 
additional  control  over  that  achieved  by 
the  refueling  test  and  the  evaporative 
emissions  rule  requirenrent  that  tanks 
pressurized  to  over  10"  (25  cm)  H^O  be 
vented  to  the  canister  upon  cap 
removal.  EPA  disagrees  with  this 
assessment.  The  refueling  test  does  not 
measure  emissions  from  cap  removal 
directly  after  vehicle  operation.  The 
evaporative  emissions  requirement 
allows  for  the  venting  of  tank  pressures 
under  10"  H2O  to  the  atmosphere.  These 
emissions  can  be  appreciable.  General 
Motors  (CM)  calculated  that  the  puff 
loss  fi-om  venting  a  10  percent  full,  20 
gallon  (76  liter)  tank  at  10"  H2O  would 
be  about  3  grams.  EPA  agrees  with  this 
estimate  but  disagrees  with  the 
contention  that  this  is  minor,  given  that 
this  same  vehicle  would  only  be 
allowed  to  emit  a  little  over  3  grams 
during  the  refueling  test. 

GM  also  argued  that  the  execution  of 
a  cap-off  test  involving  a  warm-up  drive 
followed  immediately  by  a  cap-off  step 
in  a  SHED  would  be  complex  and 
formidable.  EPA  agrees  with  GM’s 
contentions  that  hot  soak  emissions 
could  confuse  the  puff  loss 
measurement  and  that  the  time  required 


to  move  a  vehicle  fi'om  a  dynamometer 
cell  to  a  SHED  and  remove  the  cap 
would  be  ov’erly  long  compared  to  the 
actual  in-use  event,  which  typically 
involves  less  than  a  minute  from  key-off 
to  cap-off.  These  two  concerns  would 
affect  the  measured  emissions  in 
opposite  directions  and  •would  make  it 
difficult  to  ascertain  a  puff  loss  emission 
corresponding  to  the  in-use  event. 

EPA  remains  concerned  about  puff 
loss  emissions,  particularly  considering 
that  the  new  evaporative  emission 
control  requirements  may  prompt 
manufacturers  to  rely  more  heavily  on 
pressurized  tank  designs  in  the  future. 
However,  EPA  believes  it  necessary  to 
defer  action  on  this  issue  so  that  an 
effective  test  procedure  can  be 
developed,  involving  more  complete 
public  participation.  Therefore,  EPA  is 
leaving  this  portion  of  the  rulemaking 
open  for  now  and  intends  to  take  up  this 
issue  as  part  of  the  planned  further 
action  on  pressurizi^  designs 
announced  in  the  evaporative  emissions 
control  final'riile  (58  FR  16012). 
However,  it  should  be  noted  that  the 
enhanced  evaporative  emissions  rule 
will  require  controls  for  systems  whose 
pressure  exceeds  10  inches  HjO,  and 
thus  control  is  already  in  place  for  these 
extreme  situations. 

6.  Spitback  Test 

EPA  believes,  and  manufacturers’ 
comments  indicate,  that  vehicles  would 
not  be  expected  to  comply  with  the 
refueling  emission  standard  if  they 
emitted  si^ificant  spitback  emissions 
during  the  refueling  test.  Fuel  spilled  on 
the  side  of  the  vehicle  or  in  the  SHED 
when  the  fuel  nozzle  shuts  off  will 
evaporate  and  be  included  as  part  of  the 
refueling  emissions.  In  recognition  of 
this  effect,  this  final  rule  also  waives  the 
spitback  testing  requirement  for  vehicles 
being  certified  to  meet  the  ORVR 
requirements.  Similar  to  the  provision 
for  “inherently  low  refueling  emission 
vehicles”  discussed  above, 
manufacturers  can,  at  their  option, 
certify  as  part  of  the  certification 
application,  that  they  agree  with  EPA’s 
assessment  regarding  the  effect  of 
spitback  emissions  on  the  ability  to  pass 
the  refueling  emission  standard  and  that 
their  vehicle  passes  the  spitback  test 
standard.  Of  course,  manufacturers  may 
elect  to  comply  with  the  spitback  test  in 
lieu  of  using  this  waiver  option. 

Compliance  with  the  spitback 
standard  is  still  required,  and  EPA  is 
retaining  the  spitback  test  and  standard 
promulgated  in  the  enhanced 
evaporative  emissions  control  rule  (58 
FR  16002,  March  24, 1993).  EPA  may 
conduct  or  require  manufacturers  to 
conduct  the  spitback  test  to  demonstrate 
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compliance  should  concerns  over 
vehicle  spitback  arise. 

7.  Nozzle  Geometry  Standards 

In  the  NPRM,  EPA  asked  for  comment 
on  the  need  for  fuel  nozzle  geometry 
standards  as  part  of  an  ORVR  program, 
and  suggested  that  auto  makers  and 
nozzle  manufacturers  undertake  a 
voluntary  initiative  to  develop  national 
consensus  standards  in  this  area.  This 
initiative  is  being  undertaken  under  the 
auspices  of  the  Society  of  Automotive 
Engineers  (SAE).  An  SAE  technical 
committee,  comprised  of  auto  maker, 
fuel  nozzle  manufacturer,  and  other 
representatives,  is  considering  revisions 
to  SAE  standard  ]285  “Gasoline 
Dispenser  Nozzle  Spouts". 

It  is  important  that  nozzles  used  in 
the  design  and  testing  of  ORVR- 
equipp^  vehicles  be  similar  to  those 
found  in  use.  Should  this  committee 
reach  consensus  on  fuel  nozzle 
geometry  specifications,  EPA  will  use  a 
nozzle  meeting  this  standard  in  all 
refueling  emissions  compliance  testing, 
if  the  nozzle  manufacturers  agree  to 
adopt  these  specifications  for  future 
retail  and  commercial  fuel  nozzles  and 
the  auto  manufacturers  design  their 
ORVR  systems  to  accommodate  a  nozzle 
with  this  geometry.  If  no  standard  is 
developed  for  nozzle  geometry  or  if  the 
above  agreements  cannot  be  reached, 
EPA  will  use  any  commercially 
available  nozzle  in  Its  testing. 

8.  Level  of  the  Standard 

This  final  rule  adopts  a  refueling  test 
standard  of  0.20  grams  of  hydrocarbon 
emissions  per  gallon  (g/gal)  of  fuel 
pumped  (0.053  g/liter).  This  standard 
applies  to  all  vehicle  classes  covered  by 
this  rule  and  covers  the  full  useful  life. 
Setting  the  standard  at  this  level  ensures 
that  the  standard  that  meets  the 
statutory  requirement  to  provide  a 
minimum  emission  capture  efficiency  of 
95  percent,  as  discussed  below. 

'The  August  1987  NPRM  included  a 
proposed  refueling  emission  standard  of 
0.10  g/gal  (0.026  ^liter)  of  fuel  pumped, 
which  at  that  time  represented  about  a 
98  percent  emissions  reduction  from 
uncontrolled  levels.  Subsequently,  the 
1990  CAAA  called  for  a  refueling 
emission  standard  representing  at  least 
a  95  percent  reduction  over 
uncontrolled  levels.  EPA  determined 
that  this  reduction  corresponds  to  a 
standard  of  about  0.25  g/gal  (0.066  g/ 
liter)  and  requested  comment  in  the 
May  1993  notice  on  the  setting  of  a 
standard  in  the  0.10  to  0.25  g/gal  range. 

Manufacturers  supported  a  standard 
of  0.20  g/gal,  arguing  that  this  standard 
would  satisfy  the  CAA  minimum 
requirement  while  providing  for  full 


useful  life  compliance  and  design 
flexibility.  API  and  other  commenters 
felt  that  a  standard  providing  a  98 
percent  level  of  control  is  justified  based 
on  demonstrated  and  cost  effective 
technology. 

After  analyzing  the  comments  and  the 
projected  in-use  emission  impacts,  EPA 
has  selected  a  standard  of  0.20  g/gal. 

This  standard  was  chosen  because  it 
meets  or  exceeds  the  statutory  minimum 
requirement  and,  since  it  is 
representative  of  most  refueling 
situations  reasonably  likely  to  occur  (Cf 
Edison  Electric  Institute  v.  EPA,  2F.3J 
438,  446-47  (D.C.  Cir.  1993)).  At  the 
same  time,  it  meets  the  manufacturers’ 
need  for  adequate  design  maigin  and 
flexibility.  As  is  discussed  in  the 
Summary  and  Analysis  of  Comments, 
the  nature  of  the  canister-based  control 
technology  is  such  that  setting  the 
standard  at  a  lower  level  would  not  be 
expected  to  achieve  additional  emission 
reductions  in  use.  Systems  will  need  to 
be  designed  for  essentially  zero 
emissions,  with  the  standard  providing 
an  allowance  for  vehicle  and  test 
variability.  It  may  also  enhance  the  use 
of  liquid  fillneck  seals  which  eue 
projected  to  have  lower  costs,  good  in- 
use  performance,  and  present  no  safety 
concerns. 

D.  Safety  of  ORVR  Systems 
1.  Background 

Section  202(a)(6)  of  the  1990  CAA 
Amendments  (as  well  as  its  predecessor 
provision)  requires  EPA  to  consult  with 
the  Secretary  of  Transportation 
regarding  the  safety  of  vehicle-based 
(ORVR)  systems  for  the  control  of 
vehicle  refueling  emissions.  EPA  began 
this  consultation  in  the  Spring  of  1986, 
prior  to  the  NPRM,  and  the  consultation 
has  continued  throughout  the  various 
stages  of  this  rulemaking.  DoT  was 
represented  by  NHTSA  throughout  this 
process.  A  record  of  this  consultation 
and  the  various  analyses  conducted  by 
EPA  and  NHTSA  to  assess  the  safety 
issue  is  available  in  the  public  docket 
and  is  discussed  in  the  April  15, 1992 
Federal  Register  notice  regarding  ORVR 
controls  (57  FR  13220).  Early  in  the 
consultation  process,  NHTSA  raised 
concerns  about  the  safety  of  ORVR 
canister  systems,  and  throughout  the 
various  stages  of  the  rulemaking,  safety 
has  been  a  central  issue  in  the  public 
comments  and  in  the  deliberations  on 
the  ORVR  rulemaking.  Unresolved 
concerns  regarding  the  safety  of  ORVR 
canister  systems  (at  least  relative  to 
Stage  II  systems)  delayed  promulgation 
of  the  NPRM  prior  to  the  1990  CAAAs 
and,  in  April  1992,  led  EPA  to  decide 
not  to  require  ORVR  controls  at  that 


time.  Given  the  concerns  raised  about 
vehicle  safety,  it  is  important  to  address 
the  potential  safety  concerns  as  part  of 
the  implementation  of  the  ORVR 
requirement. 

2.  Test  Procedure/Safety 

The  safety  comments  regarding  ORVR 
canister  systems  focused  primarfly  on 
the  concern  that  ORVR  systems  would 
increase  fuel  system  complexity  and 
that  this  would  create  vehicle  safety 
risks.  Many  manufacturers’  comments 
on  the  NPRM  indicated  that  the  test 
procedure,  as  proposed  in  1987,  would 
force  the  use  of  non-integrated 
(separate)  systems  for  refueling  and  ' 
evaporative  emissions  control.  They 
characterized  these  systems  as  making 
the  fuel  vapor  control  system  more 
complex  than  current  evaporative 
control  systems,  thus  creating  the 
potential  for  a  safety  risk. 

As  noted  earlier,  the  DC  Circuit  held 
that  the  consultation  requirement  in 
section  202(a)(6)  does  not  alter  EPA’s 
duty  to  issue  ORVR  requirements.  After 
the  decision  was  issued  and  after 
publication  of  EPA’s  May  27, 1993 
Federal  Register  notice  (58  FR  30731), 
EPA  held  technical  discussions  with 
representatives  of  AAMA  regarding  the 
ORVR  test  procedure  (See  items  IV-E- 
101,102,105,106  in  the  public  docket  for 
this  rulemaking).  The  purpose  of  these 
discussions  was  to  identify  potential 
changes  to  the  ORVR  test  procedure 
which,  if  enacted,  would  facilitate  the 
use  of  an  integrated  evaporative/ 
refueling  control  system  approach  with 
a  liquid  seal  in  the  fillneck.  (As  was 
discussed  above,  in  March  1993,  EPA 
published  a  final  rule  requiring 
enhanced  evaporative  controls  on 
gasoline- powered  LDVs,  LDTs,  and 
HDVs.  The  enhanced  evaporative 
requirements  will  lead  to  an  increase  in 
the  size  of  the  canister  used  to  capture 
evaporative  emissions,  an  upgrade  in 
the  purge  system  capabilities,  as  well  as 
other  system  changes  and 
improvements.)  An  integrated  system 
approach  would  allow  manufacturers  to 
make  use  of  the  upgraded  evaporative 
control  hardware  (common  carbon 
canister,  purge  system,  vapor  hoses, 
etc.)  as  part  of  their  ORVR  control 
strategy  and  thus  address  both  system 
complexity  and  cost  issues.  This 
approach  would  be  used  in  lieu  of  the 
non-integrated  control  system 
approaches  which  were  characterized  as 
being  complex  and  potentially  less  safe. 

ORVR  test  procedure  changes  which 
would  ease  the  use  of  integrated 
evaporative/refueling  control  systems 
with  liquid  fillneck  seal  approaches 
were  identified.  EPA  explained  this 
option  at  the  July  22, 1993  public 
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hearing  and  requested  additional  public 
comment. 

Auto  manufacturer  comments 
supported  this  approach.  For  example, 
Chrysler  Corporation’s  comments 
indicated; 

“Chrysler  believes  that  the  proposed 
AAMA  revisions  to  the  test  procedure  and 
the  0.20  g/gal.  standard  will  allow  Chrysler 
to  design  safe,  efficient  ORVR  systems." 

Ford  Motor  Company's  comments  stated; 

“Ford  recommends  that  EPA  adopt  the  test 
procedure  changes  and  standards  outlined  by 
AAMA  at  the  Hearing  on  July  22, 1993,  and 
contained  in  the  attached  comments.  These 
changes  should  allow  for  the  design  and 
development  of  a  canister-based,  integrated 
refueling  and  evaporative  emissions  system 
which  is  less  complex  than  a  nonintegrated 
system  and  which  addresses  the  safety  issues 
raised  in  previous  rulemakings.  These 
procedural  changes  along  with  others 
identified  in  the  comments  should  allow 
EPA,  in  consultation  with  NHTSA,  to  find 
that  integrated  systems  do  not  present  an 
unreasonable  risk  to  automotive  safety.” 

General  Motors  expressed  similar  views: 

“The  ORVR  test  procedure  changes 
described  in  these  comments  are  critical  to 
permitting  manufacturers  to  develop  ORVR 
systems  for  passenger  cars  that  minimize  or 
eliminate  any  adverse  impact  upon  motor 
vehicle  safety.” 

And,  in  summary,  an  October  13, 1993 
AAMA  letter  to  NHTSA  stated  that; 

“We  believe  this  procedure  will  allow  the 
use  of  an  integrated  ORVE^evaporative 
emissions  system  including  a  common 
carbon  canister.  An  integrated  ORVR/ 
evaporative  emissions  system  will  allow 
manufacturers  to  design  and  build  safe, 
efficient  ORVR  systems.” 

Comments  by  other  manufacturers 
also  supported  this  position. 
Accordingly,  this  rule  enacts  the  test 
procedure  option  identified  above.  It  is 
supported  by  AAMA,  the  Association  of 
International  Automobile  Manufacturers 
(AlAM),  and  the  individual 
manufacturers  and,  according  to  their 
comments,  minimizes  their 
longstanding  vehicle  safety  concerns. 

3.  DOT  Consultation 

In  response  to  the  changed 
circumstances  since  it’s  prior  safety 
analysis,  DoT/NHTSA  undertook  an 
independent  assessment  of  vehicle 
safety  concerns  associated  with  ORVR 
systems.  In  November  1993,  NHTSA 
completed  a  study  entitled  “An 
Assessment  of  Onboard  Refueling  Vapor 
Recovery  System  Safety”.  This 
document  reexamined  the  conclusions 
raised  in  their  July  1991  study,  upon 
which  EPA  relied  heavily  on  its  April 
1992  decision  not  to  require  ORVR 
controls. 

In  this  recent  study,  NHTSA  revisited 
the  principal  findings  of  its  July  1991 


report  to  consider  the  positive  safety 
impacts  of  the  test  procedure  changes 
and  other  changed  circumstances.  The 
NHTSA  report,  which  is  available  in  the 
public  docket,  reached  the  following 
general  conclusion  regarding  ORVR 
safety: 

“Basically,  there  were  three  principal  areas 
of  concern  pointed  out  in  the  July  1991 
report:  the  increased  size  of  vapor  canisters 
to  hold  the  fuel  vapors,  the  mechanical 
complexity  of  the  ORVR  system,  and  the 
ability  of  the  ORVR  system  to  safely  manage 
and  purge  the  increased  volume  of  vapors. 

As  discussed  above,  technical 
developments,  and  test  procedure  and 
regulatory  changes  that  have  occurred  since 
the  July  1991  safety  assessment,  have  had  the 
net  effect  of  reducing  the  safety  concerns 
raised  in  the  July  1991  report.  The  majority 
of  vehicle  manufacturers  have  stated  that  it 
is  now  possible  to  design  safe  ORVR  systems 
that  w’ill  function  properly  under  all 
operating  conditions.  However,  there  still 
remains  some  small  unquantifiable  increase 
in  safety  risk  due  to  the  addition  of  the  ORVR 
systems.  This  risk  is  unquantifiable  since 
there  are  no  data  upon  which  to  base  a 
numerical  estimate.” 

Thus,  NHTSA  views  the  changed 
circumstances,  including  the  final  test 
procedure  and  the  use  of  integrated 
systems,  as  addressing  many  of  their 
previous  concerns.  They  also 
acknowledge  that  absent  actual  data 
they  cannot  determine  the  level  of  risk, 
and  thus  conclude  that  risks  are 
unquantifiable.  While  the  NHTSA 
report  contained  a  brief  assessment  as  to 
why  trucks  might  be  different  than  cars 
and  stated  that  truck  prototype  systems 
and  field  tests  for  truck  ORVR  systems 
would  be  beneficial,  no  special  safety 
risks  were  cited  for  using  ORVR 
canisters  to  control  LDT/HDV  refueling 
emissions. 

4.  EPA^ssessment 

EPA  is  withdrawing  its  April,  1992 
finding  that  ORVR  canisters  pose 
unreasonable  safety  risks.  First,  that 
determination  was  based  on  an 
improper  comparison  with  Stage  II 
controls.  A/RDC  v.  Reilly,  983  F.  2d  at 
271.  Considered  on  their  own,  ORVR 
canisters  do  not  appear  to  pose 
significant  safety  risks.  Indeed,  as  the 
Agency  noted  in  1987,  this  appears  to  be 
particularly  true  for  integrated 
evaporative/refueling  control  systems — 
which  now  appear  to  be  the  preferred 
control  system. 

Second,  EPA  is  swayed  because 
NHTSA  has  reviewed  the  safety  of 
ORVR  systems  in  light  of  recent 
developments  and  subsequently  has 
withdrawn  most  of  the  adverse 
conclusions  in  the  1991  report.  NHTSA 
also  indicates  (1993  Report  pp.  17-24) 
that  some  of  its  remaining  concerns  can 


be  addressed  by  choosing  proper 
designs  for  canister  systems.  As  noted 
above,  EPA  has  taken  NHTSA’s  views 
strongly  into  account  throughout  the 
course  of  this  rulemaking,  and 
accordingly  is  influenced  by  NHTSA’s 
more  positive  outlook  on  ORVR  canister 
safety. 

The  record  further  indicates  that 
installation  of  ORVR  canisters  can  have 
some  positive  impacts  on  safety.  See 
EPA’s  “Summary  and  Analysis  of 
Comments  on  the  Potential  Safety 
Implications  of  ORVR  Systems”  (IV-H- 
04).  Safety  benefits  include  removal  of 
the  external  fuel  vapor  vent  line  from 
the  fillneck  of  these  vehicles,  the 
expected  move  of  the  canister  from  the 
engine  compartment  to  the  rear  of  the 
vehicle,  the  resultant  shortening  of  the 
vapor  vent  line,  and  the  capture  of  fuel 
vapor  previously  vented  at  the  service 
station  during  refueling.  All  of  these 
actions  directionally  reduce  the  risk  of 
vehicle  fires  in  crash  and  non-crash 
situations. 

In  sum,  given  that  the  manufacturers 
indicate  that  integrated  evaporative/ 
refueling  control  systems  minimize  their 
safety  concerns,  NHTSA’s  significant 
reduction  in  concerns,  EPA’s 
longstanding  view  of  the  safety  of 
integrated  refueling/evaporative  control 
systems  and  the  safety  benefits  of  ORVR 
controls,  EPA  has  decided  to  withdraw 
its  April  15, 1992  finding  (57  FR  13230- 
13231).  Specifically,  EPA  concludes  that 
onboard  canister  controls  do  not  pose  an 
unreasonable  risk  to  public  safety. 

ORVR  canister  systems  are  not 
inherently  unsafe. 

Several  commenters  expressed 
concern  about  applying  the  ORVR 
requirement  to  trucks  and  incomplete 
vehicles  (i.e.,  those  produced  by 
secondary  manufacturers).  However,  for 
the  most  part,  EPA  does  not  believe  the 
technical  circumstances  here  to  be 
substantially  different  than  for  LDVs. 

All  trucks,  including  those  produced  by 
secondary  manufacturers,  are  subject  to 
the  enhanced  evaporative  emission 
requirements  and  wrill  have  to  upgrade 
their  control  systems  in  response  to 
these  new  requirements.  Also,  the 
ORVR  test  procedure  for  these  vehicles, 
as  for  LDVs,  would  facilitate  the  use  of 
integrated  evaporative/  refueling  control 
systems.  Potential  safety  concerns  of 
vehicles  completed  by  secondary 
manufacturers  should  not  be 
substantially  different  for  integrated 
enhanced  evaporative/refueling  control 
systems  than  they  are  for  enhanced 
evaporative  control  systems  alone.  This 
is  especially  the  case  for  those 
incomplete  vehicles  delivered  to  the 
secondary  manufacturer  with  a 
complete  fuel  system  as  are  most 
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incomplete  LX)Ts.  Also,  the  potential 
safety  benefits  of  ORVR  systems  would 
accrue  to  trucks  and  secondary 
manufacturer  vehicles  as  well  as  to 
LDVs.  Thus,  EPA  believes  the  safety 
concerns,  if  any,  to  be  similar  to  those 
for  LDVs.  In  fact,  while  the 
manufacturers  opposed  extending  the 
ORVR-requirement  to  trucks  on  several 
grounds,  none  indicated  that  safe  truck 
ORVR  systems  were  not  possible. 

In  any  event,  EPA’s  decision  not  to 
finalize  ORVR  requirements  for  HDVs 
(both  complete  and  incomplete  HDVs) 
at  this  time  and  to  delay  LDT 
implementation  for  three  years  or  more 
should  minimize  any  remaining  safety 
concerns  about  ORVR  systems  for  trucks 
(IV-H-23). 

5.  Safety  Reviews 

Nonetheless,  EPA  is  very  sensitive  to 
the  uncertainties  expressed  by  NHTSA, 
and  plans  a  program  to  implement  its 
authority  to  ensure  safe  systems. 

Sections  202(a)(4)  and  206(a)(3)(A),  (B) 
of  the  CAA  give  EPA  broad  authority  to 
address  the  safety  of  emission  control 
systems.  Section  202(a)(4)  reads: 

Effective  with  respect  to  vehicles  and 
engines  manufactured  after  model  year  1978, 
no  emission  control  device,  system,  or 
element  of  design  shall  be  used  in  a  new 
motor  vehicle  or  new  motor  vehicle  engine 
for  purposes  of  complying  with  standards 
prescribed  under  this  subsection  if  such 
device,  system,  or  element  of  design  will 
cause  or  contribute  to  an  unreasonable  risk 
to  public  health,  welfare,  or  safety  in  its 
operation  or  function. 

and  section  206(a)(3)(A),  (B)  reads: 

(A)  A  certificate  of  conformity  may  be 
issued  under  this  section  only  if  the 
Administrator  determines  that  the 
manufacturer  (or  in  the  case  of  a  vehicle  or 
engine  for  import,  any  person)  has 
established  to  the  satisfaction  of  the 
Administrator  that  any  emission  control 
device,  system,  or  element  of  design  installed 
on,  or  Incorporated  in,  such  vehicle  or  engine 
conforms  to  applicable  requirements  of 
section  202(a)(4). 

(B)  The  Administrator  may  conduct  such 
tests  and  may  require  the  manufacturer  (or 
any  such  person)  to  conduct  such  tests  and 
provide  such  Information  as  is  necessary  to 
carry  out  subparagraph  (A)  of  this 
paragraph.  •  •  • 

This  authority  has  been  implemented 
for  more  than  ten  years.  The  Code  of 
Federal  Regulations  §  86.084-5(b) 
requires  that  any  system  installed  on  a 
new  motor  vehicle  to  enable  such  a 
vehicle  to  conform  to  standards  shall 
not  in  its  operation,  function,  or 
malfunction  result  in  any  unsafe 
condition  endangering  the  motor 
vehicle,  its  occupants,  or  persons  or 
property  in  close  proximity  to  the 
vehicle.  Furthermore,  §  86.091-23(d) 


requires  that  manufacturers  certify  that 
the  vehicles  for  which  emission 
certification  is  requested  conform  to  the 
requirements  of  §  86.084-5(b).  The 
manufacturer  must  also  agree  to  provide 
descriptions  of  the  tests  conducted,  the 
results  of  such  tests,  and  other 
information  upon  which  that 
determination  is  based.  Presently  this 
safety  certification  is  submitted  in  the 
application  for  certification  which 
manufacturers  must  submit  for  every 
vehicle  model  they  plan  to  produce  for 
commerce  in  the  United  States.  EPA 
intends  to  use  this  authority  and  the 
approach  described  above  to  implement 
the  ORVR  requirement.  See  also  NRDC 
V.  Reilly,  983  F.2d  at  267  (ultimate  issue 
of  safety  is  to  be  addressed  at 
certification). 

The  ultimate  responsibility  for  ORVR 
system  safety  (both  design  and 
performance  in  use)  rests  with  the 
manufacturers.  As  part  of  the 
application  for  certification, 
manufacturers  will  be  required  to  make 
the  declarations  prescribed  in  §  86.091- 
23  (d).  During  review  of  the  certification 
application,  ^A  will  study  the  design 
of  the  vehicle’s  ORVR  system,  its  on- 
vehicle  configuration  and  operation, 
and  will  consult  directly  with  NHTSA 
on  these  applications.  Special 
consideration  will  be  given  to  the 
potential  concerns  raised  in  the  course 
of  the  rulemaking  process  such  as 
component  locations,  materials  used  in 
the  components,  and  connections 
between  components.  For  canister-based 
systems,  items  of  special  interest  will 
include  canister  location  and  shell 
construction,  canister/ vapor  hose  access 
for  I/M  testing,  vapor  hose  routing  and 
wall  thickness,  integrity  of  connections, 
and  proximity  of  potential  ignition 
sources.  In  addition,  manufacturers  will 
want  to  consider  concerns  raised  in  past 
NHTSA  safety  assessments.  The 
November  1993  NHTSA  report  makes  it 
clear  that  proper  design  is  critical  in 
system  safety  p>erformance. 

As  was  mentioned  above,  EPA  could 
ask  for  any  or  all  of  the  information 
supporting  the  manufacturer’s  safety 
assessment  and  EPA  will  consider  all 
information  presented  by  the 
manufacturer  in  this  assessment 
whether  it  is  based  on  testing, 
engineering  analysis,  or  some  other 
source.  As  is  present  practice,  EPA 
expects  that  manufacturers  will  conduct 
engineering  risk  assessments  and 
component,  system,  and  vehicle  tests  to 
assess  the  safety  of  various  ORVR 
system  designs  and  on-vehicle 
configurations  and  make  any 
modifications  or  devise  and  implement 
the  engineering  solutions  needed  to 
address  potential  problems. 


ORVR-equipped  vehicles  would  have 
to  meet  the  applicable  FMVSSs, 
including  FMVSS  301  related  to  Fuel 
System  Integrity.  As  noted  above, 

NHTSA  is  considering  amending  the 
latter  to  address  ORVR  system  safety. 
However,  section  206(a)(3)(B)  of  the 
CAA  provides  EPA  with  broad  latitude 
to  require  manufacturers  to  conduct 
tests  or  provide  other  information  as 
may  be  needed  to  determine  if  an  ORVR 
system  meets  the  vehicle  safety 
requirements  prescribed  in  section 
202(a)(4). 

In  the  May  27, 1993  Federal  Register 
notice,  EPA  asked  for  comment  on 
whether  any  specific  tests  or  other 
information  should  be  required  up  front 
as  part  of  the  certification  process  and, 
if  so,  what  information  and  in  what 
form  would  be  most  appropriate.  No 
commenter  provided  input  on  this  point 
and,  given  the  resolution  of  the  safety 
issue,  EPA  has  decided  not  to  require 
any  specific  information  at  this  time. 

m  tne  same  notice,  EPA  also  asked 
comment  from  auto  manufacturers  and 
other  interested  parties  on  the 
desirability  of  developing  a  process, 
after  promulgation  of  the  final  rule,  . 
through  which  there  could  be  a  dialogue 
with  ^A  and  NHTSA  on  design 
questions  related  to  the  in-use  safety  of 
ORVR  systems.  Manufacturers’ 
comments  indicated  that  resolution  of 
the  safety  issue  as  part  of  the  rule  was 
most  important,  and  they  expressed 
little  interest  in  establishing  a  dialogue 
at  this  time.  EPA  remains  willing  to 
work  with  the  auto  manufacturers  in 
this  area  at  any  time  in  the  future. 

Although  ultimate  safety 
determinations  must  await  the 
certification  process,  EPA  wishes  to 
repeat  that  it  knows  of  nothing  that 
would  preclude  the  certification  of 
properly  designed  ORVR  canister 
systems  on  LDVs  and  LDTs.  EPA 
stresses  that  it  has  never  determined  for 
purposes  of  certification  under  section 
206  that  any  specific  ORVR  system 
(including  ORVR  canisters)  would 
present  an  unreasonable  risk  to  pubfic 
safety  within  the  meaning  of  section 
202(a)(4),  58  FR  30740-30741. 
Consequently,  the  potential  existence  of 
means  other  than  canisters  to  control 
refueling  emissions  should  not  preclude 
certification  of  properly-designed 
canister-based  control  systems. 

6.  Alternative  Control  Technologies 

As  part  of  the  technical  analysis 
supporting  the  NPRM,  EPA  indicated 
that  control  technologies  such  as 
collapsible  fuel  bladders  and  cloth 
impregnated  with  activated  carbon 
absorbers  were  potential  alternatives  to 
carbon  canisters.  As  part  of  the 
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technology  assessment  for  this  final 
rule,  EPA  reviewed  the  record  of  the 
rule  to  see  what  options  had  been  put 
forth  and  to  assess  what  progress  had 
been  made  in  applying  these 
technologies  to  vehicle  fuel  systems. 

The  collective  determination  from  the 
review  was  that,  in  some  cases,  parties 
have  pursued  development  of  these 
technologies  for  other  applications,  such 
as  aircraft  fuel  systems  and  chemical 
protection  suits,  but  that  less  overall 
progress  has  been  made  in  applying 
these  technologies  to  automotive 
applications.  In  some  cases  no  progress 
was  made,  and  the  technical  feasibility 
of  these  designs  therefore  remains 
problematic.  In  one  case  commercial 
development  was  dependent  on 
industry  or  government  support.  While 
EPA  cannot  arbitrarily  preclude  the  use 
of  any  control  system  design  approach, 
EPA  concludes  that  such  alternatives 
are  not  generally  likely  to  be  available 
for  production  application  in  the  time 
frame  when  manufacturers  must  begin 
to  install  ORVR  systems  on  their 
vehicles.  The  potential  existence  of 
these  alternative  control  approaches 
does  not  preclude  certification  of 
properly  designed  canister-based  ORVR 
controls. 

E.  Certification  Provisions 

1.  General 

Today’s  action  modifies  the 
certification  process  by  adding  the 
requirement  for  demonstrating 
compliance  with  refueling  emission 
standards  according  to  the  prescribed 
phase-in  schedule.  This  action  is 
expected  to  have  no  direct  impact  on 
manufacturers’  fuel  economy  programs. 
The  following  paragraphs  summarize 
EPA’s  certification  and  fuel  economy 
requirements  with  regard  to  ORVR 
controls. 

The  regulations  promulgated  in  this 
action  provide  new  definitions  for  ' 
refueling  families  and  refueling 
emission  control  systems.  For  LDVs  and 
LDTs,  manufacturers  will  normally 
perform  a  refueling  test  on  one 
emission-data  vehicle  per  refueling 
emission  control  system  and  submit  this 
test  data  (low  altitude  data)  to  EPA  for 
possible  confirmatory  testing.  Data 
submitted  to  EPA  should  include  the 
exhaust  emissions  data  from  the  exhaust 
emissions  test  which  is  contained  in  the 
refueling  test  sequence.  The  data  should 
demonstrate  compliance  with  all 
applicable  emission  standards. 
Manufacturers  may  submit  high  altitude 
test  data  to  EPA  for  possible 
confirmatory  testing,  or  provide  a 
statement  in  the  application  for 
certification  that  vehicles  will  comply 


with  applicable  emission  standards  at 
high  altitude.  Note  that  this  action 
requires  manufacturers  to  perform 
exhaust  and  evaporative  emission  tests 
using  pre-loaded  canisters.  Also  note 
that  vehicles  inherently  low  in  refueling 
emissions  can  be  certified  using  an 
engineering  evaluation  approved  by  the 
Administrator  in  lieu  of  testing. 

After  the  testing  has  been  completed, 
manufacturers  typically  submit  to  EPA 
an  application  for  certification, 
containing  information  about  the 
vehicles  intended  for  production, 
emission  test  data  used  to  support 
certification,  statements  of  compliance 
with  emission  standards  and  device 
safety,  and  other  information  required 
by  EPA.  This  action  will  require 
manufacturers  to  provide  refueling 
information  in  their  application  for 
certification.  To  determine  compliance 
with  applicable  emission  standards,  this 
action  requires  the  refueling  emission 
test  data  to  be  adjusted  by  an  additive 
deterioration  factor,  developed  by  the 
manufacturer  using  good  engineering 
judgement  to  assure  that  vehicles  will 
comply  in  actual  use  for  the  useful  life 
of  the  vehicle/engine.  Should  EPA  have 
any  concerns  about  the  safety  of  the 
ORVR  refueling  system  used  by  the 
manufacturer,  certification  may  be 
delayed  or  denied,  under  section 
202(a)(4)  and  206(a)(3)  of  the  CAA.  This 
should  not  happen,  however,  with 
properly  designed  systems. 

2.  Fees 

EPA-incurred  costs  associated  with 
the  certification  program  can  be 
recovered  in  the  Motor  Vehicle  and 
Engine  Compliance  Program  (MVECP) 
fee  program  (see  40  CFR  part  86,  subpart 
J).  Today’s  action  is  likely  to  increase 
the  amount  of  the  MVECP  fee  which  is 
collected  during  the  certification 
process  since  the  Agency’s  burden  is 
expected  to  increase.  As  discussed  in 
the  Fee  Updating  Procedure  section  of 
the  Fees  final  rule,  (57  FR  30049,  July 
7, 1992),  EPA  will  periodically  review 
its  fees.  During  that  fee  updating 
process,  the  Agency  intends  to  assess 
the  additional  burden  incurred  due  to 
this  action,  and  if,  as  a  result  of  the 
review,  EPA  determines  that  there  has 
been  a  significant  change  in  the  MVECP 
costs,  a  proposal  to  revise  the  fee 
schedule  will  be  published  in  the 
Federal  Register.  Thus,  manufacturers 
will  be  provided  with  sufficient  notice 
and  comment  period  prior  to  any 
changes  in  the  amount  of  the  fee 
collected. 

3.  Fuel  Economy 

This  action  does  not  have  any  direct 
impact  on  fuel  economy  labeling. 


Corporate  Average  Fuel  Economy 
(CAFE),  or  gas  guzzler  data  submission 
requirements.  Because  the  changes  to 
the  test  procedure  promulgated  in  this 
action  may  affect  fuel  economy 
measurements,'  EPA  will  not  require 
use  of  the  new  procedure  for  fuel 
economy  testing.  Therefore,  to  generate 
city  fuel  economy  values,  manufacturers 
may  use  the  previously  established 
Federal  Test  Procedure  or  may 
optionally  use  the  pre-loaded  canister 
test  procedures  established  in  this 
action  (which  are  essentially  the  same 
test  procedures  established  in  the 
enhanced  evaporative  emission  final 
rule,  ref.  58  FR  16002,  March  24, 1993). 
EPA  will  normally  use  the  same 
procedure  for  confirmatory  testing  as 
used  by  the  manufacturer. 

F.  Onboard  Diagnostics  Requirements 

Today’s  action  extends  the  existing 
provisions  for  onboard  diagnostic  (OBD) 
systems  to  ORVR  equipment.  (The  final 
rule  for  the  existing  program  was 
published  February  19, 1993,  58  FR 
9468).  ORVR  systems  are  very  similar  to 
evaporative  systems  and  this  action 
requires  that  the  OBD  performance 
requirements  which  currently  apply  to 
evaporative  systems  apply  on  LDVs  and 
LDTs  also  to  ORVR  systems,  both 
integrated  and  non-integrated. 

As  with  the  current  OBD  program  for 
evaporative-only  systems,  OBD 
monitoring  of  the  ORVR  system  is  not 
mandatory.  However,  the  same 
approach  to  in-use  testing  will  be  used. 
That  is,  any  in-use  vehicle  with 
evaporative  emissions  of  30  g/test  or 
higher  measured  over  the  first  24  hours 
of  the  three-day  diurnal  from  the  revised 
evaporative  test  procedure  will  be 
flagged  for  further  evaluation.  That 
evaluation  will  consist  of  making  any 
necessary  repairs  to  ensure  system 
integrity,  and  then  making  a  0.04  inch 
(1  mm)  orifice  anyw’here  within  the 
system.  To  demonstrate  compliance, 
operating  the  vehicle  in  this  condition 
over  the  full  FTP  must  cause  the 
malfunction  indicator  light  (MIL)  to 
illuminate.  A  fai^re  of  the  OBD  system 
to  signal  a  problem  could  contribute  to 
a  decision  to  initiate  a  recall  action. 
While  a  system  operating  in  such  a 
manner  (i.e.,  without  the  MIL  going  on) 
may  not  detect  a  malfunction  related 
solely  to  refueling  events,  EPA 

•  The  fuel  economy  measurements  may  be 
affected  because  vehicles  will  now  be  tested  with 
pre-loaded  evaporative/onboard  canisters.  Purging 
these  canisters  during  the  city  and  highway  tests 
could  affect  the  air/fuel  ratio  of  the  engine  which, 
in  turn,  could  affect  the  measured  fuel  economy 
values  for  the  test  vehicle.  EPA  expects  the  effect 
to  be  minimal,  although  it  is  possible  that  measured 
fuel  economy  values  could  change  for  some 
vehicles. 
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nevertheless  believes  that  such  a  system 
will  be  sufficient  if  it  detects  general 
problems  with  vapor  and  purge  system 
integrity. 

For  integrated  ORVR  systems, 
manufacturers  can  use  the  same  OBD 
systems  they  use  to  monitor  evaporative 
systems.  For  non-integrated  systems, 
both  the  evaporative  and  refueling  sides 
of  the  system  will  need  to  be  monitored. 

It  should  be  possible  for  the  same 
technology  to  be  used  for  both 
monitoring  tasks  in  most  cases.  For 
example,  a  strategy  that  uses  engine 
vacuum  to  draw  a  certain  minimum 
level  of  vacuum  or  uses  a  small  pump 
to  generate  a  positive  pressure  in  the 
entire  vapor  system  could  include  a 
non-integrated  ORVR  canister  in  the 
monitoring  as  well.  For  both  integrated 
and  non-integrated  systems,  EPA 
believes  this  approach  will  result  in  an 
adequate  level  of  certainty  that  key 
potential  malfunctions  in  ORVR  systems 
will  be  identified  and  repaired.  Since  a 
0.04  inch  orifice  would  emit  only  about 
3  grams  of  hydrocarbon  vapor  in  a 
normal  refueling  event,  this  approach 
will  assure  a  high  level  of  in-use 
control. 

G.  Enforcement  and  In-Use  Performance 
1.  Liability  Periods 

In  accordance  with  the  CAAA  of 
1990,  ORVR  controls  for  new  LDVs 
must  have  useful  lives  of  10  years  or 
100,000  miles  (160,000  km)  or  the 
equivalent,  with  recall  testing  allowed 
up  to  7  years  or  75,000  miles  (120,000 
km)  or  the  equivalent,  whichever  occurs 
first  (CAA  section  202(d)(1);  42  U.S.C. 
7521(d)(1)).  LDTs  with  loaded  vehicle 
weight  up  to  3,750  pounds  (1,700  kg) 
have  the  same  useful  life  requirement  as 
LDVs.  All  other  LDTs  have  a  useful  life 
requirement  of  11  years  or  120,000 
miles  (190,000  km)  or  the  equivalent, 
whichever  occurs  first.  Pursuant  to 
section  207(i),  expected  designs  for 
ORVR  controls  are  not  “specified  major 
emission  control  components,”  because 
they  cost  less  than  $200.  Therefore, 
unless  more  expensive  components  are 
utilized,  manufacturers  need  only 
warrant  them  for  2  years  or  24,000  miles 
(39,000  km)  or  the  equivalent, 
whichever  occurs  first.  If,  at  some  time 
in  the  future,  the  Administrator  should 
determine  that  the  ORVR  controls  are 
"specified  major  emission  control 
components,”  manufacturers  must 
warrant  them  for  8  years  or  80,000  miles 
(130,000  km)  or  the  equivalent, 
whichever  occurs  first  (CAA  section 
207(i)(2);  42  U.S.C.  7541(i)(2)). 
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2.  Selective  Enforcement  Audit  Testing 

Pursuant  to  CAA  section  206(b),  the 
Administrator  is  authorized  to  test  new 
motor  vehicles  in  order  to  determine 
whether  vehicles  being  manufactured 
do  in  fact  conform  to  the  regulations 
with  respect  to  which  a  certificate  of 
conformity  was  issued.  Therefore,  LDVs 
and  LDTs  that  are  certified  to  meet  the 
refueling  emission  standard  are  subject 
to  this  standard  in  a  Selective 
Enforcement  Audit  (SEA). 

In  the  1987  NPRM,  EPA  discussed 
two  testing  issues  which  resulted  from 
performing  the  refueling  test  on  newly 
built  motor  vehicles.  The  first  issue 
regarded  the  possible  influence  of  new 
vehicle  background  evaporative 
emissions  (i.e.,  hydrocarbon  emissions 
from  such  things  as  the  fresh  paint  on 
a  new  vehicle  which  has  not  fully 
cured)  on  refueling  emission 
measurements.  Historically,  EPA  has 
not  conducted  SEA  testing  for 
evaporative  emissions  due  to  the 
relatively  large  non-fuel  background 
emissions  emitted  from  newly  built 
vehicles.  However,  EPA  expected  that 
background  emissions  would  not 
significantly  affect  refueling  emission 
measurements  because  the  actual  time 
for  background  evaporative  losses  to 
occur  would  be  very  short  (refueling 
emission  measurements  have  a  duration 
of  less  than  five  minutes).  Also, 
refueling  measurements  would  be  taken 
at  an  ambient  temperature  of 
approximately  80®  F,  so  fuel  and  non¬ 
fuel  evaporative  emissions  would  not  be 
increased  by  heating  of  the  tank,  engine, 
or  other  subsystems,  as  would  occur 
during  the  usual  evaporative  emissions 
test.  However,  to  address  any  concerns 
over  the  effects  of  background 
emissions,  EPA  proposed  an  additional 
SEA  testing  procedure  where 
background  emissions  would  be 
measured  and  then  subtracted  fi'om  the 
refueling  emissions  measurement.  This 
additional  procedure  would  be  used  if 
manufacturers  provided  evidence  that 
newly  built  vehicle  background 
emissions  would  significantly  exceed 
in-use  vehicle  background  emissions, 
which  were  intended  to  be  included  in 
the  refueling  standard. 

Because  manufacturers’  comments 
raised  concerns  about  conducting  the 
refueling  test  without  measuring  for 
background  emissions,  and  about  the 
extra  time  needed  for  the  measurement, 
this  final  rule  will  include  the  new 
vehicle  background  emissions 
measurement  proposed  in  the  1987 
NPRM  as  an  optional  procedure. 
However,  this  decision  must  be  made 
before  SEA  testing  is  conducted.  It  will 
apply  to  all  vehicles  tested.  EPA  realizes 
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that  when  this  background  procedure  is 
performed,  in-use  background 
emissions,  which  are  included  in  the 
refueling  standard,  will  also  be 
subtracted  fi'om  the  refueling 
measurement.  At  this  time,  EPA  has  no 
way  of  separating  new  vehicle 
background  emissions  from  in-use 
background  emissions.  For  purposes  of 
SEA  testing  only,  both  may  therefore  be 
subtracted  off.  Background  emissions 
from  the  refueling  measurements  during 
in-use  testing  will  not  be  subtracted 
since  the  standard  includes 
measurement  of  such  emissions  and 
there  is  no  concern  regarding  the  higher 
background  emissions  from  new 
vehicles.  Additionally,  upon  approval 
by  EPA,  a  manufacturer  may  develop 
and  use  its  o'wn  background  emissions 
measurement  procedure  for  use  during 
SEA  testing.  Revisions  to  40  CFR  part 
86,  subpart  G,  §  86.608  (for  LDVs)  and 
to  subpart  K,  §  86.1008  (for  LDTs) 
incorporate  this  additional  procedure. 

The  second  issue  pertained  to  the 
unstabilized  condition  of  the  vapor 
storage  C6mister(s)  prior  to  SEA  testing. 

In  the  NPRM,  EPA  proposed  that  the 
canisters  of  SEA  vehicles  be  stabilized 
through  a  bench  procedure,  prior  to 
refueling  emissions  testing,  to  help 
account  for  any  large  differences  that 
may  exist  between  an  unused  canister 
and  a  broken-in  (aged)  canister. 

Most  manufacturers  commented  that 
artificially  aging  canisters  prior  to 
emissions  testing  using  either  the 
procedure  in  the  1987  proposal  or  the 
evaporative  emissions  rulemaking  is 
inconsistent  with  SEA  testing  and  that 
performing  the  aging  process  would 
significantly  add  to  the  time  needed  to 
complete  testing.  This  would  make  it 
difficult  to  conduct  the  correct  number 
of  tests  per  twenty-four  hour  period  as 
proposed  by  §  86.608(g)  for  LDVs  and 
§  86.1008(g)(3)  for  LDTs.  Additionally, 
several  manufacturers  indicated  that  if 
their  vehicles  were  to  undergo  the  entire 
refueling  test  procedure  (with  all  of  the 
necessary  preconditioning  drive- 
downs),  the  vehicles  may  accumulate 
too  many  miles  to  be  sold  as  new. 

EPA  agrees  that  the  proposed  bench¬ 
aging  procedure,  as  well  as  the  updated 
procedure,  adds  significant  time  to  SEA 
testing  and.  therefore,  this  final  rule 
does  not  include  an  artificial  aging 
procedure.  EPA  would  have  preferred  to 
include  an  aged  canister  in  the  SEA  test 
requirement,  but  at  this  point  sees  no 
practical  way  to  incorporate  the  aged 
canister  requirement  and  also  address 
the  manufacturers’  concerns. 
Manufacturers  are  required  to  perform 
the  complete  refueling  test  with  new 
canisters  for  both  integrated  and  non- 
integrated  designs.  However,  if 
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manufacturers  still  have  concerns  about 
conducting  the  required  number  of  tests 
per  twenty-foiu  hour  period  or 
accumulating  too  much  mileage,  they 
may,  upon  EPA  approval,  perform  the 
seal  test  described  in  Section  C  above, 
for  either  integrated  or  non-integrated 
designs,  during  an  SEA.  The  seal  test  is 
aimed  at  verifying  the  integrity  of 
fillpipe  seals  and  vapor  lines  and 
eliminates  consideration  of  jMjtential 
canister  emissions  by  thoroughly  bench 
purging  the  canister  prior  to  the 
refueling  event.  The  canister 
preconditioning  and  preparatory  driving 
are  also  eliminated,  allowing 
manufacturers  to  complete  testing 
without  the  additional  mileage 
accumulation  associated  with  the  full 
test.  Finally,  the  same  0.20  g/gal 
standard  would  apply  and  failure  of  the 
seal  test  would  be  considered  equivalent 
to  failing  the  full  refueling  emissions 
test. 

During  an  SEA,  manufacturers  will 
test  selected  SEA  vehicles  until  a  pass 
or  fail  decision  has  been  reached  for 
both  the  exhaust  emission  test  and  the 
refueling  test.  The  0.20  g/gal  refueling 
standard  is  subject  to  40  percent 
Acceptable  Quality  Level,  which  is  the 
same  criteria  used  for  exhaust 
emissions. 

3.  Nonconformance  Penalties  (NCPs) 

In  the  regulations  governing  NCPs  (40 
CFR  86.1103-87),  EPA  specifies  the 
criteria  which  must  be  met  before  an 
NCP  will  be  made  available  for  a  new 
emission  standard  applicable  to  any 
subclass  of  heavy-duty  vehicles  (i.e., 
vehicles  with  a  GVWR  in  excess  of  6000 
lbs,  including  the  LDTs  with  a  GVWR 
between  6,001  and  8,500  lbs.  which  are 
covered  in  this  regulation  (HLDTs)).  As 
described  in  those  regulations,  an  NCP 
may  be  established  for  a  new  emission 
standard  if  substantial  work  will  be 
required  to  meet  the  new  standard  and 
a  technological  laggard  is  likely  to  exist. 
Substantial  work  means  the  application 
of  technology  not  previously  used  in  a 
vehicle  class  or  subclass  or  the 
signihcant  modification  of  existing 
technolo^  or  design  parameters. 

While  ORVR  systems  have  not  been 
used  to  control  refueling  emissions  on 
HLDTs  and  HDVs,  EPA  does  not  believe 
that  an  ORVR  requirement  constitutes 
substantial  work  as  defined  in  the  NCP 
regulations  nor  does  EPA  believe  that  a 
technological  laggard  will  exist  in  the 
vehicle  groups.  Tlie  ORVR  system  is 
expected  to  ^  a  minor  extension  of 
existing  evaporative  emission  control 
technology  rather  than  the  application 
of  new  te<inology  or  the  significant 
modification  of  existing  technology  or 
design.  EPA  expects  manufacturers 


would  use  activated  carbon  for  storage 
of  refueling  vapors  and  air  stripping  for 
regeneration,  just  as  are  now  used  in 
evaporative  emission  control  systems  on 
LDTs  and  heavy-duty  gasoline  vehicles. 
The  purge  systems  will  essentially  be 
the  same  as  those  used  for  evaporative 
controls. 

While  there  may  be  some  subjective 
disagreement  on  whether  “substantial 
work”  will  be  involved  in  meeting  the 
standard,  EPA  believes  all  the 
manufacturers  of  HLDTs  will  be  able  to 
comply  with  the  standard  and  that  no 
technological  laggard  will  exist.  EPA 
recognizes  that  effort  will  be  required  to 
equip  the  HLDTs  with  ORVR  systems, 
but  the  control  technology  required  is 
well  defined  and  available  to  all  affected 
manufacturers.  Furthermore,  this 
regulation  provides  a  generous  leadtime 
and  control  is  phased  in  over  a  three- 
model-year  period.  Both  of  these  factors 
will  provide  relief  to  any  manufacturer 
who  is  having  difficulty.  In  addition,  the 
adopted  test  procedures  address  the 
manufacturers’  technical  concerns  and 
should  negate  the  need  for  an  NCP  for 
any  manufacturer. 

The  regulations  also  permit 
consideration  of  NCPs  for  other 
emission  standards,  for  which  NCPs  are 
not  already  provided,  if  the  standards 
become  more  difficult  to  meet  as  a  result 
of  a  new  standard.  However,  as  the  test 
procedure  is  structured.  EPA  does  not 
believe  that  manufacturers  will 
encounter  significant  additional 
difficulty  in  maintaining  compliance 
with  exhaust  or  evapK>rative  emission 
standards  as  a  result  of  the  ORVR 
requirement. 

In  sum.  “substantial  work”  will  not  be 
required  and  no  technological  laggards 
are  expected.  Therefore.  EPA  will  not 
make  NCPs  available  for  refueling 
exhaust  or  evaporative  emission 
standards. 

4.  In-Use  Performance 

As  in  the  case  of  other  evaporative 
emissions,  the  control  of  refueling 
emissions  is  highly  dependent  on 
vehicle  operating  and  enviromnental 
factors  such  as  vehicle  speed  and 
ambient  temperature.  EPA  recognizes, 
therefore,  that  simply  passing  a  test 
procedure  caimot  always  ensure  vehicle 
designs  that  achieve  good  control  in  use. 

EPA  expects  that  manufacturers  will 
design  vehicles  that  pass  the  test  and 
perform  well  in  use.  However,  in  order 
to  best  achieve  the  statutory  goal  of  a 
high  degree  of  control  efficiency,  the 
Agency  will,  if  necessary,  make  full  use 
of  existing  regulations  against  defeat 
devices.  Thus,  EPA  may  deny 
certification  upon  determination  that  a 
particular  refueling  emission  control 


system  design  constitutes  a  defeat 
device  (40  CFR  86.094-16p  EPA  could 
also  invoke  the  defeat  device  regulations 
in  the  course  or  on  the  basis  of  the 
results  of  selective  enforcement  audit 
(SEA)  and  recall  testing. 

The  following  discussion,  while  not 
necessarily  all-inclusive,  provides 
examples  of  potential  defeat  devices 
related  to  compliance  with  refueling 
emission  standards.  EPA’s  main  concern 
is  that  some  purge  strategies  used  to 
pass  emission  tests  may  be  ineffective 
over  a  wide  range  of  in-use  driving 
patterns.  For  integrated  systems,  this 
concern  will  be  addressed  in  the 
Agency’s  evaluation  of  evaporative 
system  purge  strategies  during  the 
certification  process,  as  discussed  in  the 
evaporative  emissions  final  rule  (58  FR 
at  16007).  The  Agency  will  extend  this 
evaluation  to  non-integrated  refueling 
system  purge  strategies  as  well. 

This  evaluation  is  intended  to  identify 
vehicle  designs  that,  though  capable  of 
passing  emission  tests,  may  not  function 
effectively  in  use.  These  would  include 
non-integrated  system  designs  that 
purge  well  during  the  prolonged  warm- 
vehicle  driving  allowed  in  the  refueling 
test  drivedown,  but  not  in  the  driving 
patterns  involving  frequent  cold  starts 
often  encountered  in  use. 

EPA  also  will  consider  to  be  defeat 
devices  those  designs  that  purge  at 
substantially  higher  rates  during  high¬ 
speed  operation  than  during  low-speed 
operation,  such  that  they  primarily 
depend  on  the  high-spe^  purge  to  pass 
emission  tests.  Even  if  such  designs  do 
pass  the  test,  they  may  produce  high 
refueling  emissions  if  they  purge 
substantially  less  dtiring  typical  non- 
freeway  urban  driving  than  during  the 
refueling  test  drivedovm.  Also,  designs 
that  shut  purge  off  at  any  time  for  other 
than  safety  reasons  would  be  closely 
examined  by  EPA  for  possible 
classification  as  defeat  devices. 

III.  Public  Participation 

ORVR  controls  have  been  under 
consideration  by  EPA  since  the  CAAAs 
of  1977.  The  public  process,  which  first 
began  in  1978,  has  proceeded  through 
various  stages  over  the  past  15  years. 

In  response  to  the  provisions  of 
section  202(a)(6)  of  the  1977  CAAAs, 
EPA  initiated  a  public  process  in  1978 
to  receive  comments  on  the  feasibility 
and  desirability  of  implementing  ORVR 
controls.  In  1980,  EPA  published  a 
technical  report  which  tentatively 
concluded  that  ORVR  controls  were 
feasible  for  LDVs.  However,  no  action 

2  "Prohibition  of  Use  of  Emission  Control  Defeat 
Devices,”  MSPC  Advisory  Qrcolar  No.  24, 
December  11. 1972. 
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was  taken  at  the  time  due  to  concerns 
over  economic  difficulties  in  the  auto 
industry. 

EPA  reinstituted  its  assessment  of 
ORVR  controls  in  1983  as  part  of  a 
broad  assessment  of  the  strategies 
available  to  control  emissions  in  the 
gasoline  marketing  industry.  As  part  of 
this  study,  in  August  1984,  EPA 
published  an  extensive  analysis  of  the 
options  available  to  control  refueling 
emissions  including  ORVR  controls. 
Supporting  documentation  for  this 
analysis  are  in  public  docket  A-84-07, 
along  with  the  public  comments 
received  on  the  “Gasoline  Marketing 
Study”. 

After  receiving  comments  on  the 
study,  EPA  prepared  an  in-depth 
analysis  of  the  comments,  developed 
further  work  on  several  key  issues 
related  to  ORVR  controls,  and 
conducted  enhanced  assessments  of  the 
options  under  consideration.  This 
resulted  in  a  draft  Regulatory  Impact 
Analysis,  Response  to  Public 
Comments,  and  related  analysis  and 
documentation  related  to  ORVR 
controls.  This  information  is  also  in 
public  docket  A-84-07.  A  public 
meeting  regarding  the  ORVR  test 
procedure  was  also  held  during  this 
time  firame. 

The  results  of  EPA’s  study  of  emission 
control  options  for  the  gasoline 
marketing  industry  culminated  in  an 
August  1987  proposal  to  require  ORVR 
controls  on  gasoline-powered  LDVs, 
LDTs,  and  HDVs.  A  public  hearing  was 
held  in  October  1987  and  the  comment 
period  closed  in  February  1988. 
Information  supporting  the  NPRM  and 
comments  on  the  proposal  are  in  public 
docket  A-87-11.  However,  due  initially 
to  safety  concerns  raised  by  some 
commenters  and  later  to  pending 
revisions  to  the  CAA,  EPA  deferred 
action  on  finalizing  the  ORVR  rule. 

The  1990  CAAAs  contained 
provisions  requiring  an  integrated 
program  of  LDV  ORVR  and  Stage  II 
controls.  In  response  to  the  ORVR 
provisions,  on  September  3, 1991  (56  FR 
43682),  EPA  published  a  Federal 
Register  notice  seeking  further  comment 
on  the  NPRM  and  the  safety  issues 
related  to  ORVR  controls  including  a 
safety  assessment  prepared  by  the  DoT. 
A  public  hearing  was  held  to  receive 
comment  on  these  issues  on  September 
26,  27, 1991.  The  comment  period 
closed  in  late  October  1991.^  These 
comments  and  related  materials  are  in 
public  docket  A-87-11.  On  April  15, 
1992,  EPA  published  a  Federal  Register 
notice  (57  FR  13220)  announcing  its 
decision  not  to  proceed  with 
implementing  ORVR  controls  at  that 


time,  based  on  safety  concerns  raised  by 
DoT. 

Subsequently,  a  panel  of  the  DC 
Circuit  overturned  EPA’s  1992  action. 
EPA  then  published  another  Federal 
Register  notice  (May  27, 1993,  58  FR 
30731)  raising  issues  for  public 
comment  and  allowing  approximately 
90  days  for  comment.  Another  public 
hearing  seeking  comment  on  the  NPRM 
and  other  changed  circumstances  was 
also  held.  This  hearing  was  held  on  July 
22, 1993  and  comments  closed  30  days 
later.  These  comments  are  in  public 
docket  A-87-11  as  are  EPA  materials  in 
support  of  the  notice. 

J  During  the  years  in  which  ORVR  has 
been  under  consideration,  there  have 
been  at  least  five  formal  opportunities 
for  oral  and/or  written  public  comment. 
In  addition,  numerous  other  public 
interactions  have  occurred  on  this 
matter  and  have  been  documented  and 
placed  in  the  docket  for  public  review. 

Over  the  fifteen  years  of  the  ORVR 
public  process,  EPA  has  received 
hundreds  of  written  comments 
regarding  this  requirement.  However, 
many  of  the  past  comments  have 
essentially  been  addressed  by  changed 
circumstances  or  other  developments. 
Major  issues  such  as  fuel  volatility  and 
improved  vehicle  evaporative  emission 
controls  have  now  been  decided  by 
regulation,  and  the  control  of  refueling 
emissions  using  Stage  II  equipment  was 
addressed  by  the  1990  CAAAs.  Also, 
many  previous  comments  in  areas  such 
as  ORVR  costs  and  test  procedures  were 
factored  into  subsequent  analyses  and 
notices,  making  only  the  most  recent  set 
of  comments  applicable. 

The  public  dfootet  contains  a 
Summary  and  Analysis  of  Comments 
document  which  addresses  still-relevant 
issues  raised  by  the  commenters.  It 
generally  does  not  address  past 
comments  on  issues  which  have  been  . 
resolved  by  related  statutory  or 
regulatory  action  or  through  subsequent 
published  analyses  or  Federal  Register 
notices.  Also,  it  does  not  address 
comments  which  were  received  at  one 
point  but  later  negated  by  subsequent 
comments  due  to  further  developments 
and  changed  circumstances.  The 
Summary  and  Analysis  of  Comments 
focuses  primarily  on  comments  received 
in  response  to  the  June  1993  Federal 
Register  notice  and  imresolved 
comments  from  both  the  August  1987 
NPRM  and  September  1991  Federal 
Register  notices. 

rV.  Regulatory  Impact  Analysis 

As  part  of  the  assessment  and 
decision  making  process  regarding 
ORVR  controls,  EPA  has  prepared  an  in- 
depth  Regulatory  Impact  Analysis  (RIA). 


This  RIA  is  available  in  the  public 
docket.  The  RIA  assesses  the 
environmental  impact,  costs,  and  cost 
effectiveness  of  ORVR  controls,  as  well 
as  other  associated  benefits,  for  the 
combined  LDV  and  LDT  program 
described  above  for  a  number  of 
scenarios.  It  also  includes  a  sensitivity 
analysis  for  several  key  parameters.  It 
should  be  noted  that  the  RIA  was 
completed  prior  to  EPA’s  decision  to 
delay  the  requirements  for  LDTs  and  to 
exclude  HDVs.  These  controls  were 
included  in  the  cmalysis  and  were 
assumed  to  begin  in  1998.  EPA  expects 
that  inclusion  of  these  items  in  the 
analysis  has  no  significant  effect  on  the 
results  and  does  not  affect  the 
conclusions  which  are  based  on  the 
analysis.  The  major  findings  of  the  RIA 
for  LDV  and  LDT  ORVR  controls  are 
presented  below. 

Before  discussing  these  key  findings, 
it  is  important  to  note  that  EPA  analysis 
has  assumed  that  ORVR  controls  will 
apply  nationwide  to  all  vehicle  classes. 
However,  the  scenarios  analyzed  focus 
not  only  on  the  overall  nationwide 
control  program,  but  also  on  the  control 
in  the  ozone  NAAs.  Furthermore,  since 
Stage  II  controls  are  in  place  or  expected 
in  most  of  the  ozone  NAAs,  the 
incremental  impacts  of  ORVR  controls 
relative  to  Stage  II  are  assessed  as  well. 

A.  Environmental  Impact 

While  refueling  emissions  control  has 
value  whenever  it  occurs,  it  is  most 
critical  during  the  ozone  season.  The 
five  month  ozone  season  refueling 
emission  inventory  is  about  200,000 
tons  per  year;  when  annualized,  this 
value  increases  to  approximately 
475,000  tons  per  year.  Refueling 
emissions  vary  directly  with  fuel  use 
and  fuel  RVP/temperatures. 
Approximately  52  percent  of  refueling 
emissions  occur  in  AAs  and  48  percent 
occur  in  NAAs.  Of  this  48  percent, 
about  33  percent  currently  are,  or  are 
expected  to  be,  subject  to  Stage  II 
control  equipment.  The  percentage  of 
gasoline  consumption  in  the  NAAs  and 
covered  by  Stage  11  is  slightly  higher  (55 
and  44  percent  respectively)  than  the 
contribution  to  the  refueling  emission 
inventory,  primarily  due  to  RVP 
controls. 

The  emission  reductions  achieved  by 
ORVR  controls  depend  on  the  in-use 
efficiency  of  the  control  system  and  the 
area  in  which  the  control  is  applied. 
Based  on  the  stringency  of  the  test 
procedure  the  full  life  useful  life 
certification  requirement,  and  the 
salutary  effect  of  Inspection/ 
Maintenance  (I/M)  programs  and 
onboard  diagnostics,  EPA  expects  very 
high  in-use  efficiency  from  ORVR 
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systems.  In  the  ozone  NAAs,  where  RVP 
control  and  basic  and  enhanced  I/M  are 
prevalent,  EPA  expects  in-use  efficiency 
of  over  95  percent,  with  a  somewhat 
lower  value  in  attainment  areas  due  to 
lack  of  RVP  control  and  I/M.  In  the 
ozone  NAAs,  EPA  expects  in-use 
efficiency  of  approximately  97  percent. 
The  in-use  efficiency  in  attainment 
areas  (which  would  lack  RVP  control 
and  enhanced  I/M)  is  somewhat  less, 
and  in  some  cases  is  predicted  to  be  less 
than  95  percent.  The  Agency  notes, 
however,  that  this  prediction  is  skewed 
because  data  for  the  southeast  U.S. 
indicate  that  average  dispensed  fuel 
temperature  in  that  region  is  seven 
fahrenheit  degrees  higher  than 
anywhere  else  in  the  country.  EPA  is 
basing  its  predictions  on  this 
information  because  it  is  the  only 
available  data.  However,  the  Agency 
knows  of  no  reason  why  dispensed  fuel 
temperatures  should  be  so  much  higher 
in  this  region.  If  the  same  range  of 
dispensed  fuel  temperatures  were  used 
for  the  southeast  region  as  for  the 
southwest  U.S.,  the  in-use  efficiency  of 
properly  operating  systems  in  all  areas 
would  be  predict^  to  average  95 
percent. 

The  benefits  vary  over  time  and  with 
the  scenario  analyzed.  Benefits  vary 
over  time  because  of  the  phase-in  of  the 
ORVR  requirement  and  the  need  for 
fleet  turnover  to  occur  before  full 
implementation  of  ORVR-equipped 
vehicles  occurs.  The  key  variable  vkdth 
regard  to  scenarios  is  the  presence  and 
possible  phase-out  of  Stage  II  controls. 
ORVR  benefits  in  NAAs  include  control 
over  service  stations  in  NAAs  without 
Stage  II,  control  at  service  stations 
which  now  receive  waivers,  and  control 
over  vapors  missed  by  Stage  n 
equipment. 

For  the  rulemaking  as  a  whole, 
neglecting  the  presence  of  Stage  II 
controls,  LDV/LDT  ORVR  would 
achieve  average  annual  emission 
reductions  of  over  420,000  tons  per 
year.  With  Stage  II  phaseout  when 
ORVR  and  Stage  II  would  cover  the 
same  percent  of  fuel  in  use,  the  average 
annual  emission  reduction  is  about 
378,000  tons.  Even  if  Stage  II  controls 
are  retained,  an  incremental  benefit  of 
285,000  tons  occurs  nationwide.  Of 
these  reductions,  approximately  20 
percent  occur  in  NA  areas,  with  the 
overall  percentage  in  NAAs  increasing 
substantially  if  Stage  II  is  phased  out. 

B.  Costs  of  Control 

ORVR  costs  of  control  are  comprised 
of  control  system  hardware  costs  plus 
short  term  (five  year)  costs  for  research, 
development,  and  testing  (R.D,&  T) 
minus  fuel  vapor  recovery  credits.  Costs 


were  derived  incremental  to  the  effects 
of  enhanced  evaporative  emissions  and 
RVP  control,  with  the  assumption  that 
most  vehicles  would  use  integrated 
evaporative/refueling  control  systems 
with  liquid  seals  in  ffie  fillneck.  The 
retail  price  equivalent  (RPE)  for 
hardware  and  R,D,&  T  costs  range  from 
$6-8  for  LDVs  and  LDTs. 

Even  these  small  costs  are  somewhat 
offset  by  ORVR  fuel  recovery  credits. 

The  level  of  the  ORVR  recovery  credit 
depends  on  whether  Stage  II  equipment 
is  used  when  refueling.  For  the 
nationwide  case,  which  involves  Stage 
II  and  non-Stage  II  areas,  the  NPV  of  the 
recovery  credit  ranges  fit)m  $2-$4  per- 
vehicle  for  LDVs  and  LDTs.  Accounting 
for  these  recovery  credits,  both  short 
and  long  term  net  costs  are  under  $5  for 
LDVs  and  LDTs. 

EPA  assessed  the  net  costs  of  LDV  and 
LDT  ORVR  controls  for  three  scenarios. 
The  first  (baseline)  scenario  neglected 
the  presence  of  Stage  U  controls,  the 
second  accoimted  for  Stage  II  controls 
with  phaseout  in  2010,  and  the  third 
included  Stage  II  with  no  phaseout.  In 
each  cacj,  the  ORVR  hardware  and 
R,D,&  T  costs  are  the  same,  but  the 
recovery  credit  varies.  In  the  first  case 
the  average  aimual  cost  is  about  -$6 
million  over  the  period  1998-2020. 

With  Stage  n  present  and  phasing  out  in 
2010,  the  average  annual  costs  is  $2 
million.  With  no  phase  out  average 
annual  costs  increase  to  $27  million 
over  the  period  1998  to  2020.  The  1998 
NPV  costs  (discounted  at  7  percent  to 
1998)  for  the  same  three  scenarios  are 
$102  million,  $264  million,  and  $435 
million,  respectively.  In  the  cases  where 
costs  are  negative,  it  is  because  the 
value  of  the  recovery  credits  exceeds  the 
hardware  and  R,  D,  &  T  costs. 

C.  Cost  Effectiveness 

Using  the  net  present  value  of  the 
costs  and  emission  reduction  benefits, 
EPA  has  calculated  the  cost 
effectiveness  of  LDV/LDT  ORVR 
controls  for  the  three  scenarios 
mentioned  above.  For  the  first  case 
where  Stage  II  controls  are  neglected, 
the  cost  effectiveness  is  about  $35  per 
ton.  In  the  second  case  where  Sta^  11 
control  is  considered,  but  phased  out  in 
2010,  the  cost  effectiveness  is  about 
$100  per  ton.  In  the  final  case  where 
Stage  II  is  not  phased  out,  the  cost 
effectiveness  is  about  $210  per  ton. 

When  all  costs  are  included  in  the 
calculations  but  only  NAA  emission 
reductions  are  credited,  the  cost 
effectiveness  values  change.  For  the  first 
case  discussed  above,  cost  effectiveness 
value  is  $70  per  ton.  In  the  second  and 
third  scenarios,  the  cost  effectiveness 


would  increase  to  about  $250  and  $775 
per  ton,  respectively. 

D.  Other  Benefits 

In  addition  to  the  VOC  emission 
reduction  benefits  cited  above,  LDV/ 

LDT  ORVR  controls  have  other  benefits. 
ORVR  controls  would  result  in  an 
average  energy  savings  equivalent  to  78 
million  gallons  of  gasoline  per  year 
between  the  period  1998  and  2020 
assuming  no  Stage  11  phaseout  and 
about  108  million  gallons  per  year  if 
Stage  II  is  phased  out.  In  addition,  there 
will  be  health  benefits  as  a  result  of 
reductions  in  air  toxic  emissions.  Best 
estimates  are  the  avoidance  of  about  5- 
6  cancer  incidences  per  year  as  a  result 
of  lower  refueling  benzene  emissions. 
Additional  cancer  avoidances  are 
possible  depending  on  the  assumption 
regarding  the  toxicological  impact  of  the 
remainder  of  the  constituents  of  the 
gasoline  vajmr.  Reductions  in  potential 
non-cancer  health  efiects  and  welfare 
benefits  such  as  reduced  crop  and 
material  damage  due  to  ozone  would 
occur  as  well. 

E.  Benefit-Cost  Ratio 

Comparing  the  average  annual  cost 
and  emission  reduction  benefits  shown 
in  the  tables  presented  in  the  RIA,  if 
even  a  minimal  dollar  value  of  $500  per 
ton  is  ascribed  to  the  health  and 
environmental  benefits,  the  dollar 
benefits  of  LDV/LDT  ORVR  controls 
exceed  the  costs.  The  benefit  to  cost 
ratio  for  NA  areas  ranges  from  1.3  for 
the  scenario  where  Stage  II  is  retained 
to  32  if  Stage  II  is  phased  out.  If  Stage 
II  operating  costs  which  are  no  longer 
incurred  after  Stage  II  phaseout  are 
considered,  there  is  an  aimual  average 
monetary  savings  of  about  $40  million 
since  the  costs  of  operating  the  Stage  II 
control  technology  are  eliminated. 

V.  Consultation  With  DOT 

As  required  by  section  202(a)(6)  of  the 
Clean  Air  Act,  ^A  has  consulted  at 
length  with  the  Department  of 
Transportation  before  promulgating  this 
rule.  Interagency  review  documents  are 
contained  in  section  IV-H  of  this 
rulemaking’s  docket.  In  addition,  the 
docket  contains  a  November  1993  DOT/ 
NHTSA  report  entitled  “An  Assessment 
of  Onboard  Refueling  Vapor  Recovery 
System  Safety”  provided  to  EPA  by 
DOT/NHTSA  as  part  of  the  consultation 
process. 

VI.  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  EPA  hereby  finds  that  these 
regulations  are  of  national  applicability. 
Accordingly,  judicial  review  of  this 
action  is  available  only  by  filing  a 
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petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
publication.  Under  section  307(b)(2)  of 
the  Act,  the  requirements  which  are  the 
subject  of  today’s  notice  may  not  be 
challenged  later  in  judicial  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

VII.  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  sections  202(a) 

(1)  and  (2),  202(a)(6),  206,  and  301(a)  of 
the  CAA,  42  U.S.C.  7521(a)(1)  and  (2), 
7521(a)(6),  7525,  and  7601(a). 

VIII.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 

The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  pi^uctivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  Issues 
arising  out  of  legal  mandates,  the  President’s 
priorities,  or  he  principles  set  forth  in  the 
Executive  Order. 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
Order  the  Administrator  has  assessed 
the  potential  costs  and  benefits  of  this 
regulatory  action. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  “significant  regulatory 
action”  because  this  rule  has  an  effect 
on  the  long-term  implications  of 
stationary  and  mobile  source  controls 
and  requires  interagency  consultations. 
The  average  annual  cost  is  about  $27 
million  over  the  period  1998  to  2020, 
assuming  no  Stage  II  phaseout.  If  Stage 
II  is  phased  out,  recovery  credits  for 
ORVR  systems  increase  to  the  point  that 
average  annual  costs  are  only  about  $2 
million  (ignoring  the  savings  in  Stage  II 
maintenance).  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
reconunendations  will  be  documented 
in  the  public  record. 


K.  Compliance  With  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-602,  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agency  is 
required  to  publish  a  rulemaking,  it 
must  prepare  and  make  available  for 
public  comment  a  regulatory  flexibility 
analysis  (RFA).  Such  an  andysis  is  not 
required  if  the  head  of  an  agency 
certifies  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
pursuant  to  5  U.S.C  605(b). 

The  requirements  for  ORVR  systems 
in  this  regulation  apply  to  motor  vehicle 
manufacturers.  Small  LDV 
manufacturers  have  been  granted  a 
delayed  phase-in  of  the  ORVR 
requirement  and  LDT  manufacturers 
have  a  longer  leadtime  than  originally 
proposed.  Therefore,  I  certify  that  this 
rule  will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities. 

X.  Information  Collection  Requirements 
Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  document  has  been  prepared  by 
EPA  (ICR  #783.32)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch;  EPA,  401  M 
Street,  SW.,  Washington,  E>C  20460  or 
by  calling  202-260-2740.  These 
requirements  are  not  effective  until 
OMB  approves  them  and  a  technical 
amendment  to  that  effect  is  published  in 
the  Federal  Register. 

This  collection  of  information  has  an 
estimated  annual  reporting  and 
recordkeeping  burden  averaging  334 
hours  per  response.  These  estimates 
include  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch;  EPA; 
401  M  Street,  SW  (Mail  Code  2136); 
Washington,  E)C  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
“Attention:  Desk  Officer  for  EPA.” 


List  of  Subjects 
40  CFR  Part  86 

Administrative  practice  and 
procedures.  Confidential  business 
information.  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  88 

Motor  vehicle  pollution.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  600 

Administrative  practice  and 
procedure.  Electric  power.  Fuel 
economy.  Labeling,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  24, 1994. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  parts  86,  88,  and  600  of  title 
40  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

1.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Secs.  202,  203,  205,  207,  208, 
215,  216,  and  301(a),  Clean  Air  Act,  as 
amended  (42  U.S.C.  7521,  7522,  7524,  7525, 
7541,  7542,  7549,  7550,  7552,  and  7601(a)). 

Subpart  A — [Amended] 

2.  A  new  §  86.001-2  is  added  to 
subpart  A  to  read  as  follows: 

§86.001-2  Definitions. 

The  definitions  of  §  86.098-2 
continue  to  apply  to  1998  and  later 
model  year  vehicles.  The  definitions 
listed  in  this  section  apply  begiiming 
with  the  2001  model  year. 

Useful  life  means: 

(1)  For  light-duty  vehicles,  and  for 
light  light-duty  trucks  not  subject  to  the 
Tier  0  standards  of  §  86.094-9(a), 
intermediate  useful  life  and/or  full 
useful  life.  Intermediate  useful  life  is  a 
period  of  use  of  5  years  or  50,000  miles, 
whichever  occurs  first.  Full  useful  fife  is 
a  period  of  use  of  10  years  or  100,000 
miles,  whichever  occurs  first,  except  as 
otherwise  noted  in  §  86.094-9.  The 
useful  fife  of  evaporative  and/or 
refueling  emission  control  systems  on 
the  portion  of  these  vehicles  subject  to 
the  evaporative  emission  test 
requirements  of  §  86.130-96,  and/or  the 
refueling  emission  test  requirements  of 
§  86.151-2001,  is  defined  as  a  period  of 
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use  of  10  years  or  100,000  miles, 
whichever  occurs  first. 

(2)  For  light  light-duty  trucks  subject 
to  the  Tier  0  standards  of  §  86.094-9(a), 
and  for  heavy  light-duty  truck  engine 
families,  intermediate  emd/or  full  useful 
life.  Intermediate  useful  life  is  a  period 
of  use  of  5  years  or  50,000  miles, 
whichever  occurs  first.  Full  useful  life  is 
a  period  of  use  of  11  years  or  120,000 
miles,  whichever  occurs  first.  The 
useful  life  of  evaporative  emission  and/ 
or  refueling  control  systems  on  the 
portion  of  these  vehicles  subject  to  the 
evaporative  emission  test  requirements 
of  §  86.130-96,  and/or  the  refueling 
emission  test  requirements  of  §  86.151- 
2001,  is  also  defined  as  a  period  of  11 
years  or  120,000  miles,  whichever 
occurs  first. 

(3)  For  an  Otto-cycle  heavy-duty 
engine  family: 

(i)  For  hydrocarbon  and  carbon 
monoxide  standards,  a  period  of  use  of 
8  years  or  110,000  miles,  whichever  first 
occurs. 

(ii)  For  the  oxides  of  nitrogen 
standard,  a  period  of  use  of  10  years  or 
110,000  miles,  whichever  first  occurs. 

(iii)  For  the  portion  of  evaporative 
emission  control  systems  subject  to  the 
evaporative  emission  test  requirements 
of  §86.1230-96,  a  period  of  use  of  10 
years  or  110,000  miles,  whichever 
occurs  first. 

(4)  For  a  diesel  heavy-duty  engine 
family: 

(i)  For  light  heavy-duty  diesel 
engines,  for  hydrocarbon,  carbon 
monoxide,  and  particulate  standards,  a 
period  of  use  of  8  years  or  110,000 
miles,  w’hichever  first  occurs. 

(ii)  For  light  heavy-duty  diesel 
engines,  for  the  oxides  of  nitrogen 
standard,  a  period  of  use  of  10  years  or 
110,000  miles,  whichever  first  occurs. 

(iii)  For  medium  heavy-duty  diesel 
engines,  for  hydrocarbon,  carbon 
monoxide,  and  particulate  standards,  a  , 
period  of  use  of  8  years  or  185,000 
miles,  whichever  first  occurs. 

(iv)  For  medium  heavy-duty  diesel 
engines,  for  the  oxides  of  nitrogen 
standard,  a  period  of  use  of  10  years  or 
185,000  miles,  whichever  first  occurs. 

(v)  For  heavy  heavy-duty  diesel 
engines,  for  hydrocarbon,  carbon 
monoxide,  and  particulate  standards,  a 
period  of  use  of  8  years  or  290,000 
miles,  whichever  first  occurs,  except  as 
provided  in  paragraph  (4)(vii)  of  this 
definition. 

(vi)  For  heavy  heavy-duty  diesel 
engines,  for  the  oxides  of  nitrogen 
standard,  a  period  of  use  of  10  years  or 
290,000  miles,  whichever  first  occurs. 

(vii)  For  heavy  heavy-duty  diesel 
engines  used  in  urban  buses,  for  the 
particulate  standard,  a  period  of  use  of 


10  years  or  290,000  miles,  whichever 
first  occurs. 

3.  A  new  §  86.001-9  is  added  to 
subpart  A  to  read  as  follows: 

§86.001-9  Emission  standards  for  2001 
and  later  model  year  light-duty  trucks. 

Section  86.001-9  includes  text  that 
specifies  requirements  that  differ  from 
§  86.096-9  or  §  86.097-9.  Where  a 
paragraph  in  §  86.096-9  or  §  86.097-9  is 
identical  and  applicable  to  §  86.001-9, 
this  may  be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  “(Reserved).  For  guidance  see 
§  86.096-9.”  or  “(Reserved).  For 
guidance  see  §  86.097-9.’’. 

(a)  (Reserved).  For  guidance  see 
§  86.097-9. 

(b)  introductory  text  through  (b)(5) 
(Reserv’ed).  For  guidance  see  §86.096-9. 

(b) (6)  Vehicles  certified  to  the 
refueling  staiidards  set  forth  in 
paragraph  (d)  of  this  section  are  not 
required  to  demonstrate  compliance 
with  the  Fuel  Dispensing  Spitback 
standards  contained  in  §  86.096-9 
(b)(l)(iii)  and  (b)(2)(iii);  Provided,  that 
they  meet  the  requirements  of  §  86.001- 
28(f). 

(c)  (Reserved).  For  guidance  see 
§86.097-9. 

(d)  Refueling  emissions  from  2001 
and  later  model  year  gasoline-fueled 
and  methanol-fueled  Otto-cycle-  and 
petroleum-fueled  and  methanol-fueled 
diesel-cycle-light  duty  trucks  of  6,000 
pounds  or  less  GVW  shall  not  exceed 
the  following  standards.  The  standards 
apply  equally  to  certification  and  in-use 
vehicles. 

(1)  Standards — (i)  Hydrocarbons  (for 
gasoline-fueled  Otto-cycle  and 
petroleum-fueled  diesel-cycle  vehicles). 
0.20  gram  per  gallon  (0.053  gram  per 
liter)  of  fuel  dispensed. 

(ii)  Organic  Material  Hydrocarbon 
Equivalent  (for  methanol-fueled 
vehicles).  0.20  gram  per  gallon  (0.053 
gram  per  liter)  of  fuel  dispensed. 

(2) (i)  The  standards  set  forth  in 
paragraphs  (d)(l)(i)  and  (ii)  of  this 
section  refer  to  a  sample  of  refueling 
emissions  collected  under  the 
conditions  as  set  forth  in  subpart  B  of 
this  part  and  measured  in  accordance 
with  those  procedures. 

(ii)  For  vehicles  powered  by 
petroleum-fueled  diesel-cycle  engines, 
the  provisions  set  forth  in  paragraph 
(d)(l)(i)  of  this  section  may  be  waived: 
Provided,  that  the  manufacturer 
complies  with  the  provisions  of 
§  86.001-28(f)  of  this  subpart. 

(3)  A  minimum  of  the  percentage 
shown  in  Table  AOl-09  of  a 
manufacturer’s  sales  of  the  applicable 
model  year’s  gasoline-  and  methanol- 
fueled  Otto-cycle  and  petroleum-fueled 


and  methanol-fueled  diesel-cycle  light- 
duty  trucks  of  6,000  pounds  or  less 
GVW  shall  be  tested  under  the 
procedures  in  subpart  B  of  this  part 
indicated  for  2001  and  later  model 
years,  and  shall  not  exceed  the 
standards  described  in  paragraph  (d)(1) 
i  of  this  section.  Vehicles  certified  in 
accordance  w'ith  paragraph  (d)(2)(ii)  of 
this  section,  as  determined  by  the 
provisions  of  §  86.001-28(g),  shall  not 
be  counted  in  the  calculation  of  the 
percentage  of  compliance. 


Table  AOI -09.— Implementation 
Schedule  for  Light-Duty  Truck 
Refueling  Emission  Testing 


Model  year 

Sales 

percentage 

2001  . 

40 

2002  . . . 

80 

2003  and  subsequent . 

100 

(e)  through  (f)  (Reserved) 

(g)  through  (k)  (Reserved).  For 
guidance  see  §  86.097-9. 

4.  A  new  §  86.001-21  is  added  to 
subpart  A  to  read  as  follows: 

§  86.001  -21  Application  for  certification. 

Section  86.001-21  includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-21  or  §  86.096-21.  Where  a 
paragraph  in  §  86.094-21  or  §  86.096-21 
is  identical  and  applicable  to  §  86.001- 
21,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  "(Reserved).  For  guidance  see 
§86.094-21.”  or  “(Reserved).  For 
guidance  see  §86.096-21.’’. 

(a)  through  (b)(3)  (Reserved).  For 
guidance  see  §  86.094-21. 

(b) (4)(i)  For  light-duty  vehicles  and 
light-duty  trucks,  a  description  of  the 
test  procedures  to  be  used  to  establish 
the  evaporative  emission  and/or 
refueling  emission  deterioration  factors, 
as  appropriate,  required  to  be 
determined  and  supplied  in  §  86.001- 
23(b)(2). 

(b)(4)(ii)  through  (b)(5)(iv)  (Reserved). 
For  guidance.see  §  86.094-21. 

(bT(5)(v)  For  light-duty  vehicles  and 
applicable  light-duty  trucks  with  non- 
integrated  refueling  emission  control 
systems,  the  number  of  continuous 
UDDS  cycles,  determined  from  the  fuel 
economy  on  the  UDDS  applicable  to  the 
test  vehicle  of  that  evaporative/ 
refueling  emission  family-emission 
control  system  combination,  required  to 
use  a  volume  of  fuel  equal  to  85%  of 
fuel  tank  volume. 

(b)(6)  through  (8)  (Reserved).  For 
guidance  see  §  86.094-21. 

(b)(9)  For  each  light-duty  vehicle, 
light-duty  truck,  evaporative/refueling 
emission  family  or  heavy-duty  vehicle 
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evaporative  emission  family,  a 
description  of  any  unique  procedures 
requir^  to  perform  evaporative  and/or 
refueling  emission  tests,  as  applicable, 
(including  canister  working  capacity, 
canister  volume,  and  fuel 
temperature  profile  for  the  nmning  loss 
test)  for  all  vehicles  in  that  evaporative 
and/or  evaporative/refueling  emission 
family,  and  a  description  of  the  method 
used  to  develop  those  unique 
procedures. 

(10)  For  each  light-duty  vehicle  or 
applicable  light-duty  truck  evaporative/ 
refueling  emission  family,  or  each 
heavy-duty  vehicle  evaporative 
emission  family: 

(i)  Canister  working  capacity, 
according  to  the  procedures  specified  in 
§86.132-96(h)(l)(iv); 

(11)  Canister  bed  volume;  and 

(iii)  Fuel  temperature  profile  for  the 
running  loss  test,  according  to  the. 
procedures  specified  in  §  86.129-M(d). 

(c)  through  (i)  [Reserved).  For 
guidance  see  §  86.094-21. 

(j)  and  (k)  [Reserved].  For  guidance 
see  §86.096-21. 

5.  A  new  §  86.001-22  is  added  to 
subpart  A  to  read  as  follows: 

§  86.001-22  Approval  of  application  for 
certification:  test  fleet  selections; 
detenminatlons  of  parameters  subject  to 
adjustment  for  certification  and  Selective 
Enforcement  Audit,  adequacy  of  limits,  and 
physkaily  adjustable  ranges. 

Section  86.001-22  includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-22.  Where  a  paragraph  in 
§  86.094-22  is  identical  and  applicable 
to  §  86.001-22,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "[Reserved].  For 
guidance  see  §  86.094-22.”. 

(a)  through  (c)  [Reserved].  For 
guidance  see  §  86.094-22. 

(d)  Approval  of  test  procedures.  (1) 
The  Administrator  does  not  approve  the 
test  procedures  for  establishing  the 
evaporative  or  refueling  emission 
deterioration  factors  for  light-duty 
vehicles  and  light-duty  trucks.  The 
manufacturer  shall  submit  the 
procedures  as  required  in  §  86.098- 
21(b)(4)(i)  prior  to  the  Administrator’s 
selection  of  the  test  fleet  under 

§  86.098-24(b)(l).  and  if  such 
procedures  will  involve  testing  of 
durability  data  vehicles  selected  by  the 
Administrator  or  elected  by  the 
manufacturer  imder  §  86.098-24(c)(l), 
prior  to  initiation  of  such  testing. 

(d)(2)  through  (g)  [Reserved).  For 
guidemce  see  §86.094-22. 

6.  A  new  §  86.001-23  is  added  to 
subpart  A  to  read  as  follows; 


$86,001-23  Required  data. 

Section  86.001-23  includes  text  that 
specifies  requirements  that  differ  from 
§  86.095-23  or  §  86.098-23.  Where  a 
paragraph  in  §  86.095-23  or  §  86.098-23 
is  identical  and  applicable  to  §  86.001- 
23,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  “(Reserved).  For  guidance  see 
§  86.095-23.”  or  "(Reserved).  For 
guidance  see  §86.098-23.”. 

(a)  through  (b)(1)  [Reserved).  For 
guidance  see  §  86.095-23. 

(b) (2)  For  light-duty  vehicles  and 
light-duty  trucks,  the  manufacturer  shall 
submit  evaporative  emission  and/or 
refueling  emission  deterioration  factors 
for  each  evaporative/refueling  emission 
family-emission  control  system 
combination  and  all  test  data  that  are 
derived  from  testing  described  under 

§  86.001-21  (b)(4)(i)  designed  and 
conducted  in  accordance  with  good 
engineering  practice  to  assure  that  the 
vehicles  covered  by  a  certificate  issued 
under  §  86.001-30  will  meet  the 
evaporative  and/or  refueling  emission 
standards  in  §  86.099-8  or  §  86.001-9, 
as  appropriate,  for  the  useful  life  of  the 
vehicle. 

^)(3)  through  (b){4)(ii)  [Reserved).  For 
guidance  see  §  86.095-23. 

(b) (4)(iii)  [Reserved).  For  guidance  see 
§  86.098-23. 

(c)  through  (e)(1)  [Reserved).  For 
guidance  see  §  86.095-23. 

(e) (2)  For  evaporative  and  refueling 
emission  durability,  or  light-duty  truck 
or  heavy-duty  engine  exhaust  emission 
durability,  a  statement  of  compliance 
with  paragraph  (b)(2)  of  this  section  or 
§86.095-23  (b)(l)(ii),  (b)(3)  or  (b)(4)  (i) 
and  (ii)  or  §86.098-23  (b)(4)(iii),  as 
applicable. 

(3)  For  certification  of  vehicles  with 
non-integrated  refueling  systems,  a 
statement  that  the  drivedown  used  to 
purge  the  refueling  canister  was  the 
same  as  described  in  the  manufacturers’ 
application  for  certification. 
Furthermore,  a  description  of  the 
procedures  used  to  determine  the 
number  of  equivalent  UDDS  miles 
required  to  purge  the  refuehng  canisters, 
as  determined  by  the  provisions  of 
§  86.098-21(b)(5)(v)  and  subpart  B. 
Furthermore,  a  written  statement  to  the 
Administrator  that  all  data,  emalyses, 
test  procedures,  evaluations  and  other 
documents,  on  which  the  above 
statement  is  based,  are  available  to  the 
Administrator  upon  request. 

(f)  through  (1)  [Reserved).  For 
guidance  see  §  86.095-23. 

(m)  [Reserved).  For  guidance  see 
§  86.098.23. 

7.  A  new  §  86.001-24  is  added  to 
subpart  A  to  read  as  follows: 


§  86.001 -24  Test  vehlcies  and  engines. 

Section  86.001-24  includes  text  that 
specifies  requirements  that  differ  firom 
§  8&.096-24  or  §  86.098-24.  Where  a 
paragraph  in  §  86.096-24  or  §  86.098-24 
is  identical  and  applicable  to  §  86.001- 
24,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  "[Reserved).  For  guidance  see 
§  86.096-24.”  or  "(Reserved).  For 
guidance  see  §  86.098-24.”. 

(a)  introductory  text  through  (a)(4) 
[Reserved).  For  guidance  see  §  86.096- 
24. 

(a)(5)  through  (a)(7)  (Reserved).  For 
guidance  see  §  86.098-24. 

(a) (8)  through  (b)(l)(vi)  [Reserved). 

For  guidance  see  §  86.096-24. 

(b) (l)(vii)(A)  through  (b)(l)(viii)(A) 
[Reserved).  For  guidance  see  §  86.098- 

24. 

(b)(viii)(B)  through  (e)  (Reserved).  For 
guidance  see  §  86.096-24. 

(f)  Carryover  and  carryacross  of 
durability  and  emission  data.  In  lieu  of 
testing  an  emission-data  or  durability 
vehicle  (or  engine)  selected  under 

§  86.096-24  (b)  or  (c),  and  submitting 
data  therefor,  a  manufacturer  may,  with 
the  prior  written  approval  of  the 
Administrator,  submit  exhaust  emission 
data,  evaporative  emission  data  and/or 
refueling  emission  data,  as  applicable, 
on  a  similar  vehicle  (or  engine)  for 
which  certification  has  been  obtained  or 
for  which  all  applicable  data  required 
under  §  86.098-23  has  previously  been 
submitted. 

(g)  through  (h)  (Reserved).  For 
guidance  see  §  86.096-24. 

8.  A  new  §  86.001-25  is  added  to 
subpart  A  to  read  as  follows; 

§86.001-25  Maintenance. 

Section  86.001-25  includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-25  or  §  86.098-25.  Where  a 
paragraph  in  §  86.094^25  or  §  86.098-25 
is  identical  and  applicable  to  §  86.001- 

25,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  "(Reserved).  For  guidance  see 
§86.094-25.”  or  "(Reserved).  For 
guidance  see  §  86.098-25.”. 

(a)(1)  [Reserved).  For  guidance  see 
§  86.094-25. 

(a)(2)  Maintenance  performed  on 
vehicles,  engines,  subsystems,  or 
components  used  to  determine  exhaust, 
evaporative  or  refueling  emission 
deterioration  factors,  as  appropriate,  is 
classified  as  either  emission-related  or 
non-emission-related  and  each  of  these 
can  be  classified  as  either  scheduled  or 
unscheduled.  Further,  some  emission- 
related  maintenance  is  also  classified  as 
critical  emission-related  maintenance. 
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(b)  Introductory  text  through 
(b)(3)(vi)(D)  (Reserv’ed).  For  guidance 
see  §  86.094-25. 

(b)(3i(vi)(E)  through  (b)(3)(vi)(J) 
(Reservedl.  For  guidance  see  §  86.098- 
25. 

(b)(3)(vii)  through  (b)(6)(i)(E) 

(Reservedl.  For  guidance  see  §  86.094- 

25. 

(b){6)(i)(F)  Evaporative  and  refueling 
emission  control  system  components 
(excluding  canister  air  filter). 

(b)(6)(i)(G)  through  (H)  [Reserved].  For 
guidance  see  §  86.094-25. 

9.  A  new’  §  86.001-26  is  added  to 
subpart  A  to  read  as  follows: 

§  86.001  -26  Mileage  and  service 
accumulation:  emission  measurements. 

Section  86.001-26  includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-26.  §  86.095-26,  §  86.096-26  or 
§86.098-26.  Where  a  paragraph  in 
§  86.094-26,  §  86.095-26,  §  86.096-26  or 
§  86.098-26  is  identical  and  applicable 
to  §  86.001-26,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  “(Reserved).  For 
guidance  see  §  86.094-26.”  or 
“(Reservedl.  For  guidance  see  §  86.095- 

26. "or  “(Reserved).  For  guidance  see 
§  86.096-26.”  or  “(Reserved).  For 
guidance  see  §  86.098-26.”  . 

(a)(1)  and  (2)  (Reserv'ed).  For  guidance  . 
see  §  86.094-26. 

(a)(3)  introductoiy  text  through 
(a)(3)(i)(A)  (Reserved).  For  guidance  see 
§  86.098-26. 

(a)(3)(i)(B)  through  (a)(3)(ii)(B) 
(Reserved).  For  guidance  see  §  86.094- 
26. 

(a)(3)(ii)(C)  (Reserv’ed).  For  guidance 
see  §86.098-26. 

(a) (3Kii)(D)  through  (b)(2)(iii) 
(Reserv’ed).  For  guidance  see  §86.094- 
26. 

(b) (2)(iv)  Service  or  mileage 
accumulation  w’hich  may  be  part  of  the 
test  procedures  used  by  the 
manufacturer  to  establish  evaporative 
and/or  refueling  emission  deterioration 
factors. 

(b)(3)  through  (b)(4)(i)(B)  (Reserv’ed). 
For  guidance  see  §  86.094-26. 

(b)(4)(i)(C)  Exhaust,  evaporative  and/ 
or  refueling  emission  tests  for  emission- 
data  vehicle(s)  selected  for  testing  under 
§86.096-24^1(1)  (ii),  (iii)  or  (iv)(A)  or 
§86.098-24  (b)(l)(vii)  shall  be 
conducted  at  the  mileage  (2,000  mile 
minimum)  at  which  the  engine-system 
combination  is  stabilized  for  emission 
testing  or  at  6,436  kilometer  (4,000  mile) 
test  point  under  low-altitude  conditions. 

(b)(4)(i)(D)  through  (b)(4)(ii)(B) 
(Reserv’ed).  For  guidance  see  §  86.095- 
26. 

(b)(4)(ii)(C)  Exhaust,  evaporative  and/ 
or  refueling  emission  tests  for  emission 


data  vehicle(s)  selected  for  testing  under 
§86.094-24(b)(l)  (ii),  (iii),  and  (iv)  shall 
be  conducted  at  the  mileage  (2,000  mile 
minimum)  at  which  the  engine-system 
combination  is  stabilized  for  emission 
testing  or  at  the  6,436  kilometer  (4,000 
mile)  test  point  under  low-altitude 
conditions. 

(b)(4)(ii)(D)  (Reserved).  For  guidance 
see  §  86.095-26. 

(b)(4)(iii)  (Reserved) 

(b) (iv)  through  (c)(3)  (Reserved).  For 
guidance  see  §  86.094-26. 

(c) (4)  (Reserved).  For  guidance  see 
§  86.096-26. 

(d)  (Reserv’ed).  For  guidance  see 
§  86.094-26. 

10.  A  new  §  86.001-28  is  added  to 
subpart  A  to  read  as  follows: 

§  86.001  -28  Compliance  with  emission 
standards. 

Section  86.001-28  includes  text  that 
specifies  requirements  that  differ  from 
§§  86.094-28  and  86.098-28.  Where  a 
paragraph  in  §  86.094-28  or  §  86.098-28 
is  identical  and  applicable  to  §  86.001- 
28,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  “(Reserved).  For  guidance  see 
§86.094-28.”  or  “(Reserved).  For 
guidance  see  §  86.098-28.”. 

(a)(1)  (Reserved).  For  guidance  see 
§  86.094-28. 

^  (a)(2)  (Reserved).  For  guidance  see 
§86.098-28. 

(a)(3)  (Reserv’ed).  For  guidance  see 
§  86.094-28. 

(a)(4)  introductory  text  through 
(a)(4)(i)  introductory  text  (Reserved).  For 
guidance  see  §  86.098-28. 

(a)(4)(i)(A)  and  (a)(4)(i)(B)  (Reserved). 
For  guidance  see  §  86.094-28. 

(a)(4)(i)  (C)  through  (D)  (Reserved). 

For  guidance  see  §  86.098-28. 

(a)(4)(ii)(A)  (Reserved).  For  guidance 
see  §  86.094-28. 

(a)(4)(ii)  (B)  through  (C)  [Reserved). 
For  guidance  see  §  86.098-28. 

(a)(4)(iii)  (Reserv’ed).  For  guidance  see 
§86.098-28. 

(a)(4)(iv)  (Reserv’ed).  For  guidance  see 
§86.094-28. 

(a)(4)(v)  (Reserved).  For  guidance  see 
§  86.098-28. 

(a)  (5)  and  (6)  (Reserv'ed).  For 
guidance  see  §  86.094-28. 

(a)(7)  introductory  text  through 
(a)(7)(i)  (Reserved).  For  guidance  see 
§86.098-28. 

(a) (7)(ii)  (Reserv’ed).  For  guidance  see 
§  86.094-28. 

(b) (1)  Paragraph  (b)  of  this  section 
applies  to  light-duty  trucks. 

(2)  Each  exhaust,  evaporative  and 
refueling  emission  standard  (and  family 
emission  limits,  as  appropriate)  of 
§  86.001-9  applies  to  the  emissions  of 
vehicles  for  the  appropriate  useful  life 
as  defined  in  §§86.098-2  and  86.001-9. 


(b)(3)  through  (b)(6)  (Reserved).  For 
guidance  see  §  86.094-28. 

(b)(7)(i)  Paragraph  (b)(7)  of  this 
section  describes  the  procedure  for 
determining  compliance  of  a  new 
vehicle  with  evaporative  emission 
standards.  The  procedure  described 
here  shall  be  used  for  all  vehicles  in 
applicable  model  years. 

(ii)  The  manufacturer  shall  determine, 
based  on  testing  described  in  §  86.001- 
21(b)(4)(i)(A),  and  supply  an 
evaporative  emission  deterioration 
factor  for  each  evaporative/refueling 
emission  family-emission  control 
system  combination.  The  factor  shall  be 
calculated  by  subtracting  the  emission 
level  at  the  selected  test  point  from  the 
emission  level  at  the  useful  life  point. 

(iii)  The  official  evaporative  emission 
test  results  for  each  evaporative/ 
refueling  emission-data  vehicle  at  the 
selected  test  point  shall  be  adjusted  by 
the  addition  of  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  zero,  it  shall 
be  zero  for  the  purposes  of  this 
paragraph. 

(ivO  Tne  emission  value  to  compare 
with  the  standards  shall  be  the  adjusted 
emission  value  of  paragraph  (b)(7)(iii)  of 
this  section  rounded  to  two  significant 
figures  in  accordance  with  ASTM  E  29- 
67  (reapproved  1980)  (as  referenced  in 
§  86.094-28(a)(4)(i)(B)(2)(ii))for  each 
evaporative  emission-data  vehicle. 

(8)(i)  Paragraph  (b)(8)  of  this  section 
describes  the  procedure  fSr  determining 
compliance  Of  a  new  vehicle  with 
refueling  emission  standards.  The 
procedure  described  here  shall  be  used 
for  all  applicable  vehicles  in  the 
applicable  model  years. 

(ii)  The  manufacturer  shall  determine, 
based  on  testing  described  in  §  86.098- 
21(b)(4)(i)(B),  and  supply  a  refueling 
emission  deterioration  factor  for  each 
evaporative/refueling  emission  family- 
emission  control  system  combination. 
The  factor  shall  be  calculated  by 
subtracting  the  emission  level  at  the 
selected  test  point  from  the  emission 
level  at  the  useful  life  point. 

(iii)  The  official  refueling  emission 
test  results  for  each  evaporative/ 
refueling  emission-data  vehicle  at  the 
selected  test  point  shall  be  adjusted  by 
the  addition  of  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  zero,  it  shall 
be  zero  for  the  purposes  of  this 
paragraph. 

(ivO  The  emission  value  to  compare 
with  the  standards  shall  be  the  adjusted 
emission  value  of  paragraph  (b)(8)(iii)  of 
this  section  rounded  to  two  significamt 
figures  in  accordance  with  ASTM  E  29- 
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67  (reapproved  1980)  (as  referenced  in 
§  86.094-28(a)(4)(i)(B)(2)(ij))  for  each 
evaporative  emission-data  vehicle. 

(9)  Every  test  vehicle  of  an  engine 
family  must  comply  with  all  applicable 
standards  (and  family  emission  limits, 
as  appropriate),  as  determined  in 
paragraphs  (b)(4)(iv),  (bK7)(iv)  and 
(b)(8)(iv)  of  this  section,  before  any 
vehicle  in  that  family  will  be  certified. 

(c)  through  (d)  (Reserved).  For 
guidance  see  §  86.094-28. 

(e)  (Reserved) 

(f)  Fuel  dispensing  spitback  testing 
waiver.  (1)  Vehicles  certified  to  the 
refueling  emission  standards  set  forth  in 
§§86.098-8,  86.099-8  and  86.001-9  are 
not  required  to  demonstrate  compliance 
with  the  fuel  dispensing  spitback 
standards  contained  in  these  sections: 
Provided,  that — 

(1)  The  manufacturer  certifies  that  the 
vehicle  inherently  meets  the  Dispensing 
Spitback  Standard  as  part  of  compliance 
with  the  refueling  emission  standard. 

(ii)  This  certification  is  provided  in 
writing  and  applies  to  the  full  useful  life 
of  the  vehicle. 

(2)  EPA  retains  the  authority  to 
require  testing  to  enforce  compfiance 
and  to  prevent  non-compliance  with  the 
Fuel  Dispensing  Spitback  Standard. 

(g)  Inherently  low  refueling  emission 
testing  waiver.  (1)  Vehicles  using  fuels/ 
fuel  systems  inherently  low  in  refueling 
emissions  are  not  required  to  conduct 
testing  to  demonstrate  compliance  with 
the  refueling  emission  standards  set 
forth  in  §§  86.098-8,  86.099-8  or 
86.001-9:  Provided,  that — 

(1)  This  provision  is  only  available  for 
petroleum  diesel  fuel.  It  is  only 
available  if  the  Reid  Vapor  Pressure  of 
in-use  diesel  fuel  is  equal  to  or  less  than 
1  psi  (7  Kpa)  and  for  diesel  vehicles 
whose  fuel  tank  temperatures  do  not 
exceed  130  ®F  (54  *C);  and 

(ii)  To  certify  using  this  provision  the 
manufacturer  must  attest  to  the 
following  evaluation:  “Due  to  the  low 
vapor  pressure  of  diesel  fuel  and  the 
vehicle  tank  temperatures,  hydrocarbon 
vapor  concentrations  are  low  and  the 
vehicle  meets  the  0.20  grams/gallon 
refueling  emission  standard  without  a 
control  system.” 

(2)  The  certification  required  in 
paragraph  (g)(l)(ii)  of  this  section  must 
be  provided  in  woriting  and  must  apply 
for  the  full  useful  life  of  the  vehicle. 

(3)  EPA  reserves  the  authority  to 
require  testing  to  enforce  compliance 
and  to  prevent  noncompliance  with  the 
refueling  emission  standard. 

(4)  Vehicles  certified  to  the  refueling 
emission  standard  under  this  provision 
shall  not  be  counted  in  the  sales 
percentage  compliance  determinations 


i 


for  the  2001,  2002  and  subsequent 
model  years. 

11.  A  new  §  86.001-30  is  added  to 
subpart  A  to  read  as  follows: 

§  86.001 -30  Certification. 

Section  86.001-30  includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-30,  §  86.095-30  or  §  86.098-30. 
Where  a  paragraph  in  §  86.094-30, 

§  86.095-30  or  §  86.098-30  is  identical 
and  applicable  to  §  86.001-30,  this  may 
be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  "(Reserved).  For  guidance  see 
§86.094-30.”  or  “(Reserved).  For 
guidance  see  §  86.095-30.”  or 
“(Reserved).  For  guidance  see  §  86.098- 
30.”. 

(a)(1)  and  (a)(2)  (Reserved).  For 
guidance  see  §  86.094-30. 

(a)(3)(i)  (Reserved).  For  guidance  see 
§  86.098-30. 

(a)(3)(ii)  through  (a)(4)(ii)  (Reserved). 
For  guidance  see  §  86.095-30. 

(a)(4)(iii)  introductory  text  through 

(a) (4)(iii)(C)  (Reserved).  For  guidance 
see  §  86.094-30. 

(a)(4)(iv)  introductory  text  (Reserv’ed). 
For  guidance  see  §  86.095-30. 

(a)(4)(iv)(A)  through  (a)(12) 

(Reserved).  For  guidance  see  §  86.094- 
30. 

(a)(13)  (Reserved).  For  guidance  see 
§86.095-30. 

(a)(14)  (Reserved).  For  guidance  see 
§  86.094-30. 

(a)  (15)  through  (18)  (Reserved).  For 
guidance  see  §  86.096-30. 

(a)(19)  (Reserved).  For  guidance  see 
§86.098-30. 

(a) (20)  For  all  light-duty  trucks 
certified  to  refueling  emission  standards 
under  §  86.001-9,  the  provisions  of 
paragraphs  (a)(20)  (i)  through  (iii)  this 
section  apply. 

(i)  All  certificates  issued  are 
conditional  upon  the  memufacturer 
complying  with  all  provisions  of 

§  86.001-9  both  during  and  after  model 
year  production. 

(ii)  Failure  to  meet  the  required 
implementation  schedule  sales 
percentages  as  specified  in  §  86.001-9 
will  be  considered  to  be  a  failure  to 
satisfy  the  conditions  upon  which  the 
certificate(s)  was  issued  and  the 
individual  vehicles  sold  in  violation  of 
the  implementation  schedule  shall  not 
be  covered  by  the  certificate. 

(iii)  The  manufacturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  &at  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied. 

(b) (1)  introductory  text  through 

(b) (l)(i)  (Reserved).  For  guidance  see 
§  86.094-30. 

(b)(l)(ii)(A)  (Reserved).  For  guidance 
see  §  86.094-30. 


(b)(l)(ii)(B)  The  emission  data 
vehicle(s)  selected  under  §  86.001- 
24(b)(vii)  (A)  and  (B)  shall  represent  all 
vehicles  of  the  same  evaporative/ 
refueling  control  system  within  the 
evaporative/refueling  family. 

(b)(l)(ii)(C)  (Reserved).  For  guidance 
see  §  86.094-30. 

(b)(l)(ii)(D)  The  emission-data 
vehicle(s)  selected  under  §  86.098- 
24(b)(l)(viii)  shall  represent  all  vehicles 
of  the  same  evaporative/refueling 
control  system  within  the  evaporative/ 
refueling  emission  family,  as  applicable. 

(b)(1)  (iii)  and  (iv)  (Reserved).  For 
guidance  see  §  86.094-30. 

(b)(2)  (Reserved).  For  guidance  see 
§  86.098-30. 

(b)(3)  through  (b)(4)(i)  (Reserved).  For 
guidance  see  §  86.094-30. 

(b)(4)(ii)  introductory  text  (Reserved). 
For  guidance  see  §  86.098-30. 

(b)(4)(ii)(A)  (Reserved).  For  guidance 
see  §86.094-30. 

(b)(4)(ii)(B)  through  (iv)  (Reserved). 

For  guidance  see  §  86.098-30. 

(b)(5)  through  (e)  (Reserved).  For 
guidance  see  §  86.094-30. 

(0  introductory  text  through  (f)(3) 
(Reserved).  For  guidance  see  §  86.095- 
30. 

(f)(4)  (Reserved).  For  guidance  see 
§  86.098-30. 

12.  A  new  §  86.001-35  is  added  to 
subpart  A  to  read  as  follows: 

§86.001-35  Labeling. 

Section  86.001-35  includes  text  that 
specifies  requirements  that  differ  from 
§  86.095-35,  §  86.096-35  and  §  86.098- 
35.  Where  a  paragraph  in  §  86.095-35, 

§  86.096-35  or  §  86.098-35  is  identical 
and  applicable  to  §  86.001-35,  this  may 
be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  “(Reserved).  For  guidance  see 
§86.095-35.”  or  (Reserved).  For 
guidance  see  §  86.096-35.  or 
“(Reserved).  For  guidance  see  §  86.098- 
28.”. 

(a)  introductory  text  through 
(a)(l)(iii)(B)  (Reserved).  For  guidance  ’ 
see  §  86.095-35. 

(a)(l)(iii)(C)  (Reserved).  For  guidance 
see  §86.098-35. 

(a)(l)(iii)(D)  through  (L)  (Reserved). 
For  guidance  see  §  86.095-35. 

(a)(l)(iii)(M)  (Reserved).  For  guidance 
see  §  86.098-35. 

(a)(l)(iii)(N)  (Reserved).  For  guidance 
see  §  86.096-35. 

(a)(2)  heading  through  (a)(2)(iii)(B) 
(Reserved).  For  guidance  see  §  86.095- 
35. 

(a)(2)(iii)(C)  Engine  displacement  (in 
cubic  inches  or  liters),  engine  family 
identification  and  evaporative/refueling 
family  identification. 
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(a)(2)(iii)(D)  through  (a)(2)(iii){E) 
[Reserved].  For  guidance  see  §  86.095- 
35. 

(a){2){iii)(F)  [Reserved] 

(a)(2)(iii)(G)  through  (aK2Kiii)(K) 
[Reserved].  For  guidance  see  §  86.095- 
35. 

(a)(2)(iii)(L)  [Reserved]. 

(a)(2)(iii)(M)  through  (a)(2)(iii)(N) 
[Reserved].  For  guidance  see  §  86.095- 
35. 

(a)(2)(iii)  (O)  through  (P)  [Reserved]. 
For  guidance  see  §  86.096-35. 

(a)(3)  heading  through  (a)(4)(iii){F) 
[Reserved].  For  guidance  see  §  86.095- 
35. 

(a) (4)(ii)(G)  [Reserved].  For  guidance 
see  §  86.096-35. 

(b)  through  (i)  [Reserved].  For 
guidance  see  §  86.095-35. 

13.  A  new  §  86.004-9  is  added  to 
subpart  A  to  read  as  follows: 

§  86.004-9  Emission  standards  for  2004 
and  iater  modei  year  iight-duty  trucks. 

Section  86.004-9  includes  text  that 
specifies  requirements  that  differ  from 
§  86.096-9  or  §  86.097-9.  Where  a 
paragraph  in  §  86.096-9  or  §  86.097-9  is 
identical  and  applicable  to  §  86.004-9, 
this  may  be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  “(Reserv^l.  For  guidance  see 
§86.096-9.”  or  “[Reserved].  For 
guidance  see  §86.097-9.”. 

(a)  [Reserved].  For  guidance  see 
§  86.097-9. 

(b)  introductory  text  through  (b)(5) 
[Reserved].  For  guidance  see  §  86.096-9. 

(b) (6)  Vehicles  certified  to  the 
refueling  standards  set  forth  in 
paragraph  (d)  of  this  section  are  not 
required  to  demonstrate  compliance 
with  the  Fuel  Dispensing  Spitback 
standards  contained  in  §  86.096-9 
(b)(l)(iii)  and  (b)(2)(iii):  Provided,  that 
they  meet  the  requirements  of  §  86.001- 
28(f). 

(c)  [Reserved].  For  guidance  see 
§86.097-9. 

(d)  Refueling  emissions  from  2004 
and  later  model  year  gasoline- fueled 
and  methanol-fueled  Otto-cycle  and 
petroleum-fueled  and  methanol-fueled 
diesel-cycle  light  duty  trucks  shall  not 
exceed  the  following  standards.  The 
standards  apply  equally  to  certification 
and  in-use  vehicles. 

(1)  Standards — (i)  Hydrocarbons  (for 
gasoline-fueled  Otto-cycle  and 
petroleum-fueled  diesel-cycle  vehicles). 
0.20  gram  per  gallon  (0.053  gram  per 
liter)  of  fuel  dispensed. 

(ii)  Organic  Material  Hydrocarbon 
Equivalent  (for  methanol-fueled 
vehicles).  0.20  gram  per  gallon  (0.053 
gram  per  liter)  of  fuel  dispensed. 

(2) (i)  The  standards  set  forth  in 
paragraphs  (d)(1)  (i)  and  (ii)  of  this 


section  refer  to  a  sample  of  refueling 
emissions  collected  under  the 
conditions  as  set  forth  in  subpart  B  of 
this  part  and  measured  in  accordance 
with  those  procedures. 

(ii)  For  vehicles  powered  by 
petroleiun-fueled  diesel-cycle  engines, 
the  provisions  set  forth  in  paragraph 
(d)(l)(i)  of  this  section  may  be  waived; 
Provided,  that  the  mantifacturer 
complies  with  the  provisions  of 

§  86.001-28(0  of  this  subpart. 

(iii)  Heavy-duty  vehicles  certified  as 
light-duty  trucks  under  the  provisions  of 
§  86.085-1  shall  comply  wiA  the 
provisions  of  paragraphs  (d)(1)  (i)  and 
(ii)  of  this  section. 

b)(i)  All  light-duty  trucks  of  a  GVWR 
equal  to  6,000  pounds  or  less  (100%) 
must  meet  the  refueling  emission 
standard. 

(ii)  A  minimum  of  the  percentage 
shown  in  Table  A04-09  of  a 
manufacturer’s  sales  of  the  applicable 
model  year’s  gasoline-  and  methanol- 
fueled  Otto-cycle  and  petroleum-fueled 
and  methanol-fueled  diesel-cycle  light- 
duty  trucks  of  6,001  to  8,500  pounds 
GVW  shall  be  tested  under  the 
procedures  in  subpart  B  of  this  part 
indicated  for  2004  and  later  model 
years,  and  shall  not  exceed  the 
standards  described  in  paragraph  (d)(1) 
of  this  section.  Vehicles  certified  in 
accordance  with  paragraph  (d)(2)(ii)  of 
this  section,  as  determined  by  the 
provisions  of  §  86.001-28(g),  shall  not 
be  counted  in  the  calculation  of  the 
percentage  of  compliance. 


Table  A04-09.— Implementation 

Schedule  for  Light-Duty  Truck 
Refueling  Emission  Testing 


(e)  through  (f)  (Reserved) 

(g)  through  (k)  [Reserved].  For 
guidance  see  §  86.097-9. 

14.  A  new  §  86.004-28  is  added  to 
subpart  A  to  read  as  follows: 

§  86.004-28  Compliance  with  emission 
standards. 

Section  86.004-28  includes  text  that 
specifies  requirements  that  differ  from 
§§  86.094-28  and  86.098-28.  Where  a 
paragraph  in  §  86.094-28  or  §  86.098-28 
is  identical  and  applicable  to  §  86.001- 
28,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  “[Reserved].  For  guidance  see 
§  86.094-28.”  or  “(Reserved].  For 
guidance  see  §  86.098-28.”. 


(a)(1)  [Reserved].  For  guidance  see 
§  86.094-28. 

(a)(2)  [Reserved].  For  guidance  see 
§  86.098-28. 

(a)(3)  [Reserved].  For  guidance  see 
§  86.094-28. 

(a)(4)  introductory  text  through  (a)(4(i) 
introductory  text  [Reserved].  For 
guidance  see  §  86.098-28. 

(a)(4){i)(A)  and  (a)(4)(i)(B)  [Reserved]. 
For  guidance  see  §  86.094-28. 

(a)  (5)  and  (6)  [Reserved].  For 
guidance  see  §  86.094-28. 

(a)(7)  introductory  text  through 
(a)(7)(i)  [Reserved].  For  guidance  see 
§  86.098-28. 

(a) (7)(ii)  [Reserved].  For  guidance  see 
§  86.094-28. 

(b) (1)  Paragraph  (b)  of  this  section 
applies  to  light-duty  trucks. 

(2)  Each  exhaust,  evaporative  and 
refueling  emission  standard  (and  family 
emission  limits,  as  appropriate)  of 
§  86.004-9  applies  to  the  emissions  of 
vehicles  for  the  appropriate  useful  life 
as  defined  in  §§  86.098-2  and  86.001-9. 

(b)(3)  through  (b)(6)  [Reserved].  For 
guidance  see  §  86.094-28. 

(b)(7)(i)  Paragraph  (b)(7)  of  this 
section  describe  the  procedure  for 
determining  compliance  of  a  new 
vehicle  with  evaporative  emission 
standards.  The  procedure  described 
here  shall  be  us^  for  all  vehicles  in 
applicable  model  years. 

(ii)  The  manufacturer  shall  determine, 
based  on  testing  described  in  §  86.001- 
21(b)(4)(i)(A),  and  supply  an 
evaporative  emission  deterioration 
factor  for  each  evaporative/refueling 
emission  family-emission  control 
system  combination.  The  factor  shall  be 
calculated  by  subtracting  the  emission 
level  at  the  selected  test  point  from  the 
emission  level  at  the  useful  life  point. 

(iii)  The  official  evaporative  emission 
test  results  for  each  evaporative/ 
refueling  emission-data  vehicle  at  the 
selected  test  point  shall  be  adjusted  by 
the  addition  of  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  zero,  it  shall 
be  zero  for  the  purposes  of  this 
paragraph. 

(iv)  The  emission  value  to  compare 
with  the  standards  shall  be  the  adjusted 
emission  value  of  paragraph  (b)(7)(iii)  of 
this  section  roimded  to  two  significant 
figures  in  accordance  with  ASTM  E  29- 
67  (reapproved  1980)  (as  referenced  in 

§  86.094-28(a)(4)(i)(B)(2)(ii))  for  each 
evaporative  emission-data  vehicle. 

(8)(i)  Paragraph  (b)(8)  of  this  section 
describes  the  procedure  for  determining 
compliance  of  a  new  vehicle  with 
refueling  emission  standards.  The 
procedure  described  here  shall  be  used 
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for  all  appLcable  vehicles  in  the 
applicable  model  years. 

(ii)  The  manufacturer  shall  determine, 
based  on  testing  described  in  §  86.098- 
21(b)(4)(i)(B),  and  supply  a  refueling 
emission  deterioration  factor  for  each 
evaporative/refueling  emission  family- 
emission  control  system  combination. 
The  factor  shall  be  calculated  by 
subtracting  the  emission  level  at  the 
selected  test  point  from  the  emission 
level  at  the  useful  life  point. 

(iii)  The  official  refueling  emission 
test  results  for  each  evaporative/ 
refueling  emission-data  vehicle  at  the 
selected  test  point  shall  be  adjusted  by 
the  addition  of  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  tire 
manufacturer  is  less  than  zero,  it  shall 
be  zero  for  the  purposes  of  this 
paragraph. 

(i\0  Tne  emission  value  to  compare 
with  the  standards  shall  be  the  adjusted 
emission  value  of  paragraph  (b)(8)(iii)  of 
this  section  rounded  to  two  significant 
figiu^s  in  accordance  with  ASTM  E  29- 
67  (reapproved  1980)  (as  referenced  in 
§86.094-28  (a)(4)(i)(B)(2)(ij'))  for  each 
evaporative  emission-data  vehicle. 

(9)  Every  test  vehicle  of  an  engine 
family  must  comply  with  all  applicable 
standards  (and  family  emission  limits, 
as  appropriate),  as  determined  in 
§  86.094-28(b)(4)(iv)  and  paragraphs 
(b)(7)(iv)  and  (b)(8)(iv)  of  this  section, 
before  any  vehicle  in  that  family  will  be 
certified. 

(c)  through  (d)  (Reserved).  For 
guidance  see  §  86.094-28. 

(e)  [Reserved] 

(0  Fuel  dispensing  spitback  testing 
waiver.  (1)  Vehicles  certified  to  the 
refueling  emission  standards  set  forth  in 
§§  86.099-8,  86.001-9  and  86.004-9  are 
not  required  to  demonstrate  compliance 
with  the  fuel  dispensing  spitback 
standards  contained  in  these  sections: 
Provided,  that — 

(1)  The  manufacturer  certifies  that  the 
vehicle  inherently  meets  the  Dispensing 
Spitback  Standard  as  part  of  compliance 
with  the  refueling  emission  standard; 
and 

(ii)  This  certification  is  provided  in 
wrriting  and  applies  to  the  full  useful  life 
of  the  vehicle. 

(2)  EPA  retains  the  authority  to 
require  testing  to  enforce  compliance 
and  to  prevent  non-compliance  with  the 
Fuel  Dispensing  Spitback  Standard. 

(g)  Inherently  low  refueling  emission 
testing  waiver.  (1)  Vehicles  using  fuels/ 
fuel  systems  inherently  low  in  refueling 
emissions  are  not  required  to  conduct 
testing  to  demonstrate  compliance  with 
the  refueling  emission  standards  set 
forth  in  §§  86.099-8,  86.001-9  or 
86.004-9:  Provided,  that — 


(1)  This  provision  is  only  available  for 
petroleum  diesel  fuel.  It  is  only 
available  if  the  Reid  Vapor  Pressure  of 
in-use  diesel  fuel  is  equal  to  or  less  than 
1  psi  (7  kPa)  and  for  diesel  vehicles 
whose  fuel  tank  temperatures  do  not 
exceed  13  °F  (54  °C),  and 

(ii)  To  certify  using  this  provision  the 
manufacturer  must  attest  to  the 
following  evaluation:  “Due  to  the  low 
vapor  pressure  of  diesel  fuel  and  the 
vehicle  tank  temperatures,  hydrocarbon 
vapor  concentrations  are  low  and  the 
vehicle  meets  the  0.20  grams/gallon 
refueling  emission  standard  without  a 
control  system.” 

(2)  The  certification  required  in 
paragraph  (g)(l)(ii)  of  this  section  must 
be  provided  in  writing  and  must  apply 
for  the  full  useful  life  of  the  vehicle. 

(3)  EPA  reserves  the  authority  to 
require  testing  to  enforce  compliance 
and  to  prevent  noncompliance  with  the 
refueling  emission  standard. 

(4)  Vehicles  certified  to  the  refueling 
emission  standard  under  this  provision 
shall  not  be  counted  in  the  sales 
percentage  compliance  determinations 
for  the  2004,  2005  and  subsequent 
model  years. 

15.  A  new  §  86.004-30  is  added  to 
subpart  A  to  read  as  follows: 

§  86.004-30  Certification. 

Section  86.004-30  includes  text  that 
specifies  requirements  that  differ  from 
§§  86.094-30,  86.095-30,  86.096-30, 
86.098-30  or  86.001-30.  Where  a 
paragraph  in  §  86.094-30,  §  86.095-30, 

§  86.096-30,  §  86.098-30  or  §  86.001-30 
is  identical  and  applicable  to  §  86.004- 
30,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  "(Reserved).  For  guidance  see 
§  86.094-30.”  or  “(Reserved).  For 
guidance  see  §  86.095-30.”  or 
“(Reserved).  For  guidance  see  §  86.096- 
30.”  or  “(Reserved).  For  guidance  see 
§  86.098-30.”  or  “(Reserved).  For 
guidance  see  §  86.001-30.”, 

(a)(1)  and  (a)(2)  (Reserved).  For 
guidance  see  §  86.094-30. 

(a)(3)(i)  [Reserved).  For  guidance  see 
§  86.098-30. 

(a)(3)(ii)  through  (a)(4)(ii)  (Reserved). 
For  guidance  see  §  86.095-30. 

(a](4)(iii)  introductory  text  through 
(a)(4)(iii)(C)  [Reserved).  For  guidance 
see  §  86.094-30. 

(a)(4)(iv)  introductory  text  (Reserved). 
For  guidance  see  §  86.095-30. 

(a)(4)(iv)(A)  through  (a)(12) 
(Reserved).  For  guidance  see  §  86.094- 
30. 

(a)(13)  [Reserved).  For  guidance  see 
§86.095-30. 

(a)(14)  (Reserved).  For  guidance  see 
§  86.094-30. 

(a)  (15)  through  (18)  (Reserved).  For 
guidance  see  §  86.096-30. 


(a)(19)  (Reserved).  For  guidance  see 
§86.098-30. 

(a)(20)  (Reserved).  For  guidance  see 
§86.001-30. 

(a) (21)  For  all  light-duty  trucks 
certified  to  refueling  emission  standards 
under  §  86.004-9,  the  provisions  of 
paragraphs  (a](21)  (i)  through  (iii)  of  this 
section  apply. 

(i)  All  certificates  issued  are 
conditional  upon  the  manufacturer 
complying  with  all  provisions  of 

§  86.004-9  both  during  and  after  model 
year  production. 

(ii)  Failure  to  meet  the  required 
implementation  schedule  sales 
percentages  as  specified  in  §  86.004-9 
will  be  considered  to  be  a  failure  to 
satisfy  the  conditions  upon  which  the 
certificate(s)  was  issued  and  the 
individual  vehicles  sold  in  violation  of 
the  implementation  schedule  shall  not 
be  covered  by  the  certificate. 

(iii)  The  manufacturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied. 

(b) (1)  introductory  text  through 
(b)(l)(ii)(A)  (Reserved).  For  guidance  see 
§  86.094-30. 

(b)(l)(ii)(B)  The  emission  data 
vehicle(s)  selected  under  §  86.001- 
24(b)(vii)  (A)  and  (B)  shall  represent  all 
vehicles  of  the  same  evaporative/ 
refueling  control  system  within  the 
evaporative/refueling  family. 

(b)(l)(ii)(C)  (Reserved).  For  guidance 
see  §  86.094-30. 

(b)(l)(ii)(D)  The  emission-data 
vehicle(s)  selected  under  §  86.098- 
24(b)(l)(viii)  shall  represent  all  vehicles 
of  the  same  evaporative/refueling 
control  system  within  the  evaporative/ 
refueling  emission  family,  as  applicable. 

(b)(l)(iii)  and  (b)(l)(iv)  (Reserved).  For 
guidance  see  §  86.094-30. 

(b)(2)  (Reserved).  For  guidance  see 
§  86.098-30. 

(b)(3)  through  (b)(4)(i)  (Reserved).  For 
guidance  see  §  86.094-30. 

(b](4)(ii)  introductory  text  (Reserved). 
For  guidance  see  §  86.098-30. 

(b)(4)(ii)(A)  (Reserved).  For  guidance 
see  §  86.094-30. 

(b)(4)(ii)(B)  through  (b)(4)(iv) 
(Reserved).  For  guidance  see  §  86.098- 
30. 

(b)(5)  through  (e)  (Reserved).  For 
guidance  see  §  86.094-30. 

(f)  introductory  text  through  (f)(3) 
(Reserved).  For  guidance  see  §  86.095- 
30. 

(f)(4)  (Reserv’ed).  For  guidance  see 
§  86.098-30. 

16.  Section  86.098-2  of  subpart  A  is 
revised  to  read  as  follows: 
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§86.098-2  Definitions. 

The  definitions  of  §  86.096-2 
continue  to  apply  to  1996  and  later 
model  year  vehicles.  The  definitions 
listed  in  this  section  apply  beginning 
wdth  the  1998  model  year. 

Dispensed  fuel  temperature  means  the 
temperature  (deg.F  or  deg.C  may  be 
used)  of  the  fuel  being  dispensed  into 
the  tank  of  the  test  vehicle  during  a 
refueling  test. 

Evaporative/refueling  emission 
control  system  means  a  unique 
combination  within  an  evaporative/ 
refueling  family  of  canister  adsorptive 
material,  purge  system  configiuation, 
purge  strategy,  and  other  parameters 
determined  by  the  Administrator  to 
affect  evaporative  and  refueling 
emission  control  system  durability  or 
deterioration  factors. 

Evaporative/refueling  emission  family 
means  the  basic  classification  unit  of  a 
manufacturers’  product  line  used  for  the 
purpose  of  evaporative  and  refueling 
emissions  test  fleet  selection  and 
determined  in  accordance  with 
§  86.098-24. 

Integrated  refueling  emission  control 
system  means  a  system  where  vapors 
resulting  fit>m  reveling  are  stored  in  a 
common  vapor  storage  unit(s)  with 
other  evaporative  emissions  of  the 
vehicle  and  are  purged  through  a 
common  purge  system. 

Non-integrated  refueling  emission 
control  system  means  a  system  where 
fuel  vapors  hum  refueling  are  stored  in 
a  vapor  storage  unit  assigned  solely  to 
the  function  of  storing  refueling  vapors. 

Refueling  emissions  means 
evaporative  emissions  that  emanate 
from  a  motor  vehicle  fuel  tank(s)  during 
a  refueling  operation. 

Refueling  emissions  canisteiis)  meems 
any  vapor  storage  unit(s)  that  is  exposed 
to  the  vapors  generated  during  refueling. 

Resting  losses  means  evaporative 
emissions  that  may  occur  continuously, 
that  are  not  diurnal  emissions,  hot  soak 
emissions,  refueling  emissions,  running 
losses,  or  spitback  emissions. 

Useful  life  means: 

(1)  For  light-duty  vehicles,  and  for 
light  light-duty  trucks  not  subject  to  the 
Tier  0  standards  of  §  86.094-9(a), 
intermediate  useful  life  and/or  ^11 
useful  life.  Intermediate  useful  life  is  a 
period  of  use  of  5  years  or  50,000  miles, 
whichever  occurs  first.  Full  useful  life  is 
a  period  of  use  of  10  years  or  100,000 
miles,  whichever  occurs  first,  except  as 
otherwise  noted  in  §  86.094-9.  The 
useful  life  of  evaporative  and/or 
refueling  emission  control  systems  on 
the  portion  of  these  vehicles  subject  to 
the  evaporative  emission  test 
requirements  of  §  86.130-96,  and/or  the 
reveling  emission  test  requirements  of 


§  86.151-98,  is  defined  as  a  period  of 
use  of  10  years  or  100,000  miles, 
whichever  occurs  first. 

(2)  For  light  light-duty  trucks  subject 
to  the  Tier  0  standards  of  §  86.094— 9(a), 
and  for  heavy  light-duty  truck  engine 
families,  intermediate  and/or  full  useful 
life.  Intermediate  useful  life  is  a  period 
of  use  of  5  years  or  50,000  miles, 
whichever  occurs  first.  Full  useful  life  is 
a  period  of  use  of  11  years  or  120,000 
miles,  whichever  occurs  first.  The 
useful  life  of  evaporative  emission 
control  systems  on  the  portion  of  these 
vehicles  subject  to  the  evaporative 
emission  test  requirements  of  §  86.130- 
96  is  also  defined  as  a  period  of  11  years 
or  120,000  miles,  whichever  occurs  first. 

(3)  For  an  Otto-cycle  heavy-duty 
engine  family: 

(i)  For  hydrocarbon  and  carbon 
monoxide  standards,  a  period  of  use  of 
8  years  or  110,000  miles,  whichever  first 
occurs. 

(ii)  For  the  oxides  of  nitrogen 
standard,  a  period  of  use  of  10  years  or 
110,000  miles,  whichever  first  occurs. 

(iii)  For  the  portion  of  evaporative 
emission  control  systems  subject  to  the 
evaporative  emission  test  requirements 
of  §  86.1230-96,  a  period  of  use  of  10 
years  or  110,000  miles,  whichever 
occurs  first. 

(4)  For  a  diesel  heavy-duty  engine 
family: 

(i)  For  light  heavy-duty  diesel 
engines,  for  hydrocarbon,  carbon 
monoxide,  and  particulate  standards,  a 
period  of  use  of  8  years  or  110,000 
miles,  whichever  first  occurs. 

(ii)  For  light  heavy-duty  diesel 
engines,  for  the  oxides  of  nitrogen 
standard,  a  period  of  use  of  10  years  or 
110,000  miles,  whichever  first  occurs. 

(iii)  For  medium  heavy-duty  diesel 
engines,  for  hydrocarbon,  carbon 
monoxide,  and  particulate  standards,  a 
period  of  use  of  8  years  or  185,000 
miles,  whichever  first  occurs. 

(iv)  For  medium  heavy-duty  diesel 
engines,  for  the  oxides  of  nitrogen 
standard,  a  period  of  use  of  10  years  or 
185,000  miles,  whichever  first  occurs. 

(v)  For  heavy  heavy-duty  diesel 
engines,  for  hydrocaiix>n,  carbon 
monoxide,  and  particulate  standards,  a 
period  of  use  of  8  years  or  290,000 
miles,  whichever  first  occurs,  except  as 
provided  in  paragraph  (3)(vii)  of  this 
definition. 

(vi)  For  heavy  heavy-duty  diesel 
engines,  for  the  oxides  of  nitrogen 
standard,  a  period  of  use  of  10  years  or 
290,000  miles,  whichever  first  occurs. 

(vii)  For  heavy  heavy-duty  diesel 
engines  used  in  urban  buses,  for  the 
particulate  stemdard,  a  period  of  use  of 
10  years  or  290,000  miles,  whichever 
first  occurs. 


17.  A  new  §  86.098-3  is  added  to 
subpart  A  to  read  as  follows: 

§86.098-3  Abbreviations. 

(a)  The  abbreviations  in  §  86.094-3 
continue  to  apply  to  1996  and  later 
model  year  vehicles.  The  abbreviations 
in  this  section  apply  beginning  with  the 
1998  model  year. 

(b)  The  abbreviations  in  this  section 
apply  to  this  subpart,  and  also  to 
subparts  B,  E,  F,  G,  K,  M,  N,  and  P  of 
this  part,  and  have  the  following 
meanings: 

Td — dispensed  fuel  temperature 

18.  A  new  §  86.098-7  is  added  to 
subpart  A  to  read  as  follows: 

§  86.098-7  Maintenance  of  records; 
submittal  of  information;  right  of  entry. 

Section  86.098-7  includes  text  that 
specifies  requirements  that  differ  firom 
those  specified  in  §§  86.091-7,  86.094- 
7  and  86.096-7.  Where  a  paragraph  in 
§  86.091-7,  §  86.094-7  or  §  86.096-7  is 
identical  and  applicable  to  §  86.098-7, 
this  may  be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  “(Reserv^).  For  guidance  see 
§  86.091-7.”  or  “IReserved).  For 
guidance  see  §  86.094-7.”  or 
“(Reserved).  For  guidance  see  §  86.096- 
7.”. 

(a)  Introductory  text  through  (a)(2) 
(Reserved).  For  guidance  see  §  86.091-7. 

(a)(3)  (Reserved).  For  guidance  see 
§  86.094-7. 

^)  through  (c)(2)  (Reserved).  For 
guidance  see  §  86.091-7. 

(c) (3)  (Reserved).  For  guidance  see 
§  86.094-7. 

(c) (4)  through  (d)(l)(v)  (Reserved).  For 
guidance  see  §  86.091-7. 

(d) (l)(vi)  through  (d)(2)(iv)  (Reserved). 
For  guidance  see  §  86.094-7. 

(d)(3)  through  (g)  (Reserved).  For 
guidance  see  §  86.091-7. 

(h)(6)  Voiding  a  certificate,  (i)  EPA 
may  void  ab  initio  a  certificate  for  a 
vehicle  certified  to  Tier  0  certification 
standards  or  to  the  respective 
evaporative  and/or  refiieling  test 
procedure  and  accompanying 
evaporative  and/or  refueling  standards 
as  set  forth  or  otherwise  referenced  in 
§§  86.098-8,  86.098-9,  or  86.098-10  for 
which  the  manufacturer  fails  to  retain 
the  records  required  in  this  section  or  to 
provide  such  information  to  the 
Administrator  upon  request 

(h)(6)(ii)  to  (h)(7)(vi)  (Reserved).  For 
guidance  see  §  86.096-7. 

(h)(6)(vii)  EPA  evaporative/refueling 
family. 

19.  A  new  §  86.098-8  is  added  to 
subpart  A,  to  read  as  follows: 


Federal  Register  /  Vol.  59,  No.  66  /  Wednesday.  April  6.  1994  /  Rules  and  Regulations  16289 


§  86.098-8  Emission  standards  for  1 998 
and  later  model  year  light-duty  vehicles. 

Section  86.098-8  includes  text  that 
specifies  requirements  that  differ  ft'om 
§  86.096-8.  Where  a  paragraph  in 
§  86.096-8  is  identical  and  applicable  to 
§  86.098-8,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  “[Reserved].  For 
guidance  see  §  86.096-8.” 

(a)  through  (b)(5)  [Reserved].  For 
guidance  see  §  86.096-8. 

(b) (6)  Vehicles  certified  to  the 
refueling  standards  set  forth  in 
paragraph  (d)  of  this  section  are  not 
required  to  demonstrate  compliance 
with  the  fuel  dispensing  spitback 
standards  contained  in  §  86.096-8 
(b)(l)(iii)  and  (b)(2)(iii);  Provided,  that 
they  meet  the  requirements  of  §  86.098- 
28(f). 

(c)  [Reserved].  For  guidance  see 
§  86.096-8. 

(d)  Refueling  emissions  from  1998 
and  later  model  year  gasoline-fueled 
and  methanol-fueled  Otto-cycle  and 
petroleum-fueled  and  meth^ol-fueled 
diesel-cycle  light-duty  vehicles  shall  not 
exceed  Ae  following  standards.  The 
standards  apply  equally  to  certification 
and  in-use  vehicles. 

(1)  Standards— {i)  Hydrocarbons  (for 
gasoline-fueled  Otto-cycle  and 
petroleum-fheled  diesel-cycle  vehicles). 
0.20  gram  per  gallon  (0.053  gram  per 
liter)  of  fuel  dispensed. 

(ii)  Organic  material  hydrocarbon 
equivalent  (for  methanol-fueled 
vehicles).  0.20  gram  per  gallon  (0.053 
gram  per  liter)  of  fuel  dispensed. 

(2) (i)  The  standards  set  forth  in 
paragraphs  (d)(1)  (i)  and  (ii)  of  this 
section  refer  to  a  sample  of  refueling 
emissions  collected  under  the 
conditions  set  forth  in  subpart  B  of  this 
part  and  measured  in  accordance  with 
those  procedures. 

(ii)  For  vehicles  powered  by 
petroleum-fueled  diesel-cycle  engines, 
the  provisions  set  forth  in  paragraph 
(d)(1)  of  this  section  may  be  waived: 
Provided,  that  the  manufacturer 
complies  with  the  provisions  of 
§86.098-28(g). 

(3) (i)  A  minimum  of  the  percentage 
shown  in  Table  A98-08  of  a 
manufacturer’s  sales  of  the  applicable 
model  year’s  gasoline-  and  methanol- 
fueled  Otto-cycle  and  petroleum-fueled 
and  methanol-fueled  diesel-cycle  light- 
duty  vehicles  shall  be  tested  under  the 
procedures  in  subpart  B  of  this  part 
indicated  for  1998  and  later  model 
years,  and  shall  not  exceed  the 
standards  described  in  paragraph  (d)(1) 
of  this  section.  Vehicles  certifi^  in 
accordance  with  paragraph  (d)(2)(ii)  of 
this  section,  as  determined  by  the 
provisions  of  §  86.098-28(g),  shall  not 


be  counted  in  the  calculation  of  the 
percentage  of  compliance. 


Table  A98-08.— Implementation 

Schedule  for  Ught-Duty  Vehi¬ 
cle  Refueling  Emission  Testing 


Model  year 

Sales 

percentage 

1998 . 

40 

1999 . 

80 

2000  and  subsequent . 

100 

(ii)  Small  volume  manufacturers,  as 
defined  in  §  86.094-14(b)  (1)  and  (2),  are 
exempt  fi'om  the  implementation 
schedule  of  Table  A98-08  of  this  section 
for  model  years  1998  and  1999.  For 
small  volume  manufacturers,  the 
standards  of  paragraph  (d)  of  this 
section,  and  the  associated  test 
procediires,  shall  not  apply  until  model 
year  2000,  when  100  percent 
compliance  with  the  standards  of  this 
section  is  required.  This  exemption  does 
not  apply  to  small  volume  engine 
families  as  defined  in  §86.094-14(b)(5). 

(e)  through  (f)  [Reserved] 

(g)  through  (k)  [Reserved].  For 
guidance  see  §  86.096-8. 

20.  A  new  §  86.098-14  is  added  to 
subpart  A  to  read  as  follows: 

§86.098-14  Small-volume  manufacturers 
certification  procedures. 

Section  86.098-14  includes  text  that 
specifies  requirements  that  differ  from 
§§  86.094-14  or  86.095-14.  Where  a 
paragraph  in  §  86.094-14  or  §  86.095-14 
is  identical  rmd  applicable  to  §  86.098- 
14,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  “[Reserved].  For  guidance  see 
§  86.094-14.”  or  “[Reserved].  For 
guidance  see  §  86.095-14.”. 

(a)  through  (c)(7)(i)(C)(3)  [Reserved]. 
For  guidance  see  §  86.094-14. 

(c)(7)(i)(C)(4)  For  light-duty  vehicle, 
lig^t-duty  truck,  and  heavy-duty  vehicle 
evaporative  and/or  refueling  emissions 
(as  applicable)  and  for  light-duty  truck, 
and  heavy-duty  engine  exhaust 
emissions,  deterioration  factors  shall  be 
determined  in  accordance  with 
§  86.098-24. 

(c)(7)(ii)  through  (c)(ll)(ii)(B) 
introductory  text  [Reserved].  For 
guidance  see  §  86.094-14. 

(c)(ll)(ii)(B)(l)  Engine  evaporative/ 
reveling  family  names  and  vehicle  (or 
engine)  configurations. 

^)(ll)(ii)(B)(2)  through 
(c)(ll)(ii)(B)(15)  [Reserved].  For 
guidance  see  §  86.094-14. 

(c)(ll)(ii)(B)(16)  through 
(c)(ll)(ii)(B)(18)  [Reserv^].  For 
guidance  see  §  86.095-14. 

(c)(ll)(ii)(B)(19)  For  each  light-duty 
vehicle,  li^t-duty  truck,  or  heavy-duty 


vehicle  evaporative/refueling  emission 
family,  a  description  of  any  unique 
procedures  required  to  perform 
evaporative  and/or  refueling  emission 
tests  (as  applicable)  (including  canister 
working  capacity,  canister  bed  volume, 
and  fuel  temperature  profile  for  the 
running  loss  test)  for  all  vehicles  in  that 
evaporative/refueling  emission  family, 
and  a  description  of  the  method  used  to 
develop  those  unique  procedures. 

(20)  For  each  light-duty  vehicle,  light- 
duty  truck,  or  heavy-duty  vehicle 
evaporative/refueling  emission  family: 

(i)  Canister  working  capacity, 
according  to  the  procedures  specified  in 
§86.132-96(h)(l)(iv); 

(ij)  Canister  ^d  volume;  and 
(in)  Fuel  temperature  profile  for  the 
running  loss  test,  according  to  the 
procedures  specified  in  §  86.129-94(d). 

(c)(ll)(ii)(C)  through  (c)(ll)(ii)(D)(5) 
[Reserved].  For  guidance  see  §  86.095- 
14. 

(c)(ll)(ii)(D)(0)  [Reserved]. 
(c)(ll)(ii)(D)(7)  through  (c)(15) 
[Reserved].  For  guidance  see  §  86.094- 
14. 

21.  A  new  §  86.098-17  is  added  to 
subpart  A  to  read  as  follows: 

§  86.098-1 7  Emission  control  diagnostic 
system  for  1998  and  later  light-duty 
vehicles  and  light-duty  trucks. 

Section  86.098-17  includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-17.  Where  a  paragraph  in 
§  86.094-17  is  identic^  and  applicable 
to  §  86.098-17,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  “[Reserved].  For 
guidance  see  §86.094-17.” 

(a)  introductory  text  through  (a)(3) 
[Reserved].  For  guidance  see  §86.094- 
17. 

(a) (4)  Any  other  deterioration  or 
malfunction  within  the  powertrain 
which  occurs  in  actual  use  and  which 
results  in  an  exhaust  emission  increase 
of  greater  than  0.2  g/mi  HC,  1.7  g/mi 
CO,  or  0.5  g/mi  NOx,  or  any  vapor  leak 
in  the  evaporative  and/or  refueling 
system  wUch  results  in  an  evaporative 
emissions  increase  of  greater  than  30.0 
g/test  measured  over  the  first  24  hours 
of  the  diurnal  portion  of  the  revised 
evaporative  emissions  test  procedure,  in 
accordance  with  test  procedures  set 
forth  in  subpart  B  of  ^is  part,  for 
vehicles  certified  to  that  test  procedure. 

(b) (1)  The  electronic  evaporative  and/ 
or  reveling  emission  purge  control,  if 
equipped,  and  all  emission-related 
powertrain  components  connected  to  a 
computer  shall,  at  a  minimum,  be 
monitored  for  circuit  continuity.  All 
components  required  by  these 
regulations  to  be  monitored  shall  be 
evaluated  periodically,  but  no  less 
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frequently  than  once  per  Urban 
Dynamometer  Driving  Schedule  as 
defined  in  40  CFR  part  86,  appendix  I, 
paragraph  (a),  or  similar  trip. 

(b)(2)  through  (j)  [Reserved).  For 
guidance  see  §  86.094-17. 

22.  A  new  §  86.098-21  is  added  to 
subpart  A  to  read  as  follows: 

§  86.098-21  Application  for  certification. 

Section  86.093-21  includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-21  or  §  86.096-21.  Where  a 
paragraph  in  §  86.094-21  or  §  86.096-21 
is  identical  and  applicable  to  §  86.098- 
21,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  "[Reserved).  For  guidance  see 
§86.094-21."  or  "[Reserved).  For 
guidance  see  §  86.096-21.”. 

(a)  through  (b)(3)  [Reserv’ed).  For 
guidance  see  §  86.094^21. 

(b) (4)(i)  For  light-duty  vehicles  and 
light-duty  trucks,  a  description  of  the 
test  procedures  to  be  used  to  establish 
the  evaporative  emission  and/or 
refueling  emission  deterioration  factors 
(as  applicable)  required  to  be 
determined  and  supplied  in  §  86.098- 
23(b)(2). 

(b)(4)(ii)  through  (iv)  (Reserved).  For 
guidance  see  §  86.094-21. 

(b)(5)(v)  For  light-duty  vehicles  with 
non-integrated  refueling  emission 
control  systems,  the  number  of 
continuous  UDDS  cycles,  determined 
from  the  fuel  economy  on  the  UDDS 
applicable  to  the  test  vehicle  of  that 
evaporative/refueling  emission  family- 
emission  control  system  combination, 
required  to  use  a  volume  of  fuel  equal 
to  85%  of  fuel  tank  volume. 

(b)(6)  through  (8)  [Reserved).  For 
guidance  see  §  86.094-21. 

(b) (9)  For  each  light-duty  vehicle, 
light-duty  truck,  or  heavy-duty  vehicle 
evapcrative/refueling  emission  family,  a 
description  of  any  unique  procedures 
required  to  perform  evaporative  and/or 
refueling  emission  tests  (as  applicable) 
(including  canister  working  capacity, 
canister  bed  volume,  and  fuel 
temperature  profile  for  the  running  loss 
test)  for  all  vehicles  in  that  evaporative/ 
refueling  emission  family,  and  a 
description  of  the  method  used  to 
develop  those  unique  procedures. 

(10)  For  each  light-duty  vehicle,  light- 
duty  truck,  or  heavy-duty  vehicle 
evaporative/refueling  emission  family: 

(i)  Canister  working  capacity, 
according  to  the  procedures  specified  in 
§86.132-96(h)(l)(iv); 

(11)  Canister  bed  volume;  and 

(iii)  Fuel  temperature  profile  for  the 
running  loss  test,  according  to  the 
procedures  specified  in  §86.129-94(d). 

(c)  and  (d)  [Reserved).  For  guidance 
see  §  86.094-21. 


(e)  For  vehicles  equipped  with 
gasoline-fueled  or  methanol- fueled 
heavy-duty  engines,  the  manufacturer 
shall  specify  a  maximum  nominal  fuel 
tank  capacity  for  each  evaporative/ 
refueling  emission  family-emission 
control  system  combination. 

(f)  through  (i)  [Reserved).  For 
guidance  see  §86.094-21. 

(j)  and  (k)  [Reserved).  For  guidance 
see  §86.096-21. 

23.  A  new  §  86.098-22  is  added  to 
subpart  A  to  read  as  follows: 

§  86.098-22  Approval  of  application  for 
certification;  test  fleet  selections; 
determinations  of  parameters  subject  to 
adjustment  for  certification  and  Selective 
Enforcement  Audit,  adequacy  of  limits,  and 
physically  adjustable  ranges. 

Section  86.098-22  includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-22.  Where  a  paragraph  in 
§  86.094-22  is  identical  and  applicable 
to  §  86.098-22,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  “(Reserved).  For 
guidance  see  §  86.094-22.” 

(a)  through  (c)  [Reserved).  For 
guidance  see  §  86.094-22. 

(d)  Approval  of  test  procedures,  tl) 

The  Administrator  does  not  approve  the 
test  procedures  for  establishing  the 
evaporative  and/or  refueling  emission 
deterioration  factors  for  light-duty 
vehicles  and  light-duty  trucks.  The 
manufacturer  shall  submit  the 
procedures  as  required  in  §  86.098- 
21(b)(4)(i)  prior  to  the  Administrator’s 
selection  of  the  test  fleet  imder 
§  86.098-24(b)  (1),  and  if  such 
procedures  will  involve  testing  of 
durability  data  vehicles  selected  by  the 
Administrator  or  elected  by  the 
manufacturer  under  §  86.098-24(c)(l), 
prior  to  initiation  of  such  testing. 

(d)(2)  through  (g)  [Reserved).  For 
guidance  see  §  86.094-22. 

24.  Section  86.098-23  of  subpart  A  is 
amended  by  revising  the  introductory 
text  and  paragraphs  (a)  through  (1)  to 
read  as  follows: 

§86.098-23  Required  data. 

Section  86.098-23  includes  text  that 
specifies  requirements  that  differ  from 
§  86.095-23.  Where  a  paragraph  in 
§  86.095-23  is  identical  and  applicable 
to  §  86.098-23,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  “(Reserved).  For 
guidance  see  §  86.095-23.” 

(a)  through  (b)(l)(ii)  [Reserved).  For 
guidance  see  §  86.095-23. 

(b) (2)  For  light-duty  vehicles  and 
light-duty  trucks,  the  manufacturer  shall 
submit  evaporative  emission  and/or 
refueling  emission  deterioration  factors 
for  each  evaporative/refueling  emission 
family-emission  control  system 


combination  and  all  test  data  that  are 
derived  from  testing  described  under 
§86.098-21(b)(4)(i)  designed  and 
conducted  in  accordance  with  good 
engineering  practice  to  assure  that  the 
vehicles  covered  by  a  certificate  issued 
under  §  86.098-30  will  meet  the 
evaporative  and/or  refueling  emission 
standards  in  §  86.098-8  or  §  86.098-9, 
as  appropriate,  for  the  useful  life  of  the 
vehicle. 

(b)(3)  through  (b)(4)(ii)  [Reserved).  For 
guidance  see  §  86.095-23. 

(b) (4)(iii)  For  petroleum-fueled  diesel- 
cycle  vehicles  certifying  under  the 
waiver  provisions  of  §  86.098-28,  the 
certifications  and  representations 
specified  in  §  86.098-28. 

(c)  through  (e)(1)  [Reserved).  For 
guidance  see  §  86.095-23. 

(e)(2)  For  evaporative  and  refueling 
emission  durability,  or  light-duty  truck 
or  heavy-duty  engine  exhaust  emission 
durability,  a  statement  of  compliance 
with  paragraph  (b)(2)  or  (b)(4)(iii)  of  this 
section  or  §86.095-23  (b)(l)(ii),  (b)(3) 
(b)(4)(i)  or  (b){4)(ii),  as  applicable. 

(3)  For  certification  of  vehicles  with 
non-integrated  refueling  systems,  a 
statement  that  the  drivedown  used  to 
pvu^e  the  refueling  canister  was  the 
same  as  described  in  the  manufacturers’ 
application  for  certification. 
Furthermore,  a  description  of  the 
procedures  used  to  determine  the 
number  of  equivalent  UDDS  miles 
required  to  purge  the  refueling  canisters, 
as  determined  by  the  provisions  of 
§  86.098-21(b)(5)(v)  and  subpart  B  of 
this  part.  Furthermore,  a  written 
statement  to  the  Administrator  that  all 
data,  analyses,  test  procedures, 
evaluations  and  other  documents,  on 
which  the  above  statement  is  based,  are 
available  to  the  Administrator  upon 
request. 

(^0  through  (1)  [Reserved).  For 
guidance  see  §  86.095-23. 

***** 

25.  A  new  §  86.098-24  is  added  to 
subpart  A  to  read  as  follows: 

§  86.098-24  Test  vehicles  and  engines. 

Section  86.098-24  includes  text  that 
specifies  requirements  that  differ  from 
§  86.096-24.  Where  a  paragraph  in 
§  86.096-24  is  identical  and  applicable 
to  §  86.098-24,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  “(Reserved).  For 
guidance  see  §  86.096-24.” 

(a)  introductory  text  through  (a)(4) 
[Reserved).  For  guidance  see  §  86.096- 
24. 

(a)(5)  The  gasoline- fueled  and 
methanol-fueled  light-duty  vehicles  a.nd 
light-duty  trucks  covered  by  an 
application  for  certification  will  be 
divided  into  groupings  which  are 
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expected  to  have  similar  evaporative 
and/or  refueling  emission 
characteristics  (as  applicable) 
throughout  their  useful  life.  Each  group 
of  vehicles  with  similar  evaporative 
and/or  refueling  emission 
characteristics  shall  be  defined  as  a 
separate  evaporative/refueling  emission 
family. 

(a)(6)  For  gasoline-fueled  or  methanol- 
fueled  light-duty  vehicles  and  light-duty 
trucks  to  be  classed  in  the  same 
evaporative/refueling  emission  family, 
vehicles  must  be  similar  with  respect  to 
the  items  listed  in  paragraphs  (a)(6)  (i) 
through  (xii)  of  this  section. 

(i)  Type  of  vapor  storage  device  (e.g., 
canister,  air  cleaner,  cra^case). 

(ii)  Basic  canister  design. 

(A)  Working  capacity — grams 
adsorption  within  a  lOg.  range. 

(B)  System  configuration — number  of 
canisters  and  method  of  connection  (i.e., 
series,  parallel). 

(C)  Canister  geometry,  construction 
and  materials. 

(iii)  Fuel  system. 

(iv)  Type  of  refueling  emission  control 
system — non-integrated  or  integrated 
with  the  evaporative  control  system. 
Further,  if  the  system  is  non-integrated, 
whether  or  not  any  other  evaporative 
emissions,  e.g.  diurnal  or  hot  soak 
emissions,  are  captured  in  the  same 
storage  device  as  the  refueling 
emissions. 

(v)  Fillpipe  seal  mechanism — 
mechanical,  liquid  trap,  other. 

(vi)  Fill  limiter  system. 

(vii)  Vapor  control  system  or  method 
of  controlling  vapor  flow  through  the 
vapor  line  to  the  canister. 

(viii)  Vapor/liquid  separator  usage. 

(ix)  Purge  system  (valve,  purge 
strategy  and  adibrations). 

(x)  Vapor  hose  diameter  and  material. 

(xi)  Canistftr  location  (front,  rear,  mid¬ 
vehicle). 

(xii)  Onboard  diagnostic  hardware 
and  calibrations. 

(a)(7)  Where  vehicles  are  of  a  type 
which  cannot  be  divided  into 
evaporative/refueling  emission  families 
based  on  the  criteria  listed  above  (such 
as  non-canister  control  system 
approaches),  the  Administrator  will 
establish  families  for  those  vehicles 
based  upon  the  features  most  related  to 
their  evaporative  and/or  refueling 
emission  characteristics. 

(a) (8)  through  (b)(l)(vi)  [Reserved]. 
For  guidance  see  §  86.096-24. 

(b) (l)(vii)(A)  Vehicles  of  each 
evaporative/refueling  emission  family 
will  be  divided  into  evaporative/ 
refueling  emission  control  systems. 

(B)  The  Administrator  will  select  the 
vehicle  expected  to  exhibit  the  highest 
evaporative  and/or  refueling  emissions. 


firom  within  each  evaporative/refueling 
family  to  be  certified,  from  among  the 
vehicles  represented  by  the  exhaust 
emission-data  selections  for  the  engine 
family,  unless  evaporative  and/or 
refueling  testing  has  already  been 
completed  on  the  vehicle  expected  to 
exhibit  the  highest  evaporative  and/or 
refueling  emissions  for  the  evaporative/ 
refueling  family  as  part  of  another 
engine  family’s  testing. 

(C)  If  the  vehicles  selected  in 
accordance  with  paragraph  (b)(l)(vii)(B) 
of  this  section  do  not  represent  each 
evaporative/refueling  emission  control 
system  then  the  Administrator  will 
select  the  highest  expected  evaporative/ 
refueling  emission  vehicle  firom  within 
the  unrepresented  evaporative/refueling 
system. 

(viii)  For  high-altitude  evaporative 
and/or  refueling  emission  compliance 
for  each  evaporative/refueling  emission 
family,  the  manufacturer  shall  follow 
one  of  the  following  procedures: 

(A)  The  manufacturer  will  select  for 
testing  imder  high-altitude  conditions 
the  one  nonexempt  vehicle  previously 
selected  under  paragraph  (b)(l)(vii)(B) 
or  (b)(l)(vii)(C)  of  this  section  which  is 
expected  to  have  the  highest  level  of 
evaporative  and/or  refueling  emissions 
when  operated  at  high  altitude;  or 

(B)  [Reserved].  For  guidance  see 
§  86.096-24. 

(b)[ix)  through  (e)(2)  [Reserved].  For 
guidance  see  §  86.096-24. 

(f)  Carryover  and  carryacross  of 
durability  and  emission  data.  In  Ueu  of 
testing  an  emission-data  or  durability 
vehicle  (or  engine)  selected  imder 
paragraph  (b)(1)  (vii)  through  (viii)  of 
this  section  and  §86.096-24  (b)(1)  (i) 
through  (vii)  and  (b)(2)  through  (c),  and 
submitting  data  therefor,  a  manufacturer 
may,  with  the  prior  written  approval  of 
the  Administrator,  submit  exhaust 
emission  data,  evaporative  emission 
data  and/or  refueling  emission  data,  as 
applicable  on  a  similar  vehicle  (or 
engine)  for  which  certification  has  been 
obtained  or  for  which  all  applicable  data 
required  under  §  86.098-23  has 
previously  been  submitted. 

(g)  through  (h)  [Reserved].  For 
guidance  see  §  86.096-24. 

26.  A  new  §  66.098-25  is  added  to 
subpart  A  to  read  as  follows: 

§  86.098-25  Maintenance. 

Section  86.098-25  includes  text  that 
specifies  requirements  that  differ  firom 
§  86.094-25.  Where  a  paragraph  in 
§  86.094-25  is  identical  and  applicable 
to  §  86.098-25,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  ‘‘[Reserved].  For 
guidance  see  §  86.094-25.” 


(a)(1)  [Reserved].  For  guidance  see 
§  86.094-25. 

(a) (2)  Maintenance  performed  on 
vehicles,  engines,  subsystems,  or 
components  used  to  determine  exhaust, 
evaporative  or  refueling  emission 
deterioration  factors  is  classified  as 
either  emission-  related  or  non¬ 
emission-related  and  each  of  these  can 
be  classified  as  either  scheduled  or 
unscheduled.  Further,  some  emission- 
related  maintenance  is  dso  classified  as 
critical  emission-related  maintenance. 

(b)  Introductory  text  through 
(b)(3)(vi)(D)  [Reserved].  For  guidance 
see  §  86.094-25. 

(b)(3)(vi)(E)  Evaporative  and/or 
refueling  emission  canister(s). 

(F)  Turbochargers. 

(G)  Carburetors. 

(H)  Superchargers. 

(I)  EGR  System  including  all  related 
filters  and  control  valves. 

(J)  Mechanical  fillpipe  seals. 

(b)(3)(vii)  throu^  (b)(6)(i)(E) 

[Reserved].  For  guidance  see  §  86.094- 

25. 

(b)(6)(i)(F)  Evaporative  and  refueling 
emission  control  system  components 
(excluding  canister  air  filter). 

(b)(6)(i)(G)  through  (h)  [Reserved].  For 
guidance  see  §  86.094-25. 

27.  A  new  §  86.098-26  is  added  to 
subpart  A  to  read  as  follows: 

§  86.098-26  Mileage  and  service 
accumulation;  emission  measurements. 

Section  86.098-26  includes  text  that 
specifies  requirements  that  differ  finm 
§  86.094-26,  §  86.095-26  or  §  86.096-26. 
Where  a  paragraph  in  §  86.094-26, 

§  86.095-26  or  §  86.096-26  is  identical 
and  applicable  to  §  86.098-26,  this  may 
be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  ‘‘[Reserved].  For  guidance  see 
§  86.094-26.”  or  ‘‘[Reserved].  For 
guidance  see  §  86.095-26.”  or 
‘‘[Reserved].  For  guidance  see  §  86.096- 

26. ”. 

(a)(1)  and  (2)  [Reserved).  For  guidance 
see  §  86.094-26. 

(a)(3)  Emission  data  vehicles.  Unless 
otherwise  provided  for  in  §  86.098- 
23(a),  emission-data  vehicles  shall  be 
operated  and  tested  £is  described  in 
paragraphs  (a)(3)(i)  and  (ii)(C)  of  this 
section  and  §  86.094-26  (a)(3)(ii)(A),  (B) 
and  (D). 

(i)  Otto-cycle.  (A)  The  manufacturer 
shall  determine,  for  each  engine  family, 
the  mileage  at  which  the  engine-system 
combination  is  stabilized  for  emission- 
data  testing.  The  manufacturer  shall 
maintain,  and  provide  to  the 
Administrator  if  requested,  a  record  of 
the  rationale  used  in  making  this 
determination.  'The  manufacturer  may 
elect  to  accumulate  4,000  miles  on  each 
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test  vehicle  within  an  engine  family 
without  making  a  determination.  The 
manufacturer  must  accumulate  a 
minimum  of  2,000  miles  (3,219 
kilometers)  on  each  test  vehicle  within 
an  engine  family.  All  test  vehicle 
mileage  must  he  accurately  determined, 
recorded,  and  reported  to  the 
Administrator.  Any  vehicle  used  to 
represent  emission-data  vehicle 
selections  under  §  86.098-24(b)(l)  shall 
be  equipped  with  an  engine  and 
emission  control  system  that  has 
accumulated  the  mileage  the 
manufacturer  chose  to  accumulate  on 
the  test  vehicle.  Fuel  economy  data 
generated  from  certification  vehicles 
selected  in  accordance  with  §  86.098- 
24(b)(1)  with  engine-system 
combinations  that  have  accumulated 
more  than  10,000  kilometers  (6,200 
miles)  shall  be  factored  in  accordance 
with  40  CFR  600.006-87(c).  Complete 
exhaust,  evaporative  and  refueling  (if 
required)  emission  tests  shall  be 
conducted  for  each  emission-data 
vehicle  selection  under  §  86.098- 
24(b)(1).  The  Administrator  may 
determine  under  §  86.094-24(f)  that  no 
testing  is  required. 

(B)  (Reserved).  For  guidance  see 
§  86.094-26. 

(C)  Exhaust,  evaporative  and  refueling 
emissions  tests  for  emission-data 
vehicle(s)  selected  for  testing  under 
§86.096-24(b)(l)  (i),  (ii),  (iii)  or  (iv)  or 

§  86.098-24(b)(l)(vii)(B)  shall  be 
conducted  at  the  mileage  (2,000  mile 
minimum)  at  which  the  engine-system 
combination  is  stabilized  for  emission 
testing  under  low-altitude  conditions. 

(a)(3)(i)(B)  through  (a)(3)(ii)(B) 
[Reserved).  For  guidance  see  §  86.094- 
26. 

(a)(3)(ii)(C)  Exhaust,  evaporative  and 
refueling  emissions  tests  (as  required) 
for  emission-data  vehicle(s)  selected  for 
testing  under  §  86.096-24(b)(l)  (i),  (ii), 
(iii),  or  (iv),  or  §86.098-24  ^)(l)(vii)(B) 
shall  be  conducted  at  the  mileage  (2,000 
mile  minimum)  at  which  the  engine- 
system  combination  is  stabilized  for 
emission  testing  imder  low-altitude 
conditions. 

(a) (3)(ii)(D)  through  (b)(4)(i)(C) 
[Reserved).  For  guidance  see  §  86.094- 
26. 

(b) (4)(i)(D)  through  (b)(4)(ii)(D) 
[Reserved).  For  guidance  see  §  86.095- 
26. 

(b)(4)(iii)  [Reserved). 

(b) (4)(iv)  through  (c)(3)  [Reserved). 
For  guidance  see  §  86.094-26. 

(c) (4)  [Reserved).  For  guidance  see 
§  86.096-26. 

(d)  [Reserved).  For  guidance  see 
§  86.094-26. 

28.  A  new  §  86.098-28  is  added  to 
subpart  A  to  read  as  follows; 


§  86.098-28  Compliance  with  emission 
standards. 

Section  86.098-28  includes  text  that 
specifies  requirements  that  differ  firom 
§  86.094-28.  Where  a  paragraph  in 
§  86.094-28  is  identical  and  applicable 
to  §  86.098-28,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  ‘‘[Reserved).  For 
guidance  see  §  86.094-28.” 

(a)(1)  Paragraph  (a)  of  this  section 
applies  to  light-duty  vehicles. 

(2)  Each  exhaust,  evaporative  and 
refueling  emission  standard  (and  family 
particulate  emission  limits,  as 
appropriate)  of  §  86.098-8  applies  to  the 
emissions  of  vehicles  for  the  appropriate 
useful  life  as  defined  in  §§  86.098-2  and 
86.098-8. 

(3)  [Reserved).  For  guidance  see 
§  86.094-28. 

(4)  The  procedure  for  determining 
compliance  of  a  new  motor  vehicle  with 
exhaust,  evaporative  and/or  refueling 
emission  standards  (or  family 
particulate  emission  limit,  as 
appropriate)  is  as  described  in 
paragraphs  (a)(4)(i)  introductory  text, 
(a)(4)(i)(C),  (a)(4)(ii)(B)  and  (C), 

(a)(4)(iii),  (a)(4)(v),  (f)  and  (g)  of  this 
section  and  §  86.094-28  (a)(4)(i)(A)  and 
(B),  (a)(4)(ii)(A),  (a)(4)(iv))  except  where 
specified  by  paragraph  (a)(7)  of  this 
section  for  the  Production  AMA 
Ehirability  Program. 

(i)  Separate  emission  deterioration 
factors  shall  be  determined  from  the 
exhaust  emission  results  of  the 
durability-data  vehicle(s)  for  each 
engine-system  combination.  Separate 
evaporative  and/or  refueling  emission 
deterioration  factors  shall  be  determined 
for  each  evaporative/refueling  emission 
family-emission  control  system 
combination  from  the  testing  conducted 
by  the  manufacturer  (gasoline- fueled 
and  methanol-fueled  vehicles  only). 
Separate  refueling  emission 
deterioration  factors  shall  be  determined 
for  each  evaporative/refueling  emission 
family-emission  control  system 
combination  from  the  testing  conducted 
by  the  manufacturer  (petroleum-fueled 
diesel  cycle  vehicles  not  certified  under 
the  provisions  of  paragraph  (g)  of  this 
section  only). 

(a)(4)(i)(A)  and  (a)(4)(i)(B)  [Reserved). 
For  guidance  see  §  86.094-28. 

(aJ(4)(i)(C)  Evaporative  deterioration 
factor  determination.  An  evaporative 
emissions  deterioration  factor  (gasoline- 
fueled  and  methanol-fueled  vehicles 
only)  shall  be  determined  from  the 
testing  conducted  as  described  in 
Section  86.094-21(b)(4)  (i)  (A),  and  in 
accordance  with  paragraphs  (a)(4)(i)(C) 
(1)  and  (2)  of  this  section,  for  each 
evaporative/refueling  emission  family- 
emission  control  system  combination  to 


indicate  the  evaporative  emission  level 
at  the  applicable  useful  fife  relative  to 
the  evaporative  emission  level  at  4,000 
miles  as  follows: 

(3)  Factor  =  Evaporative  emission 
level  at  the  useful  life  mileage  for  that 
standard  minus  the  evaporative 
emission  level  at  4,000  miles. 

(2)  The  factor  shall  be  established  to 
a  minimum  of  two  places  to  the  right  of 
the  decimal. 

(D)  A  refueling  emissions 
deterioration  factor  (gasoline-fueled, 
methanol-fueled  and  petroleum-fueled 
diesel-cycle  vehicles  not  certified  under 
the  provisions  of  paragraph  (g)  of  this 
section)  shall  be  determined  from 
testing  conducted  and  described  in 
§  86.098-2 l(b)(4)(i)(B)  for  each 
evaporative/refueling  emission  family- 
emission  control  system  combinationto 
indicate  the  refueling  emission  level  at 
the  applicable  usefule  life  relative  to  the 
refueling  emission  level  at  4,000  miles 
as  follows: 

(3)  Factor  =  Refueling  emission  level 
at  the  useful  life  mileage  for  that 
standard  minus  the  refueling  emission 
level  at  4,000  miles. 

(2)  The  factor  shall  be  established  to 
a  minimum  of  two  places  to  the  right  of 
the  decimal. 

(a)(4)(ii)(A)  [Reserved).  For  guidance 
see  §  86.094-28. 

(a)(4)(ii)(B)  The  official  evaporative 
emission  test  results  (gasoline-fueled 
and  methanol-fueled  vehicles  only)  for 
each  evaporative  emission-data  vehicle 
at  the  selected  test  point  shall  be 
adjusted  by  addition  of  the  appropriate 
deterioration  factor:  Provided,  that  if  a 
deterioration  factor  as  computed  in 
paragraph  (a)(4)(i)(C)  of  this  section  is 
less  than  zero,  that  deterioration  factor 
shall  be  zero  for  the  purposes  of  this 
paragraph. 

(C)  The  official  refueling  emission  test 
results  (gasoline-fueled,  methanol- 
fueled,  and  petroleum-fueled  diesel 
cycle  vehicles  not  certified  under  the 
provisions  of  paragraph  (g)  of  this 
section)  for  each  refueling  emission-data 
vehicle  at  the  selected  test  point  shall  be 
adjusted  by  addition  of  the  appropriate 
deterioration  factor:  Provided,  that  if  a 
deterioration  factor  as  computed  in 
paragraph  (a)(4)(i)(D)  of  this  section  is 
less  than  zero,  that  deterioration  factor 
shall  be  zero  for  purposes  of  this 
paragraph. 

(iii)  The  emissions  to  compare  with 
the  standard  (or  the  family  particulate 
emission  limit,  as  appropriate)  shall  be 
the  adjusted  emissions  of  paragraphs 
(a)(4)(ii)  (B)  and  (C)  of  this  section  and 
§  86.094-28  (a)(4)(ii)(A)  for  each 
emission-data  vehicle.  Before  any 
emission  value  is  compared  with  the 
standard  (or  the  family  particulate 
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emission  limit,  as  appropriate),  it  shall 
be  rounded,  in  accordance  with  ASTM 
E  29-67,  {reapproved  1980)  (as 
referenced  in  §  86.094- 
28(a)(4)(i)(B)(2)(ij)).  to  two  significant 
figures.  The  rounded  emission  values 
may  not  exceed  the  standard  (or  the 
family  particulate  emission  limit,  as 
appropriate). 

(iv)  iReserved].  For  guidance  see 
§  86.094-28. 

(v)  Every  test  vehicle  of  an 
evaporative/refueling  emission  family 
must  comply  with  the  evaporative  and/ 
or  refueling  emission  standards,  as 
determined  in  paragraph  (a)(4)(iii)  of 
this  section,  before  any  vehicle  in  that 
family  may  be  certified. 

(a)(3)  through  (a)(6)  [Reserv-ed].  For 
guidance  see  §  86.094-28. 

(a)(7)  The  procedure  to  determine  the 
compliance  of  new  motor  vehicles  in 
the  Production  AMA  Durability  Program 
described  in  §86.094-13  is  the  same  as 
described  in  paragraphs  (a)(4)(iii)  and 
(v)  of  this  section  and  §  86.094-28 
(a)(4)(iv).  For  the  engine  families  that 
are  included  in  the  Production  AMA 
Durability  Program,  the  exhaust 
emission  deterioration  factors  used  to 
determine  compliance  shall  be  those 
that  the  Administrator  has  approved 
under  §86.094-13.  The  evaporative 
emission  deterioration  factor  for  each 
evaporative  /refueling  emission  family 
shall  be  determined  and  applied 
according  to  paragraph  (a)(4)(ii)(B)  of 
this  section.  The  refueling  emission 
deterioration  factor  for  each 
evaporative/refueling  emission  family 
shall  be  determined  and  applied 
according  to  paragraph  (a){4)(ii)(C)  of 
this  section.  The  procedures  to 
determine  the  minimum  exhaust 
emission  deterioration  factors  required 
under  §  86.094-1 3(d)  are  as  described  in 
paragraph  (a)(7)(i)  of  this  section  and 
§86.094-28  (a)(7)(ii). 

(i)  Separate  deterioration  factors  shall 
be  determined  from  the  exhaust 
emission  results  of  the  durability  data 
vehicles  for  each  emission  standard 
applicable  under  §  86.098-8,  for  each 
engine  family  group.  The  evaporative 
and/or  refueling  emission  deterioration 
factors  for  each  evaporative/refueling 
family  will  be  determined  and  applied 
in  accordance  with  paragraph  (a)(4)  of 
this  section. 

(a)(7)(ii)  through  (d)  [Reserved).  For 
guidance  see  §  86.094-28. 

(e)  (Reserved) 

(f)  Fuel  dispensing  spitback  testing 
waiver.  (1)  Vehicles  certified  to  the 
refueling  emission  standards  set  forth  in 
§  86.098-8  are  not  required  to 
demonstrate  compliance  with  the  fuel 
dispensing  spitback  standard  contained 
in  that  section;  Provided,  that— 


(1)  The  manufacturer  certifies  that  the 
vehicle  inherently  meets  the  Dispensing 
Spitback  Standard  as  part  of  compliance 
with  the  refueling  emission  standard; 
and 

(ii)  This  certification  is  provided  in 
writing  and  applies  to  the  full  useful  life 
of  the  vehicle. 

(2)  EPA  retains  the  authority  to 
require  testing  to  enforce  compliance 
and  to  prevent  non-compliance  with  the 
Fuel  Dispensing  Spitback  Standard. 

(g)  Inherently  low  refueling  emission 
testing  waiver.  (1)  Vehicles  using  fuels/ 
fuel  systems  inherently  low  in  refueling 
emissions  are  not  required  to  conduct 
testing  to  demonstrate  compliance  with 
the  refueling  emission  standards  set 
forth  in  §  86.098-8:  Provided,  that — 

(1)  This  provision  is  only  available  for 
petroleum  diesel  fuel.  It  is  only 
available  if  the  Reid  Vapor  Pressure  of 
in-use  diesel  fuel  is  equal  to  or  less  than 
1  psi  (7  kPa)  and  for  diesel  vehicles 
whose  fuel  tank  temperatures  do  not 
exceed  130  "F  (54  *C);  and 

(ii)  To  certify  using  this  provision  the 
manufacturer  must  attest  to  the 
following  evaluation:  “Due  to  the  low 
vapor  pressure  of  diesel  fuel  and  the 
vehicle  tank  temperatures,  hydrocarbon 
vapor  concentrations  are  low  and  the 
vehicle  meets  the  0.20  grams/gallon 
refueling  emission  standard  without  a 
control  system.” 

(2)  The  certification  required  in 
paragraph  (g)(l)(ii)  of  this  section  must 
be  provided  in  writing  and  must  apply 
for  the  full  useful  life  of  the  vehicle. 

(3)  EPA  reserves  the  authority  to 
require  testing  to  enforce  compliance 
and  to  prevent  noncompliance  with  the 
refueling  emission  standard. 

(4)  Vehicles  certified  to  the  refueling 
emission  standard  under  this  provision 
shall  not  be  counted  in  the  sales 
percentage  compliance  determinations 
for  the  1988, 1989  and  subsequent 
model  years. 

29.  A  new  §  86.098-30  is  added  to 
subpart  A  to  read  as  follows: 

§86.098-30  Certification. 

Section  86.098-30  includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-30,  §  86.095-30  or  §  86.096-30. 
Where  a  paragraph  in  §  86.094-30, 

§  86.095-30  or  §  86.096-30  is  identical 
and  applicable  to  §  86.098-30.  This  may 
be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  “(Reserv^).  For  guidance  see 
§86.094-30.”  or  "(Reserved).  For 
guidance  see  §  86.095-30.”  or 
“(Reserved).  For  guidance  see  §86.096- 
30.”. 

(a)(1)  and  (a)(2)  (Reserved).  For 
guidance  see  §  86.094—30; 


(a)(3)(i)  One  such  certificate  w’ill  be 
issued  for  each  engine  family.  For 
gasoline-fueled  and  methanol-fueled 
light-duty  vehicles  and  light  duty-trucks 
and  petroleum-fueled  diesel-cycle  light- 
duty  vehicles  and  light  duty-trucks  not 
certified  under  §  86.098-28(g),  one  such 
certificate  will  be  issued  for  each  engine 
family-evaporative/refueling  emission 
family  combination.  Each  certificate 
w'ill  certify  compliance  with  no  more 
than  one  set  of  in-use  and  certification 
standards  (or  family  emission  limits,  as 
appropriate). 

(a)(3)(ii)  through  (a){4)(ii)  [Reser\'edl. 
For  guidance  see  §  86.095-30. 

(a)(4)(iii)  introductory  text  through 

(a) (4)(iii)(C)  (Reserved).  For  guidance 
see  §86.094-30. 

(a){4)(iv)  introductory  text  (Reserved). 
For  guidance  see  §  86.095-30. 

{a)(4)(iv)(A)  through  (a)(12) 

(Reserv'ed).  For  guidance  see  §  86.094- 
30. 

(a)(13)  (Reserved).  For  guidance  see 
§86.095-30. 

(a)(14)  (Reserved).  For  guidance  see 
§  86.094-30. 

(a)(15)  through  (18)  (Reserved).  For 
guidance  see  §  86.096-30. 

(a) (19)  For  all  light-duty  vehicles 
certified  to  refueling  emission  standards 
under  §  86.098-8,  the  provisions  of 
paragraphs  (a)(19)  (i)  through  (iii)  of  this 
section  apply. 

(i)  All  certificates  issued  are 
conditional  upon  the  manufacturer 
complying  with  all  provisions  of 

§  86.098-8,  both  during  and  after  model 
year  production. 

(ii)  Failure  to  meet  the  required 
implementation  schedule  sales 
percentages  as  specified  in  §  86.094-8 
be  considered  to  be  a  failure  to  satisfy 
the  conditions  upon  which  the 
certificatefs)  was  issued  and  the 
vehicles  sold  in  violation  of  the 
implementation  schedule  shall  not  be 
covered  by  the  certificate. 

(iii)  The  manufacturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied. 

(b) (1)  introductory  text  through 

(b) (l)(i)(B)  (Reserved).  For  guidance  see 
§86.094-30. 

(b)(l)(i)(C)  The  emission-data 
vehicle(s)  selected  under  §  86.098- 
24(b)(l)(vii)  (A)  and  (B)  shall  represent 
all  vehicles  of  the  same  evaporative/ 
refueling  control  system  within  the 
evaporative  /refueling  family. 

(b)(l)(ii)  through  (b)(l)(iv)  (Reserved). 
For  guidance  see  §  86.094-30. 

(b)(2)  The  Administrator  will  proceed 
as  in  paragraph  (a)  of  this  section  with 
respect  to  the  vehicles  (or  engines) 
belonging  to  an  engine  family  or  engine 
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family-evaporative/refueling  emission 
family  combination  (as  appUcable),  all 
of  which  comply  with  all  apphcable 
standards  (or  f^ily  emission  limits,  as 
appropriate). 

lb)(3)  through  (b)(4)(i)  [Reserved).  For 
guidance  see  §  86.094-30. 

(b)(4){ii}  Remove  the  vehicle 
configuration  (or  evaporative/refueling 
vehicle  configuration,  as  applicable) 
which  failed,  from  his  application: 

(b)(4)(u){A)  [Reserved).  For  guidance 
see  §  86.094—30. 

(b)(4)(ii)(B)  If  the  failed  vehicle  was 
tested  for  compliance  with  one  or  more 
of  the  exhaust,  evaporative  and 
refueling  emission  standards:  The 
Administrator  may  select,  in  place  of 
the  fciiled  vehicle,  in  accordance  with 
the  selection  criteria  employed  in 
selecting  the  failed  vehicle,  a  new 
emission  data  vehicle  which  will  be 
tested  for  compliance. with  all  of  the 
applicable  emission  standards.  If  one 
vehicle  cannot  be  selected  in 
accordance  with  the  selection  criteria 
employed  in  selecting  the  failed  vehicle, 
then  two  or  more  vehicles  may  bo 
selected  (e.g,,  one  vehicle  to  satisfy  the 
exhaust  emission  vehicle  selection 
criteria  and  one  vehicle  to  satisfy  the 
evaporative  and  refueling  emission 
vehicle  selection  criteria).  The  vehicle 
selected  to  satisfy  the  exhaust  emission 
vehicle  selection  criteria  will  be  tested 
for  compliance  with  exhaust  emission 
standards  ((»  family  emission  limits,  as 
appropriate)  only.  The  vehicle  selected 
to  satisfy  the  evaporative  and/or 
refueling  emission  vehicle  selection 
criteria  will  be  tested  for  compliaiKs 
with  exhaust,  evaporative  anmor 
refueling  emission  standards;  or 

(iii)  Remove  the  vehicle  configuration 
(or  evaporative/refueling  vehicle 
configuration,  as  applicable)  which 
failed  from  the  application  and  add  a 
vehicle  configurationfs)  (or  evaporative/ 
refueling  vehicle  configuration(s),  as 
applicable)  not  previously  listed.  The 
Administrator  may  reqiiire,  if 
applicable,  that  the  failed  vehicle  be 
modified  to  the  new  engine  code  (or 
evaporative/refueling  emission  code,  as 
applicable)  and  demonstrate  by  testing 
tl^t  it  meets  applicable  standards  (or 
family  emission  limits,  as  appropriate) 
for  which  it  was  originally  tested.  In 
addition,  the  Administrator  may  select, 
in  accordance  with  the  vehicle  selection 
criteria  given  in  §  86.001-24(b),  a  new 
emission  data  vehicle  or  vehicles.  The 
vehicles  selected  to  satisfy  the  exhaust 
emission  vehicle  selection  criteria  will 
be  tested  for  compliance  with  exhaust 
emission  standards  (or  family  emission 
limits,  as  appropriate)  only.  The 
vehicles  seized  to  satisfy  the 
evaporative  emission  v^cle  selection 


criteria  will  be  tested  for  compliance 
with  all  of  the  applicable  emission 
standards  (or  family  emission  limits,  as 
appropriate);  or 

fiv)  Correct  a  component  or  system 
malfunction  and  show  that  with  a 
correctly  functioning  system  or 
component  the  failed  vehicle  meets 
applicable  staiklards  (ch*  family  emission 
limits,  as  appropriate)  for  which  it  was 
originally  tested.  The  Administrate' 
may  require  a  new  emission  data 
vehicle,  of  identical  vehicle 
configuration  (or  evaporative/refueling 
vehicle  configuration,  as  applicable)  to 
the  failed  veMcle,  to  be  operated  and 
tested  for  compliance  with  the 
applicable  standards  (e  family  emission 
limits,  as  appropriate)  for  whi^  the 
failed  vehicle  was  originally  tested. 

(b)(5)  through  (e)  (Reserved).  For 
guidance  see  §  86.094-30. 

(f)  introductory  text  through  (fK3) 
(Reserved).  For  guidance  see  §  86.095- 
30. 

(f)(4)  The  electronic  evaporative  and/ 
or  refueling  purge  control  device  (if 
equipped)  or  any  emission-related 
powertrain  component  ctmnected  to  a 
computer  is  electrically  discoimected. 

3Q.  A  new  §  86.098-35  is  added  to 
sribpart  A  to  read  as  follows: 

§86.096-35  Labeling. 

Section  86.096-35  includes  text  that 
s{>ecifies  requirements  that  differ  from 
§§  86.095-35  and  86.096-35.  Where  a 
paragraph  in  §  86.095-35  or  §  86.096-35 
is  identical  and  applicable  to  §86.098- 
35,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and 
statement  "(Reserved).  For  guidance  see 
§86.095-35.”  or  "(Reserved).  For 
guidance  see  §  86.096-35.”. 

(a)  introductory  text  through 
(a)(l)(iii)(B)  (Reserved).  For  guidance 
see  §  86.095-35. 

(a)(l)(iii)(C)  Engine  displacement  (in 
cubic  inches  or  liters),  engine  family 
identification  6ind  evaporative/refueling 
family  identification. 

(a){l){iil)(D)  through  (L)  (Reserved). 
For  guidance  see  §  86.095-35. 

(a){l)(iii)(M)  For  model  year  1998 
light-duty  vehicles,  a  clear  indication  of 
which  test  procedure  was  used  to  certify 
the  evaporative/refueling  family,  e.g., 
"Evaporative  /refueling  Family  xx 
(§  86.130-96  procedures)”  or 
"Evaporative  /refueling  Family  xx 
(§  86.130-78  procedures).” 

(a)(l)(iii)(b6  (Reserved).  Fcht  guidance 
see  §  86.096-35. 

(a)(2)  heading  through  (a)(2)(iii){K) 
(Reserved).  For  guidance  see  §88.095— 
35. 

(aK2)(iii)(L)  (Reserved). 

(a)(2)(iii)(M)  through  (a)(2)(iii)(N) 
(Reserved).  Few  guidance  see  §  86.095- 
35. 


(a)(2)(iii)(0)  through  (a)(2Kiii)(P) 
(Reserved).  Few  guidance  see  §86.096- 
35. 

(a) (3)  heading  through  (aK4Kiii)(F) 
(Reserved).  Few  guidance  see  §  86,095- 
35. 

(aK4)(iii)(C)  [Reserved).  For  guidance 
see  §86.096-35. 

(b)  through  (i)  [Reserved).  Few 
guidance  see  §  86.095-35. 

31.  Section  86.099-8  of  subpart  A  is 
amended  by  adding  pewagraphs  (b)(5) 
and  (6),  revising  paragraph  (c),  adding 
paragraph  (d),  and  revising  paragraphs 
(e)  through  (k)  to  read  as  follows: 

§86.099-8  Emission  standards  (or  1999 
and  later  model  year  Mght-duty  vehicles. 
***** 

(b)*  *  * 

(5)  (Reserved).  For  guidance  see 
§86.096-8. 

(b) (6)  Vehicles  certified  to  the 
refueling  standards  set  forth  in 
paragraph  (d)  of  this  section  are  not 
required  to  demonstrate  compliance 
with  the  Fuel  Dispensing  Spitback 
standards  contained  in  paragraphs 
(b)(l)(iii)  and  (b){2)(iii)  of  this  section: 
Pwvided,  that  they  meet  the 
requirements  of  §  86098-28(f). 

(c)  [Reservedl.  For  guidance  see 
§86.096-8, 

(d)  Refueling  emissions  from  1999 
and  later  model  year  gasoline-fueled 
and  methanol-fueled  Otto-cycle  aird 
petroleum- fueled  and  methanol- fueled 
diesel-cycle  light  duty  vehicles  shall  not 
exceed  the  following  standards.  The 
standards  apply  equally  to  certification 
and  in-use  v^clek 

(1)  Standards — (i)  Hydrocarbons  (for 
gasoline-fueled  Otto  g^lon  (0.053  gram 
p>er  liter)  of  fuel  dispensed. 

(ii)  Organic  Material  Hydrocarbon 
Equivalent  (for  methanol-fueled 
vehicles!.  0.20  gram  per  gallon  (0.053 
gram  per  liter)  of  fuel  dispensed. 

(2Ki)  The  standards  set  fewth  in 
paragraphs  (d)(l)(i)  and  (ii)  of  this 
section  refer  to  a  sample  of  refueling 
emissions  collected  under  the 
conditions  set  forth  in  subpart  B  of  this 
part  and  measured  in  accordance  with 
those  procedures. 

(ii)  For  vehicles  powered  by 
petroleum-fueled  diesel-cycle  engines, 
the  provisions  set  forth  in  paragraph 
(d)(l)(i)  of  this  section  may  be  waived: 
Provided^  that  the  manufa^urer 
complies  with  the  provisions  of 
§  86.098-28(f)  of  this  subpart. 

(3)(i)  A  minimum  of  the  percentage 
shown  in  T^le  A99-08  of  a 
manufacturer’s  sales  of  the  applicable 
model  year’s  gasoline-  and  methanol- 
fueled  Otto-cycle  and  petroleum-  and 
methanol-fueled  diesel  cycle  fight-duty 
vehicles  shall  be  tested  under  the 
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procedures  in  subpart  B  of  this  part 
indicated  for  1998  and  later  model 
years,  and  shall  not  exceed  the 
standards  described  in  paragraph  (d)(1) 
of  this  section.  Vehicles  certified  in 
accordance  with  paragraph  (d)(2)(ii)  of 
this  section,  as  determined  by  the 
provisions  of  §  86.098-28(g).  shall  not 
be  counted  in  the  calculation  of  the 
percentage  of  compliance. 


Table  A99-08.  Implementation 
Schedule  for  Light-Duty  Vehi¬ 
cle  Refueling  Emission  Testing 


Model  year 

Sales 

percentage 

1999 . . . 

80 

2000  and  subsequent . 

100 

(ii)  Small  volume  manufacturers,  as 
defined  in  §  86.094-14(b)  (1)  and  (2),  are 

exempt  from  the  implementation 
schedule  of  Table  A99-08  of  this  section 
for  model  year  1999.  For  small  volume 
manufacturers,  the  standards  of 
paragraph  (d)  of  this  section,  and  the 
associated  test  procedures,  shall  not 
apply  until  model  year  2000,  when  100 
percent  compliance  with  the  standards 
of  this  section  is  required.  This 
exemption  does  not  apply  to  small 
volume  engine  families  as  defined  in 
§86.094-14(b)(5). 

(e)  through  (f)  (Reserved) 

(g)  through  (k)  (Reserved).  For 
guidance  see  §  86.096-8. 

Subpart  B — [Amended] 

1.  Section  86.101  of  subpart  B  is 
amended  by  adding  a  new  paragraph 
(a)(3)  to  read  as  follows: 

§66.101  General  applicability. 

(a) *  *  * 

(3)  Sections  86.150-98  through 
86.156-98  describe  the  refueling  test 
procedures  for  light-duty  vehicles  and 
light-duty  trucks  and  apply  for  1998  and 
later  model  years. 

***** 

2.  Section  86.105  of  subpart  B  is 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§  86.105  Introduction;  structure  of  subpart 
***** 

(b)  Three  topics  are  addressed  in  this 
subpart.  Sections  86.106-82  through 
86.115-78  set  forth  specifications  and 
equipment  requirements;  §§  86.116-82 
through  86.126-90  discuss  calibration 
methods  and  frequency;  test  procedures 
and  data  requirements  are  listed  (in 
approximate  order  of  performance)  in 
§§86.127-82  through  86.156-98. 

3.  A  new  §  86.107-98  is  added  to 
subpart  B  to  read  as  follows: 


§  86.107-98  Sampling  and  analytical 
system. 

Section  86.107-98  includes  text  that 
specifies  requirements  that  differ  from 

§  86.107-96.  Where  a  paragraph  in 
§  86.107-96  is  identical  and  applicable 
to  §  86.107-98,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  “(Reserved).  For 
guidance  see  §  86.107-96.”  Where  a 
corresponding  paragraph  of  §  86.107-96 
is  not  applicable,  this  is  indicated  by  the 
statement  “(Reserved).” 

(a)(1)  through  (a)(3)  (Reserved).  For 
guidance  see  §  86.107-96. 

(a) (4)  Refueling  emissions  test.  The 
requirements  detailed  in  §  86.107-90 
(a)(1)  shall  apply.  Alternatively,  an 
enclosure  meeting  the  specifications 
detailed  in  §86.107-96  (a)(1),  (2),  or  (3) 
may  be  used  if  approved  in  advance  by 
the  Administrator.  In  addition,  the 
enclosure  shall  have  one  or  more  access 
ports  leading  to  flexible,  automatic 
sealing  boots,  in  the  wall(s)  of  the 
enclosure.  The  function  of  the  access 
port(s)  and  boots  shall  be  to  allow 
fueling  of  the  test  vehicle  from  a  fuel 
nozzle  and  hose  located  outside  of  the 
enclosure,  with  only  the  spout  of  the 
nozzle  passing  through  the  automatic 
sealing  opening  of  the  boot  during  , 
fueling.  There  shall  be  no  loss  in  the  gas 
tightness  of  the  enclosure  at  the  opening 
of  the  boot  either  when  the  nozzle  is 
inserted  or  when  the  nozzle  is  not 
inserted. 

(b)  through  (d)  (Reserved).  For 
guidance  see  §  86.107-96. 

(e)  Temperature  recording  system.  (1) 
For  aJJ  emission  testing.  A  strip  chart 
potentiometric  recorder,  an  on-line 
computer  system,  or  other  suitable 
means  shall  be  used  to  record  enclosure 
ambient  temperature  during  all 
evaporative  emission  test  segments,  as 
well  as  vehicle  fuel  temk  temperature 
during  the  running  loss  test.  The 
recording  system  shall  record  each 
temperature  at  least  once  every  minute. 
The  recording  system  shall  be  capable  of 
resolving  time  to  ±15s  and  capable  of 
resolving  temperature  to  ±0.75  “F 
(±0.42  *C).  The  recorder  (data  processor) 
shall  have  a  time  accuracy  of  ±15s  and 
a  precision  of  ±15s.  Two  ambient 
temperature  sensors,  connected  to 
provide  one  average  output,  shall  be 
located  3  feet  above  the  floor  at  the 
approximate  mid-length  of  each  side 
wall  of  the  enclosure  and  within  3  to  12 
inches  of  each  side  wall.  Manufacturers 
shall  arrange  that  vehicles  furnished  for 
testing  at  Federal  certification  facilities 
be  equipped  with  iron-constantan  Type 
)  thermocouples  for  measurement  of  fuel 
tank  temperature.  Vehicles  shall  be 
equipped  with  2  temperature  sensors 
installed  to  provide  an  average  liquid 


fuel  temperature.  The  temperature 
sensors  shall  be  placed  to  measure  the 
temperature  at  the  mid-volume  of  the 
liquid  fuel  at  a  fill  level  of  40  percent 
of  nominal  tank  capacity.  In-tank 
temperature  sensors  are  not  required  for 
the  supplemental  two-diumal  test 
sequence  specified  in  §86.130-96  or  for 
the  refueling  test  specified  in  §  86.151- 
98. 

(2)  Refueling  emission  testing  only.  In 
addition  to  the  enclosure  ambient 
temperature  recording  system  described 
in  paragraph  (e)(1)  of  this  section,  strip 
chart  recorder(s)  or  automatic  data 
processor  shall  be  used  to  record  vehicle 
soak  area  ambient  temperature  and 
dispensed  fuel  temperature  at  the  nozzle 
during  the  test.  The  temperature 
recorder(s)  or  data  processor  shall 
record  each  temperature  at  least  once 
every  20  seconds  (the  soak  area  ambient 
temperature  recorder  may  be  a 
continuous  recording  system).  The 
recording  system  shall  be  capable  of 
resolving  time  to  ±15s  and  be  capable  of 
resolving  temperature  to  ±0.75  °F 
(0.42  ®C). 

(f)  through  (h)(3)  (Reserved).  For 
guidance  see  §  86.107-96. 

(h) (4)  Refueling  emission  test.  Blowers 
or  fans  must  have  a  capacity  of  0.8±0.2 
cfin  per  cubic  foot  of  the  nominal 
enclosure  volume.  Circulated  air  shall 
not  be  aimed  directly  at  the  vehicle. 

(5)  Spilled  fuel  mixing  blower; 
refueling  emission  test.  An  explosion- 
proof  blower  of  100-200  ftVmin  (2.8- 
5.7  mVmin)  capacity  is  required  to 
enhance  mixing  of  vapors  from  spilled 
fuel  through  the  enclosure  atmosphere 
during  tests.  The  discharge  from  this 
blower  shall  be  directed  toward  the 
region  of  the  enclosure  floor  where  fuel 
spillage  during  fueling  may  occur. 

(i)  (Reserved).  For  guidance  see' 
§86.107-96. 

(j)  Refueling  equipment.  The  refueling 
equipment  shall  consist  of  a  fuel 
delivery  system  with  temperature 
control  equipment,  fuel  flow  safety 
switch,  dispensing  pump,  hose,  nozzle 
and  a  meter  to  measure  the  dispensed 
fuel  volume.  The  dispensing  nozzle 
shall  be  a  commercial  model,  not 
equipped  with  vapor  recovery 
hardware.  A  fuel  recirculation  system 
may  be  utilized  to  avoid  trapping  of 
unheated  fuel  in  the  hose.  The  fuel 
delivery  system  must  be  capable  of 
delivering  fuel  at  67±1.5  “F  (19.4±0.8  “C) 
and  a  constant  flow  rate  between  4.2 
and  9.8  gal/min  (15.9  and  37.1  liter/ 
min)  with  a  tolerance  of  ±0.3  gal/min 
(±1.1  liter/min)  during  the  refiieling 
emissions  measurement  phase  of  the 
test.  The  accuracy  of  the  meter  for 
measuring  the  dispensed  fuel  volume 
shall  be  ±2  percent  at  the  test  flow  rate. 
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4.  Section  86.115-78  of  subpart  B  is 
amended  by  revising  paragraphs 
(b)(3)(ii)  and  (b)(5)  to  read  as  follows; 

§  86.1 15-78  ERA  urban  dynamometer 
driving  schedules. 

*  *  *  «  • 

(b)*  *  * 

(3)*  *  * 

(ii)  When  conducted  to  meet  the 
requirements  of  §  86.129-94  or 
§  86.153-98(d),  up  to  three  additional 
occurrences  of  speed  variations  greater 
than  the  tolerance  are  acceptable, 
provided  they  occur  for  less  than  15 
seconds  on  any  occasion,  and  are  clearly 
documented  as  to  the  time  and  speed  at 
that  point  of  the  driving  schedule. 
***** 

(5)  When  conducted  to  meet  the 
requirements  of  §86.129-94,  86.132-96, 
86.146-96,  or  86.153-98(d).  the  speed 
tolerance  shall  be  as  specified  above, 
except  that  the  upper  and  lower  limits 
shall  be  4  mph  (6.4  km/h). 
***** 

5.  Section  86.132-96  of  subpart  B  is 
amended  by  revising  paragraphs  (h) 
introductory  text.  ())  introductory  text. 
(j)(l)(i)  and  (j)(l)(viii)  to  read  as  follows: 

§  86. 1 32-86  Vehicle  preconditioning. 
***** 

(h)  During  the  soak  period  for  the 
three-diumal  test  sequence  described  in 
§  86.130-96,  evaporative  canisters,  if  the 
vehicle  is  so  equipped,  shall  be 
preconditioned  according  to  the 
following  procedure.  For  vehicles  with 
multiple  canisters,  each  canister  shall  be 
preconditioned  separately.  In  addition, 
for  model  year  1998  and  later  vehicles 
equipped  with  refueling  canisters,  these 
canisters  shall  be  preconditioned  for  the 
three-diumal  test  sequence  according  to 
the  procedure  in  §  86.132-96  {))(!).  If  a 
vehicle  is  designed  to  actively  control 
evaporative  or  refueling  emission 
without  a  canister,  the  manufacturer 
shall  devise  an  appropriate 


preconditioning  procedure  subject  to 
the  approval  of  the  Administrator. 

***** 

(j)  For  the  supplemental  two-diumal 
test  sequence  described  in  §  86.130-96, 
one  of  the  following  methods  shall  be 
used  to  precondition  evaporative 
canisters  during  the  soak  period 
specified  in  paragraph  (g)  of  this 
section.  For  vehicles  with  multiple 
canisters,  each  canister  shall  be 
preconditioned  separately.  In  addition, 
for  model  year  1998  and  later  vehicles 
equipped  with  refueling  canisters,  these 
canisters  shall  be  preconditioned  for  the 
supplemental  two-diumal  test  sequence 
according  to  the  procedure  in  paragraph 
(j)(l)  of  this  section.  Canister  emissions 
are  measured  to  determine 
breakthrough.  Breakthrough  is  here 
defined  as  ^e  point  at  which  the 
cumulative  quantity  of  hydrocarbons 
emitted  is  equal  to  2  grams. 

(D*  *  * 

(i)  Prepare  the  evaporative/refueling 
emission  canister  for  the  canister 
loading  operation.  The  canister  shall  not 
be  removed  horn  the  vehicle,  unless 
access  to  the  canister  in  its  normal 
location  is  so  restricted  that  purging  and 
loading  can  only  reasonably  be 
accomplished  by  removing  the  canister 
from  the  vehicle.  Special  care  shall  be 
taken  during  this  step  to  avoid  damage 
to  the  components  and  the  integrity  of 
the  fuel  system. 

***** 

(viii)  Reconnect  the  eva|>orative/ 
rehielmg  emission  canister  and  restore 
the  vehicle  to  its  normal  operating 
condition. 

***** 

6.  A  new  §86.150-98  is  added  to 
subpart  B  to  read  as  follows; 

§  86.150-88  Overview;  refueling  test 

(a)  The  refueling  emissions  test 
procedure  described  in  this  and 
subsequent  sections  is  used  to 
determine  the  conformity  of  vehicles 
with  the  refueling  emissicms  standards 
set  forth  in  subpart  A  of  this  part  for 


light-duty  vehicles  and  light-duty 
trucks.  The  refueling  emissions  test 
procedure  may  be  performed  as  an 
individual  test  or  in  combination  with 
the  evaporative  and  exhaust  emissions 
test  sequences  of  §  86.130-96. 

(b)  The  refueling  emissions  test  is 
designed  to  measure  hydrocarbon 
emissions  resulting  from  the  generation 
or  displacement  of  fuel  tank  vapor 
during  vehicle  refueling.  The  refueling 
emissions  shall  be  measured  by  the 
enclosure  technique. 

(c)  All  emission  control  systems 
installed  on  or  incorporated  in  a  new 
motor  vehicle  shall  be  functioning 
during  all  procedures  in  this  subpart 
except: 

(1)  In  cases  of  component  malfunction 
or  failure;  and 

(2)  during  certain  specified  fuel  drain 
and  fill  operations,  at  which  times  the 
refueling  emission  control  canister  is 
disconnected.  Maintenance  to  correct 
component  malfunction  or  failure  shall 
be  authorized  in  accordance  with 

§  86.098-25. 

7.  A  new  section  86.151-98  is  added 
to  subpart  B  to  read  as  follows: 

§86.151-88  General  requirements; 
refueling  tesL 

(a)  The  refueling  emissions  procedure, 
shown  in  Figure  B98-12.  starts  with  the 
stabilizing  of  the  vehicle  and  the 
loading  of  the  refueling  emissions 
canister(s)  to  breakthrough,  and 
continues  with  the  vehicle  drive  for 
purging  of  the  canister,  followed  by  the 
refueling  emissions  measurement.  The 
test  is  conducted  following  §§86.152- 
98  through  86.154-98  in  order. 

(b)  Ambient  temperature  levels 
encountered  by  the  test  vehicle 
throughout  the  test  sequence  shall  not 
be  less  than  68  °F  (20  ®C)  nor  more  than 
86  °F  (30  “C). 

(c)  The  vehicle  shall  he  approximately 
level  during  all  phases  of  the  test 
sequence  to  prevent  abnormal  fuel 
distribution. 
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8.  A  new  §  86.152-98  is  added  to 
subpart  B  to  read  as  follows; 

§  86.152-98  Vehicle  preparation;  refueling 
test 

(a)  Provide  additional  fittings  and 
adapters,  as  required,  to  accommodate  a 
fuel  drain  at  the  lowest  point  possible 
in  the  tank(s)  as  installed  on  the  vehicle. 
The  canister  shall  not  be  removed  from 
the  vehicle,  unless  access  to  the  canister 
in  its  normal  location  is  so  restricted 
that  purging  and  loading  can  only 
reasonably  be  accomplished  by 
removing  the  canister  from  the  vehicle. 
Special  care  shall  be  taken  during  this 
step  to  avoid  damage  to  the  components 
and  the  integrity  of  the  fuel  system. 

(b)  Provide  valving  or  other  means  to 
allow  the  venting  of  the  refueling  vapor 
line  to  the  atmosphere  rather  than  to  the 
refueling  emissions  canister(s)  v/hen 
required  by  this  test  procedure. 

(c)  For  preconditioning  that  involves 
loading  the  vapor  collection  canister{s) 
with  butane,  provide  valving  or  other 
means  as  necessary  to  allow  loading  of 
the  canister(s). 

9.  A  new  §  86.153-98  is  added  to 
subpart  B  to  read  as  follows: 

§  86.153-98  Vehicle  and  canister 
preconditioning;  refueling  test 

(a)  Vehicle  and  canister 
preconditioning.  Vehicles  and  vapor 
storage  canisters  shall  be 
preconditioned  in  accordance  with  the 
preconditioning  procedures  for  the 
supplemental  two-diumal  evaporative 
emissions  test  specified  in  §  86.132-96 

(a)  through  (j).  For  vehicles  equipped 
with  non-integrated  refueling  emission 
control  systems,  the  canister  must  be 
loaded  using  the  method  involving 
butane  loading  to  breakthrough  (see 

§  86.132-96  (j)(l)).  If  the  refueling  test 
procedure  is  started  within  24  hours  of 
the  completion  of  an  evaporative 
emission  test  on  the  same  vehicle  at  the 
same  ambient  conditions,  the  fuel  tank 
drain  and  fill  and  minimum  soak  period 
requirement  described  in  §  86.132-96 

(b)  and  (c)  may  be  omitted  from  the 
refueling  test  procedure. 

(b)  Seal  test.  The  Administrator  may 
choose  to  omit  certain  canister  load  and 
purge  steps,  and  replace  them  with  a 
bench  purge  of  the  refueling  canister(s), 
in  order  to  verify  the  adequacy  of 
refueling  emission  control  system  seals. 
Failure  of  this  seal  test  shall  constitute 
a  failure  of  the  refueling  emission 
control  test.  For  integrated  systems,  this 
bench  purge  may  be  performed  after  the 
exhaust  testing  in  order  to  obtain 
exhaust  emission  test  results.  Non- 
integrated  system  seal  testing  shall  be 
performed  using  paragiaph  (b)(1)  of  this 
section. 


(1)  Without  the  exhaust  emission  test. 
The  Administrator  may  conduct  the 
canister  preconditioning  by  purging  the 
canister(s)  with  at  least  1200  canister 
bed  volumes  of  ambient  air  (with 
humidity  controlled  to  50±25  grains  of 
water  vapor  per  pound  of  dry  air) 
maintained  at  a  nominal  flow  rate  of  0.8 
cfm  directly  following  the 
preconditioning  drive  described  in 

§  86.132-96  (c)  through  (e).  In  this  case, 
the  canister  loading  procedures  and  the 
vehicle  driving  procedures  described  in 
§  86.132-96  (f)  through  (j)  and  in 
paragraphs  (c)  through  (d)  of  this  section 
shall  be  omitted,  and  the  10  minute  and 
60  minute  time  requirements  of 
paragraph  (e)  of  this  section  shall  apply 
to  time  after  completion  of  the  bench 
purge.  In  the  case  of  multiple  refueling 
canisters,  each  canister  shall  be  purged 
separately. 

(2)  With  the  exhaust  emission  test. 

The  Administrator  may  conduct  the 
canister  preconditioning  by  purging  the 
canister(s)  directly  after  the  exhaust  test 
(see  paragraph  (c)(1)  of  this  section). 

The  canister  shall  be  purged  with  at 
least  1200  canister  bed  volumes  of 
ambient  air  (with  humidity  controlled  to 
50±25  grains  of  water  vapor  per  pound 
of  dry  air)  maintained  at  a  nominal  flow 
rate  of  0.8  cfin.  In  this  case,  the  vehicle 
driving  procedures  described  in 
paragraphs  (c)(2)  through  (d)  of  this 
section  shall  be  omitted,  and  the  10 
minute  and  60  minute  time 
requirements  of  paragraph  (e)  of  this 
section  shall  apply  to  time  after 
completion  of  the  bench  purge.  In  the 
case  of  multiple  refueling  canisters, 
each  canister  shall  be  purged  separately. 

(c)  Canister  purging;  integrated 
systems  (1)  Vehicles  to  be  tested  for 
exhaust  emissions  only  shall  be 
processed  according  to  §§  86.135-94 
through  86.137-96.  Vehicles  to  be  tested 
for  refueling  emissions  shall  be 
processed  in  accordance  with  the 
procedures  in  §§  86.135-94  through 
86.137-96,  followed  by  the  procedures 
outlined  in  paragraph  (c)(2)  of  this 
section. 

(2)  To  provide  additional  opportunity 
for  canister  purge,  conduct  additional 
driving  on  a  dynamometer,  within  one 
hour  of  completion  of  the  hot  start 
exhaust  test,  by  operating  the  test 
vehicle  through  one  UDDS,  a  2  minute 
idle,  two  NYCCs,  another  2  minute  idle, 
another  UDDS,  then  another  2  minute 
idle  (see  §  86.115-78  and  Appendix  I  of 
this  part).  Fifteen  seconds  after  the 
engine  starts,  place  the  transmission  in 
gear.  Twenty  seconds  after  the  engine 
starts,  begin  the  initial  vehicle 
acceleration  of  the  driving  schedule. 
The  transmission  shall  be  operated 
according  to  the  specifications  of 


§  86.128-79  during  the  driving  cycles.  A 
cooling  fan(s)  shall  be  positioned  as 
described  in  §  86.135-94(b). 

(d)  Canister  purging;  non-integrated 
systems.  Within  one  hour  of  completion 
of  canister  loading  to  breakthrough,  the 
fuel  tank(s)  shall  be  further  filled  to  95 
percent  of  nominal  tank'capacity 
determined  to  the  nearest  one-tenth  of  a 
U.S.  gallon  (0.38  liter)  with  the  fuel 
specified  in  §  86.113-94.  During  this 
fueling  operation,  the  refueling 
emissions  canister(s)  shall  be 
disconnected.  Following  completion  of 
refueling,  the  refueling  emissions 
canister(s)  shall  be  reconnected.  Special 
care  shall  be  taken  during  this  step  to 
avoid  damage  to  the  components  and 
the  integrity  of  the  fuel  system.  Vehicle 
driving  to  purge  the  refueling  canister(s) 
shall  be  performed  using  either  the 
chassis  dynamometer  procedure  or  the 
test  track  procedure,  as  described  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section.  The  Administrator  may  choose 
to  shorten  the  vehicle  driving  for  a 
partial  refueling  test  as  described  in 
paragraph  (d)(3)  of  this  section.  For 
vehicles  equipped  with  dual  fuel  tanks, 
the  required  volume  of  fuel  shall  be 
driven  out  of  one  tank,  the  second  tank 
shall  be  selected  as  the  fuel  source,  and 
the  required  volume  of  fuel  shall  be 
driven  out  of  the  second  tank. 

(1)  Chassis  dynamometer  procedure. 

(i)  Vehicle  driving  on  a  chassis 
dynamometer  shall  consist  of  repeated 
drives  with  the  UDDS  until  85  percent 
of  fuel  tank  capacity  has  been 
consumed.  Driving  in  testing  performed 
by  manufactmers  may  be  terminated 
before  85  percent  of  the  fuel  tank 
capacity  has  been  consumed,  provided 
that  driving  is  not  terminated  partway 
through  a  UDDS  cycle.  Driving  in 
testing  performed  by  the  Administrator 
may  be  terminated  after  the  same 
number  of  UDDS  cycles  as  driven  in  the 
manufacturer’s  certification  testing. 

(ii)  Except  with  the  advance  approval 
of  the  Administrator,  the  number  of 
UDDSs  required  to  consume  85  percent 
of  tank  fuel  capacity  (total  capacity  of 
both  tanks  when  the  vehicle  is  equipped 
with  dual  fuel  tanks)  shall  be 
determined  from  the  fuel  economy  on 
the  UDDS  applicable  to  the  test  vehicle 
and  from  the  number  of  gallons  to  the 
nearest  0.1  gallon  (0.38  liter)  that 
constitutes  85  percent  of  tank  volume.  If 
this  "fuel  consumed  point”  occurs 
partway  through  a  UDDS  cycle,  the 
cycle  shall  be  completed  in  its  entirety. 

(iii)  For  vehicles  equipped  with  dual 
fuel  tanks,  fuel  switching  from  the  first 
tank  to  the  second  tank  shall  occur  at 
the  10  percent  volume  of  the  first  tank 
regardless  of  the  point  in  the  UDDS 
cycle  at  which  this  occurs. 
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(iv)  If  necessary  to  accommodate  work 
schedules,  the  engine  may  be  turned  off 
and  the  vehicle  parked  on  the 
dynamometer.  Tlie  vehicle  may  be 
parked  off  of  the  dynamometer  to 
facilitate  maintenance  or  repairs  if 
required. 

(v)  During  the  driving  on  the 
dynamometer,  a  cooling  fan(s)  shall  be 
positioned  as  described  in  §  86.135— 
94(b). 

(2)  Test  track  procedure,  (i)  Vehicle 
driving  on  a  test  track  shall  consist  of 
repeated  drives  with  the  UDDS  until  85 
percent  of  fuel  tank  capacity  has  been 
consumed.  Driving  performed  by 
manufacturers  may  be  terminated  before 
85  percent  of  the  ^el  tank  capacity  has 
been  consumed,  provided  that  driving  is 
not  terminated  p^way  through  a  UDDS 
cycle.  Driving  performed  by  the 
Administrator  may  be  terminated  after 
the  same  number  of  UDDS  cycles  as 
driven  in  the  manufacturer’s 
certification  testing. 

(ii)  If  the  distance  from  the  emission 
laboratory  to  the  test  track  is  less  than 
5  miles  (6.05  km)  the  vehicle  may  be 
driven  to  the  test  track  at  a  speed  not  to 
exceed  25  mph.  If  the  distance  is  greater 
than  5  miles  (8.05  km)  the  vehicle  shall 
be  moved  to  the  test  track  with  the 
engine  off. 

fiii)  Except  with  the  advance  approval 
of  the  Administratix,  the  number  of 
UDDSs  required  to  consume  85  piercent 
of  tank  fuel  capacity  (total  capacity  of 
both  tanks  when  the  vehicle  is  equipped 
with  dual  fuel  tanks)  shall  be 
determined  from  the  fuel  economy  on 
the  UDDS  applicable  to  the  test  vehicle 
and  from  the  number  of  gallons  to  the 
nearest  0.1  gallon  (0.38  liter)  that 
constitutes  85  percent  of  tank  volume.  If 
this  “fuel  consumed  point”  occurs 
partway  through  a  UDDS  cycle,  the 
cycle  shall  be  completed  in  its  entirety. 

(iv)  The  vehicle  shall  be  driven  at  a 
speed  not  to  exceed  25  mph  from  the 
test  track  to  the  laboratory  provided  the 
distance  from  the  test  track  to  the 
laboratory  does  not  exceed  5  miles  (8.05 
km).  If  the  distance  from  the  test  track 
to  the  emission  laboratory  is  greater 
than  5  miles  (8.05  km)  the  vehicle  shall 
be  moved  from  the  test  track  with  the 
engine  off. 

(v)  F’or  vehicles  equipped  with  dual 
fuel  tanks,  fuel  switching  from  the  first 
tank  to  the  second  tank  shall  occur  at 
the  10  percent  volume  of  the  first  tank 
regardless  of  the  point  in  the  UDDS 
cycle  at  which  this  occurs. 

(vi)  If  necessary  to  accommodate  work 
schedules,  the  engine  may  be  turned  off 
and  the  vehicle  parked  on  the  test  track. 
The  vehicle  may  be  parked  off  of  the  test 
track  to  facilitate  maintenance  or  repairs 
if  required.  If  the  vehicle  is  moved  from 


the  test  treick,  it  shall  be  returned  to  the 
track  with  the  engine  off  when  mileage 
accumulation  is  to  be  resumed. 

(3)  Drive  schedule  for  partial  refueling 
test.  The  Administrator  may  conduct  a 
partial  refueling  test  involving  a 
shortening  of  the  drive  procedures 
described  in  paragraphs  (d)  (1)  and  (2) 
of  this  section  and  a  modified  soak  and 
refueling  procedure  as  described  in 
paragraph  (e)  of  this  section  and 
§  86.154-98(el(7)(i).  The  drive  shall  be 
performed  as  described  in  paragraph  (d) 
(1)  or  (2)  of  this  section  except  that  the 
drive  shall  be  terminated  when  at  least 
10  percent  but  no  more  than  85  percent 
of  the  fuel  tank  nominal  capacity  has 
been  consumed  and  not  partway 
through  a  UDDS  cycle.  The  amount  of 
fuel  consumed  in  the  drive  shall  be 
determined  by  multiplying  the  number 
of  UDDSs  driven  by  the  mileage 
accumulated  per  UDDS  and  dividing  by 
the  fuel  economy  for  the  UDDS 
applicable  to  the  test  vehicle. 

(e)  Vehicle  cool  down — (1)  Partial 
refueling  test.  If  the  Administrator  is 
conducting  the  non-integrated  system 
partial  refueling  test,  after  the  driving 
procedure  specified  in  paragraph  (d)(3) 
of  this  section,  the  vehicle  shall  be 
parked  (without  starting  the  engine)  and 
soaked  at  80±3  “F  (27±1.7  “C)  for  a 
minimum  of  1  hour  and  a  maximum  of 
6  hours. 

(2)  For  all  other  refueling  emission 
tests.  Within  10  minutes  of  completion 
of  refueling  emissions  canister 
stabilization  (see  paragraph  (c)  or  (d)  of 
this  section),  the  refueling  emissions 
canister(s)  shall  be  disconnected. 

Within  60  minutes  of  completion  of 
refueling  emissions  canister 
stabilization  (see  paragraph  (c)  or  (d)  of 
this  section),  the  vehicle  fuel  temk(s} 
shall  be  drained,  the  fuel  tank(s)  fueled 
to  10  percent  of  nominal  tank  capacity 
determined  to  the  nearest  one-tenth  of  a 
U.S.  gallon  (0.38  litw)  with  the  specified 
fuel,  and  the  vehicle  parked  (without 
starting  the  engine)  and  soaked  at  80±3 
°F  (27±1.7  ®C)  for  a  minimum  of  6  hours 
and  a  maximum  of  24  hours. 

10.  A  new  §  86.154-98  is  added  to 
subpart  B  to  read  as  follows: 

§  86.1 54-98  KAeasurement  procedure; 
refueling  test 

(a)  The  refueling  test  measurement 
procedure  describe  in  this  section 
immediately  follows  the  vehicle  and 
canister  preconditioning  described  in 
§86.153-08. 

(b)  The  refueling  emission  enclosvure 
shall  be  purged  for  several  minutes 
immediately  prior  to  the  test.  Warning: 
If  at  any  time  the  concentration  of 
hydrocarbons,  of  methanol,  or  of 
methanol  and  hydrocarbcms  exceeds 


15,000  ppm  C,  the  enclosure  should  be 
immediately  purged.  This  conc^tration 
provides  a  4:1  safety  factor  against  the 
lean  flammability  Emit. 

(c) (1)  The  FID  (or  HFID)  hydrocarbon 
analyzer,  and  additional  analyzer,  if 
needed,  shall  be  zeroed  and  spanned 
immediately  prior  to  the  test. 

(2)  For  methanol-fueled  vehicles  only, 
impingers  charged  with  known  volumes 
of  pure  deionized  water  shall  be  placed 
in  the  methanol  sampling  system. 

(d)  If  not  already  on,  the  enclosure 
mixing  fan  and  the  spilled  fuel  mixing 
blower  shall  be  turned  on  at  this  time. 

(e)  The  refueling  emission 
measurement  portion  of  the  refueling 
test  shall  be  performed  as  follows: 

(1)  The  line  frx)m  the  fuel  tank(s)  to 
the  refueling  emissions  canister(s)  shall 
be  connected. 

(2)  The  test  vehicle,  with  the  engine 
shut  off,  shall  be  moved  into  the 
enclosure.  The  test  vehicle  windows 
and  luggage  compartment  shall  be 
opened  if  not  already  open. 

(3)  An  electrical  ground  shall  be 
attached  to  the  vehicle.  The  enclosure 
door  shall  be  closed  and  sealed.  The  FID 
(or  HFID)  trace  shall  be  allowed  to 
stabiUze. 

(4)  The  dispensed  fuel  temperature 
recording  system  shall  be  started. 

(5) (i)  Within  10  minutes  of  closing 
and  sealing  the  doors,  analyze  enclosure 
atmosphere  for  hydrocarbons  and 
record.  This  is  the  initial  (time=^ 
minutes)  hydrocarbon  concentration, 
Chc».  required  in  §86.143-06. 

(ii)  For  methanol-fueled  vehicles  only, 
measure  the  initial  concentration  of 
methanol  as  described  in  §86.133- 
96(i)(6). 

(6)  Within  one  minute  of  obtaining 
the  initial  FID  (or  HFID)  reading,  and 
methanol  reading  if  applicable,  the  fuel 
nozzle  shall  be  inserted  into  the  filler 
neck  of  the  test  vehicle,  to  its  maximum 
penetration,  and  the  refueling  operation 
shall  be  started.  The  plane  of  the 
nozzle’s  handle  shall  be  approximately 
perpendicular  to  the  floor  of  the 
laboratory.  The  fuel  shall  be  dispensed 
at  a  temperature  of  67±1.5  ®F  (19.4±0.8 
®C)  and  at  a  disp>ensing  rate  of  9.810.3 
gal/min  (37.111.1  liter/min).  In  testing 
conducted  by  the  Administrator,  a  lower 
dispensing  rate  (no  lower  than  4.0  gal/ 
min  (15.1  liter/min))  may  be  used. 

(7) (i)  Partial  refueling  test.  If  the 
Administrator  conducts  the  non- 
integrated  system  partial  refueling  test, 
the  fiiel  flow  shall  continue  until  the 
amoimt  of  fuel  pumped  is  equal  to  the 
fuel  consumed  during  the  driving,  as 
determined  in  accordance  with 

§  86.153-98(d)(3).  The  final  volume  of 
fuel  dispensed  must  be  within  one-tenth 
of  a  U.S.  gallon  (0.38  lit^)  of  the 


16300  Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Rules  and  Regulations 


targeted  amount.  If  automatic  nozzle 
shut-off  occurs  prior  to  this  point,  the 
nozzle  shall  be  reactivated  within  15 
seconds  and  fuel  dispensing  continued 
as  needed.  A  minimum  of  3  seconds 
shall  elapse  between  any  automatic 
shutoff  and  subsequent  resumption  of 
dispensing. 

(li)  For  all  other  refueling  tests.  The 
fuel  flow  shall  continue  until  the 
refueling  nozzle  automatic  shut-off  is 
activated.  The  amount  of  fuel  dispensed 
must  be  at  least  85  percent  of  nominal 
fuel  tank  volume,  determined  to  the 
necirest  one-tenth  of  a  U.S.  gallon  (0.38 
liter).  If  automatic  nozzle  shut-off  occurs 
prior  to  this  point,  the  nozzle  shall  be 
reactivated  within  15  seconds  and  fuel 
dispensing  continued  as  needed.  A 
minimum  of  3  seconds  shall  elapse 
between  any  automatic  shutoff  and 
subsequent  resumption  of  dispensing. 
Dispensing  may  not  be  manually 
terminated,  unless  the  test  vehicle  has 
already  clearly  failed  the  test. 

(8) {iJ  The  final  reading  of  the 
evaporative  enclosure  FID  analyzer  shall 
be  taken  60±5  seconds  following  the 
final  shut-off  of  fuel  flow.  This  is  the 
final  hydrocarbon  concentration,  Cncr. 
required  in  §86.143-96.  The  elapsed 
time,  in  minutes,  between  the  initial 
and  final  FID  (or  HFID)  readings  shall  be 
recorded. 

(ii)  For  methanol-fueled  vehicles  only. 
Measure  the  final  concentration  of 
methangl  as  described  in  §  86.133- 
96(m)(2). 

(9)  For  vehicles  equipped  with  more 
than  one  fuel  tank,  the  procedures 
described  in  this  section  shall  be 
performed  for  each  fuel  tank. 

11.  A  new  §  86.155-98  is  added  to 
subpart  B  to  read  as  follows: 

§86.155-93  Records  required;  refueling 
test 

The  following  information  shall  be 
recorded  with  respect  to  each  test: 

(a)  Test  number. 

(b)  System  or  device  tested  (brief 
description). 

(c)  Date  and  time  of  day. 

(d)  Instrument  operated. 

(e)  Operator. 

(f)  V^icle:  ID  number,  manufacturer, 
model  year,  engine  family,  evaporative/ 
refueling  emission  family,  refueling 
emission  control  system,  refueling 
emissions  canister  continuous  drive 
purge  miles  and  number  of  UDDSs 
driven  for  non-integrated  systems,  fuel 
system  (including  fuel  tank(s)  capacity 
and  location),  basic  engine  description 
(including  displacement,  number  of 
cylinders,  turbocharger  (if  used),  and 
catalyst  usage),  engine  code,  and 
odometer  reading. 

(g)  All  pertinent  instrument 
information  including  nozzle  and  fuel 


delivery  system  description.  As  an 
alternative,  a  reference  to  a  vehicle  test 
cell  number  may  be  used,  with  advance 
approval  of  the  Administrator,  provided 
test  cell  calibration  records  show  the 
pertinent  instrument  information. 

(h)  Recorder  charts:  Identify  zero, 
span,  and  enclosure  gas  sample  traces. 

(i)  Enclosure  barometric  pressure  and 
ambient  temperature:  a  central 
laboratory  barometer  may  be  used, 
provided  that  individual  test  cell 
barometric  pressures  are  shown  to  be 
within  ±0.1  percent  of  the  barometric 
pressure  at  the  central  barometer 
location. 

(j)  Temperatures:  Soak  area; 
dispensed  fuel,  initial  and  final. 

(k)  Fuel  dispensing  rate(s). 

(l)  Dispensed  fuel  volume. 

(m)  For  methanol-fueled  vehicles: 

(1)  Volume  of  sample  passed  through 
the  methanol  sampling  system  and  the 
volume  of  deionized  water  in  each 
impinger. 

(2)  The  methanol  concentration  in  the 
reference  sample  and  the  peak  area  from 
the  GC  analysis  of  the  reference  sample. 

(3)  The  peak  area  of  the  GC  analyses 
of  the  test  samples  (methanol). 

(n)  All  additional  information 
necessary  for  the  calculations  specified 
in  §86.156-98. 

12.  A  new  §  86.156-98  is  added  to 
subpart  B  to  read  as  follows: 

§86.156-88  Calculations;  refueling  test 

(a)  The  calculation  of  the  net 
hydrocarbon  mass  change  and  methanol 
mass  change  (if  applicable)  in  the 
enclosure  is  used  to  determine  refueling 
mass  emissions.  The  mass  is  calculated 
from  initial  and  final  hydrocarbon  and 
methanol  (if  applicable)  concentrations 
in  ppm  carbon,  initial  and  final 
enclosure  ambient  temperatures,  initial 
and  final  barometric  pressures,  and  net 
enclosure  volume  using  the  equations  of 
§  86.143-96.  For  vehicles  with  multiple 
tanks,  the  results  for  each  tank  shall  be 
calculated  and  then  summed  to 
determine  overall  refueling  emissions. 

(b)  The  final  results  for  comparison 
with  the  refueling  control  emission 
standard  shall  be  computed  by  dividing 
the  total  refueling  mass  emissions  by  the 
total  gallons  of  fuel  dispensed  in  the 
refueling  test  (see  §  86.154-98(e)(7)(ii)). 

(c)  The  results  of  all  emission  tests 
shall  be  rounded,  in  accordance  with 
ASTM  E  29-67  (reapproved  1980)  (as 
referenced  in  §  86.094- 
28(a)(4)(i)(B)(2)(ij))  to  the  number  of 
decimal  places  contained  in  the 
applicable  emission  standard  e.xpressed 
to  one  additional  significant  figure. 


Subpart  G — [Amended] 

1.  A  new  §  86.602-98  is  added  to 
subpart  G  to  read  as  follows: 

§  86.602-98  Definitions. 

Section  86.602-98  includes  text  that 
specifies  requirements  that  differ  from 
§  86.602-84.  Where  a  paragraph  in 
§  86.602-84  is  identical  and  applicable 
to  §  86.602-98,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "[Reserved].  For 
guidance  see  §  86.602-84.”  Where  a 
corresponding  paragraph  of  §  86.602-84 
is  not  applicable,  this  is  indicated  by  the 
statement  “(Reserved).”. 

(a)  through  (b)(2)  [Reserved].  For 
guidance  see  §  86.602-84. 

(b) (3)(i)  Configuration,  when  used  for 
LDV  exhaust  emissions  testing,  means  a 
subclassification  of  an  engine-system 
combination  on  the  basis  of  engine 
code,  inertia  weight  class,  transmission 
type  and  gear  ratios,  axle  ratio,  and 
other  parameters  which  may  be 
designated  by  the  Administrator. 

(ii)  Configuration,  when  used  for  LDV 
refueling  emissions  testing,  means  a 
subclassification  of  an  evaporative/ 
refueling  emission  family  on  the  basis  of 
evaporative  and  refueling  control 
system  and  other  parameters  which  may 
be  designated  by  the  Administrator. 

(4)  Test  sample  means  the  collection 
of  vehicles  of  the  same  configuration 
which  have  been  drawn  from  the 
population  of  vehicles  of  that 
configuration  and  which  will  receive 
emission  testing. 

(b)(5)  through  (b)(8)  [Reserved],  For 
guidance  see  §  86.602-84. 

2.  A  new  §  86.603-98  is  added  to 
subpart  G  to  read  as  follows: 

§  86.603-98  Test  orders. 

Section  86.603—98  includes  text  that 
specifies  requirements  that  differ  from 
§  86.603-88.  Where  a  paragraph  in 
§  86.603-88  is  identical  and  applicable 
to  §  86.603-98,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "[Reserved].  For 
guidance  see  §  86.603-88.”  \Vhere  a 
corresponding  paragraph  of  §  86.603-83 
is  not  applicable,  this  is  indicated  by  the 
statement  "[Reserved].”. 

(a)  through  (c)  [Reserved].  For 
guidance  see  §  86.603-88. 

(d)  A  manufacturer  may  indicate 
preferred  assembly  plants  for  the 
various  engine  families  and  evaporative/ 
refueling  families  produced  by  the 
manufacturer  for  selection  of  vehicles  in 
response  to  a  test  order.  This  shall  be 
accomplished  by  submitting  a  list  of 
engine  families  with  the  associated 
evaporative/refueling  families,  and  the 
corresponding  assembly  plants  from 
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which  the  manufacturer  desires  to  have 
vehicles  selected,  to  the  Administrator. 

In  order  that  a  manufacturer’s  preferred 
location  for  issuan.ce  of  a  test  order  for 
a  configuration  of  a  particular  engine 
family  and/or  evaporative/refueling 
family  be  considered,  the  list  must  be 
submitted  prior  to  issuance  of  the  test 
order.  Notwithstanding  the  fact  that  a 
manufacturer  has  submitted  the  above 
list,  the  Administrator  may,  upon 
making  the  determination  that  evidence 
exists  indicating  noncompliance  at 
other  than  the  manufacturer’s  preferred 
plant,  order  selection  at  such  other  plant 
where  vehicles  of  the  configuration 
specified  in  the  test  order  are 
assembled. 

(e)  (Reserved).  For  guidance  see 
§86.603-88. 

3.  A  new  §  86.605-98  is  added  to 
subpart  G  read  as  follows: 

§  86.608-96  Maintenance  of  records; 
submittal  of  Information. 

Section  86.605-98  includes  text  that 
specifies  requirements  that  differ  from 
§86.605-88.  Where  a  paragraph  in 
§  86.605-88  is  identical  and  applicable 
to  §  86.605-98,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  “(Reserved).  For 
guidance  see  §  86.605-88.’’  Where  a 
corresponding  paragraph  of  §  86.605-88 
is  not  applicable,  this  is  indicated  by  the 
statement  “(Reserved).’’. 

(a)  through  (a)(l){i)(D)  (Reserved).  For 
guidance  see  §  86.605-88. 

(E)  Refueling  Enclosure  (Refueling 
SHED). 

(1)  Total  internal  volume. 

(2)  Capacity  of  mixing  blower. 

( J)  Location  of  refueling  access  ports. 

(4)  Enclosure  barometric  pressure  and 
ambient  temperature. 

(5)  Soak  area  temperature  records. 

(F)  Fuel  Dispenser  for  Refueling. 

(1)  Fuel  dispensing  rate. 

(2)  Manufacturer  and  model  of  fuel 
nozzle. 

(3)  Dispensed  fuel  temperature. 

(4)  Dispensed  fuel  volume. 

(a)(l)(ii)  through  (e)  (Reserved).  For 

guidance  see  §  86.605-88. 

4.  A  new  §  86.608-98  is  added  to 
subpart  G  to  read  as  follows: 

§86.608-98  Teat  procedures. 

(a)  The  prescribed  test  procedures  are 
the  Federal  Test  Procedure,  including 
the  refueling  test  procedure  or  the  fuel 
spitback  test,  whichever  is  applicable, 
as  described  in  subpart  B  of  this  part, 
the  cold  temperature  CO  test  procedure 
as  described  in  subpart  C  of  this  part, 
and  the  Certification  Short  Test  as 
described  in  subpart  O  of  this  part.  For 
purposes  of  Selective  Enforcement 
Audit  Testing,  the  manufacturer  shall 


not  be  required  to  perform  any  of  the 
test  procedures  in  subpart  B  of  this  part 
relating  to  evaporative  emission  testing, 
other  than  refueling  emissions  testing, 
except  as  specified  in  paragraph  (a)(2)  of 
this  section. 

(1)  The  Administrator  may  omit  any 
of  the  testing  procedures  described  in 
paragraph  (a)  of  this  section  and  may 
select  and  prescribe  the  sequence  of  any 
CSTs.  Further,  the  Administrator  may, 
on  the  basis  of  a  written  application  by 
a  manufacturer,  approve  optional  test 
procedures  other  than  those  in  subparts 
B,  C.  and  O  of  this  part  for  any  motor 
vehicle  which  is  not  susceptible  to 
satisfactory  testing  using  tlie  procedures 
in  subparts  B,  C,  and  O  of  this  part. 

(2)  The  following  exceptions  to  the 
test  procedures  in  subpart  B  of  this  part 
are  applicable  to  Selective  Enforcement 
Audit  testing: 

(i)  For  mileage  accumulation,  the 
manufacturer  may  use  test  fuel  meeting 
the  specifications  for  mileage  and 
service  accumulation  fuels  of  §  86.113- 
94.  Otherwise,  the  manufacturer  may 
use  fuels  other  than  those  specified  in 
this  section  only  with  the  advance 
approval  of  the  Administrator. 

(ii)  The  manufacturer  may  measure 
the  temperature  of  the  test  fuel  at  other 
than  the  approximate  mid-volume  of  the 
fuel  tank,  as  specified  in  §  86.131-96(a) 
with  only  a  single  temperature  sensor, 
and  may  drain  the  test  fuel  from  other 
than  the  lowest  point  of  the  tank,  as 
specified  in  §86.131-96(b)  and 

§  86.152-98{a),  provided  an  equivalent 
method  is  used.  Equivalency 
documentation  shall  be  maintained  by 
the  manufacturer  and  shall  be  made 
available  upon  request. 

(iii)  The  manufacturer  may  perform 
additional  preconditioning  on  SEA  test 
vehicles  other  than  the  preconditioning 
specified  in  §  86.132-98  only  if  the 
additional  preconditioning  had  been 
performed  on  certification  test  vehicles 
of  the  same  configuration. 

(iv)  If  the  Administrator  elects  to  use 
the  evaporative/refueling  canister 
preconditioning  procedure  described  in 
§  86.132-96(k),  the  manufacturer  shall 
perform  the  heat  build  procedure  1 1  to 
34  hours  following  vehicle 
preconditioning  rather  than  according  to 
the  time  period  specified  in  §  86.133- 
90(a).  All  references  to  an  evaporative 
emission  enclosure  and  analyzing  for 
HC  during  the  heat  build  can  be 
ignored. 

(v)  The  manufacturer  may  substitute 
slave  tires  for  the  drive  wheel  tires  on 
the  vehicle  as  specified  in  paragraph 

§  86.135-90(e):  Provided,  that  the  slave 
tires  are  the  same  size. 

(vi)  If  the  Administrator  elects  to  use 
the  evaporative/refueling  canister 


preconditioning  procedure  described  in 
§  86.132-96{k).  the  cold  start  exhaust 
emission  test  described  in  §  86.137-96 
shall  follow  the  heat  build  procedure 
described  in  §  86.133-90  by  not  more 
than  one  hour. 

(vii)  In  performing  exhaust  sample 
analysis  under  §  86.140-94. 

(A)  When  testing  diesel  vehicles,  or 
methanol-fueled  Otto-cycle  vehicles,  the 
manufacturer  shall  allow  a  minimum  of 
20  minutes  warm-up  for  the  HC 
analyzer,  and  for  diesel  vehicles,  a 
minimum  of  two  hours  warm-up  for  the 
CO,  CO2,  and  NOx  analyzers.  (Power  is 
normally  left  on  infrared  and 
chemiluminescent  analyzers.  When  not 
in  use,  the  chopper  motors  of  the 
infrared  analyzers  are  turned  off  and  the 
phototube  high  voltage  supply  to  the 
chemiluminescent  analyzers  is  placed 
in  the  standby  position.) 

(B)  The  manufacturer  shall  exercise 
care  to  prevent  moisture  from 
condensing  in  the  sample  collection 
bags. 

(viii)  The  manufacturer  need  not 
comply  with  §86.142-90  or  §  86.155- 
98,  since  the  records  required  therein 
are  provided  under  other  provisions  of 
this  subpart  G. 

(ix)  If  a  manufacturer  elects  to 
perform  the  background  determination 
procedure  described  in  paragraph 
(a)(2)(xi)  of  this  section  in  addition  to 
performing  the  refueling  emissions  test 
procedure,  the  elapsed  time  between  the 
initial  and  final  FID  readings  shall  be 
recorded,  rounded  to  the  nearest  second 
rather  than  minute  as  described  in 

§  86.154-98(e)(8).  In  addition,  the 
vehicle  soak  described  in  §  86.153-98(e) 
shall  be  conducted  with  the  windows 
and  luggage  compartment  of  the  vehicle 
open. 

(x)  The  Administrator  may  elect  to 
perform  a  seal  test,  described  in 
§86.153-98{b),  of  both  integrated  and 
non-integrated  systems  instead  of  the 
full  refueling  test.  When  testing  non- 
integrated  systems,  an  manufacturer 
may  conduct  the  canister  purge 
described  in  §86.153-98(b)(l)  directly 
following  the  preconditioning  drive 
described  in  §  86.132-96(e)  or  directly 
following  the  exhaust  emissions  test 
described  in  §86.137-96. 

(xi)  In  addition  to  the  refueling  test, 

a  manufacturer  may  elect  to  perform  the 
following  background  emissions 
determination  immediately  prior  to  the 
refueling  measurement  procedure 
described  in  §86.154-98,  provided  EPA 
is  notified  of  this  decision  prior  to  the 
start  of  testing  in  an  SEA. 

(A)  The  SHED  shall  be  purged  for 
several  minutes  immediately  prior  to 
the  background  determination.  Warning: 
If  at  any  time  the  concentration  of 
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hydrocarbons,  of  methanol,  or  of 
methanol  and  hydrocarbons  exceeds 
15,000  ppm  C,  the  enclosure  should  be 
immediately  purged.  This  concentration 
provides  a  safety  factor  against  the 
lean  flammaDility  limit. 

(B)  The  FID  (or  HFID)  hydrocarbon 
analyzer  shall  be  zeroed  and  spanned 
immediately  prior  to  the  baclfsground 
determination.  If  not  already  on.  the 
enclosure  mixing  fan  and  the  spilled 
fuel  mixing  blower  shall  be  turned  on  at 
this  time. 

(C)  Place  the  vehicle  in  the  SHED.  The 
ambient  temperature  level  encountered 
by  the  test  v^icle  during  the  entire 
background  emissions  determination 
shall  be  80  "F  ±3  "F.  The  windows  and 
luggage  compartment  of  the  vehicle 
must  be  open  and  the  gas  cap  must  be 
secured. 

(D)  Seal  the  SHED.  Immediately 
analyze  the  ambient  concentration  of 
hydrocarbons  in  the  SHED  and  record. 
This  is  the  initial  background 
hydrocarbon  concentration. 

(E)  Soak  the  vehicle  for  ten  minutes 
±1  minute. 

(F)  The  FID  (or  HFID)  hydrocarbon 
analyzer  shall  be  zeroed  and  spanned 
immediately  prior  to  the  end  of  the 
background  determination. 

(G)  Analyze  the  ambient 
concentration  of  hydrocarbons  in  the 
SHED  and  record.  This  is  the  final 
background  hydrocarbon  concentration. 

(Hj  The  total  hydrocarbon  mass 
emitted  during  the  background 
determination  is  calculated  according  to 
§  86.156-98.  To  obtain  a  per-minute 
backgroimd  emission  rate,  divide  the 
total  hydrocarbon  mass  calculated  in 
this  paragraph  by  the  duration  of  the 
soak,  roimded  to  the  nearest  second, 
described  in  paragraph  (a)(2)(xi)(G)  of 
this  section. 

(I)  The  background  emission  rate  is 
multiplied  by  the  duration  of  the 
refueling  measurement  obtained  in 
paragraph  (a)(2)(ix)  of  this  section.  This 
number  is  then  subtracted  from  the  total 
grams  of  emissions  calculated  for  the 
refueling  test  according  to  §  86.156- 
98(a)  to  obtain  the  adjusted  value  for 
total  refueling  emissions.  The  final 
results  for  comparison  with  the 
refueling  emission  standard  shall  be 
computed  by  dividing  the  adjusted 
value  for  total  refueling  mass  emissions 
by  the  total  gallons  of  fuel  dispensed  in 
the  refueling  test  as  described  in 
§86.156-98(b). 

(xii)  In  addition  to  the  requirements  of 
subpart  B  of  this  part,  the  manufacturer 
shall  prepare  gasoline-fueled  and 
methanol-fueled  vehicles  as  follows 
prior  to  emission  testing: 

(A)  The  manufacturer  shall  inspect 
the  fuel  system  to  ensure  the  absence  of 


any  leaks  of  liquid  or  vapor  to  the 
atmosphere  by  applying  a  pressure  of 
14.510.5  inches  of  water  (3.6+0. 1  kPa)  to 
the  fuel  system  allowing  the  pressure  to 
stabilize  and  isolating  the  fuel  system 
from  the  pressme  source.  Following 
isolation  of  the  fuel  system,  pressure 
must  not  drop  more  than  2.0  inches  of 
water  (0.5  Kpa)  in  five  minutes.  If 
required,  the  manufacturer  shall 
perform  corrective  action  in  accordance 
with  paragraph  (d)  of  this  section  and 
report  this  action  in  accordance  with 
§86.609-98(d). 

(B)  When  performing  this  pressure 
check,  the  manufacturer  shall  exercise 
care  to  neither  purge  nor  load  the 
evaporative  or  refueling  emission 
control  systems. 

(C)  The  manufacturer  may  not  modify 
the  test  vehicle’s  evaporative  or 
refueling  emission  control  systems  by 
component  addition,  deletion,  or 
substitution,  except  to  comply  with 
paragraph  (a)(2)(ii)  of  this  section  if 
approv^  in  advance  by  the 
Administrator. 

(3)  The  following  exceptions  to  the 
test  procedures  in  subpart  C  of  this  part 
are  applicable  to  Selective  Enforcement 
Audit  testing: 

(i)  The  manufacturer  may  measure  the 
temperature  of  the  test  fuel  at  other  than 
the  approximate  mid-volume  of  the  fuel 
tank,  as  specified  in  §  86.131-90(a),  and 
may  drain  the  test  fuel  from  other  than 
the  lowest  point  of  the  fuel  tank  as 
specified  in  §36.131-90(b).  provided  an 
equivalent  method  is  used,  ^uivalency 
documentation  shall  be  maintained  by 
the  manufacturer  and  shall  be  made 
available  to  the  Administrator  upon 
request. 

(li)  In  performing  exhaust  sample 
analysis  under  §  86.140-94,  the 
manufacturer  shall  exercise  care  to 
prevent  moisture  from  condensing  in 
the  sample  collection  bags. 

(iii)  Tne  manufacturer  need  not 
comply  with  §  86.142-90  since  the 
records  required  therein  are  provided 
imder  other  provisions  of  this  subpart  G. 

(iv)  In  adaition  to  the  requirements  of 
subpart  C  of  this  part,  the  manufacturer 
shall  prepare  gasoline-fueled  vehicles  as 
follows  prior  to  exhaust  emission 
testing: 

(A)  The  manufacturer  shall  inspect 
the  fuel  system  to  ensure  the  absence  of 
any  leaks  of  liquid  or  vapor  to  the 
atmosphere  by  applying  a  pressure  of 
14.5±0.5  inches  of  water  (3.6±0.1  Kpa) 
to  the  fuel  system  allowing  the  pressure 
to  stabilize  and  isolating  the  fuel  system 
from  the  pressure  source.  Following 
isolation  of  the  fuel  system,  pressure 
must  not  drop  more  than  2.0  inches  of 
water  (0.5  Kpa)  in  five  minutes.  If 
required,  the  manufacturer  shall 


perform  corrective  action  in  accordance 
with  paragraph  (d)  of  this  section  and 
report  this  action  in  accordance  with 
§86.6(»-98(d). 

(B)  When  performing  this  pressure 
chedc,  the  manufacturer  shall  exercise 
care  to  neither  purge  nor  load  the 
evaporative  or  refuefing  emission 
control  system. 

(C)  The  manufacturer  shall  iK>t  modify 
the  test  vehicle’s  evaporative  or 
refueling  emission  control  system  by 
component  addition,  deletion,  or 
substitution,  except  if  approved  in 
advance  by  the  Administrator,  to 
comply  with  paragraph  (a)(3)(i)  of  this 
section. 

(4)  The  exceptions  to  the  test 
procedures  in  subpart  O  of  this  part 
applicable  to  Selective  Enforcement 
Audit  testing  are  listed  in  paragraphs 
(a)(4)  (i)  and  (ii)  of  this  section. 

(i)  The  manufacturer  need  not  comply 
with  §  86.1442,  since  the  records 
required  therein  are  provided  imder 
provisions  of  this  subpart  G. 

(ii)  In  addition  to  the  requirements  of 
subpart  O  of  this  part,  the  manufacturer 
must  prepare  vehicles  as  in  paragraphs 
(a)(4)(ii)  (A)  through  (Q  of  this  section 
prior  to  exhaust  emission  testing. 

(A)  The  manufacturer  must  inspect 
the  fuel  system  to  insure  the  absence  of 
any  leaks  of  liquid  or  vapor  to  the 
atmosphere  by  applying  a  pressure  of 
14.510.5  inches  of  water  (3.610.1  Kpa) 
to  the  fuel  system,  allowing  the  pressure 
to  stabilize,  and  isolating  the  fuel 
system  from  the  pressure  source. 

Fissure  must  not  drop  more  than  2.0 
inches  of  water  (0.5  Kpa)  in  five 
minutes.  If  required,  the  manufacturer 
performs  corrective  action  in 
accordance  with  paragraph  (d)  of  this 
section  and  must  report  this  action  in 
accordance  with  §  86.609-98(d). 

(B)  When  performing  this  pressure 
check,  the  manufacturer  must  exercise 
care  to  neither  purge  nor  load  the  ^ 
evaporative  or  refueling  emission  ^ 
control  system. 

(C)  The  manufacturer  may  not  modify 
the  test  vehicle’s  evaporative  or 
refueling  emission  control  system  by 
component  addition,  deletion,  or 
substitution. 

(b)(1)  The  manufacturer  shall  not 
adjust,  repair,  prepare,  or  modify  the 
vehicles  selected  for  testing  and  shall 
not  perform  any  emission  tests  on 
vehicles  selected  for  testing  pursuant  to 
the  test  order  unless  this  adjustment 
repair,  preparation,  modification,  and/or 
tests  are  documented  in  the 
manufacturer’s  vehicle  assembly  and 
inspection  procedures  and  are  actually 
performed  or  unless  these  adjustments 
and/or  tests  are  required  or  permitted 
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under  this  subpart  or  are  approved  in 
advance  by  the  Administrator. 

(2)  For  1981  and  later  model  years  the 
Administrator  may  adjust  or  cause  to  be 
adjusted  any  engine  or  vehicle 
parameter  which  the  Administrator  has 
determined  to  be  subject  to  adjustment 
for  new  vehicle  compliance  testing  (e.g., 
for  certification  or  Selective 
Enforcement  Audit  testing)  in 
accordance  with  §86.081-22(c)(l),  to 
any  setting  within  the  physically 
adjustable  range  of  that  parameter,  as 
determined  by  the  Administrator  in 
accordance  with  §86.081-22(e)(3)(ii), 
prior  to  the  performance  of  any  tests. 
However,  if  the  idle  speed  parameter  is 
one  which  the  Administrator  has 
determined  to  be  subject  to  adjustment, 
the  Administrator  shall  not  adjust  it  to 
a  setting  which  causes  a  lower  engine 
idle  speed  than  will  be  possible  within 
the  physically  adjustable  range  of  the 
idle  speed  parameter  on  the  vehicle 
when  it  has  accumulated  4,000  miles, 
all  other  parameters  being  adjusted 
identically  for  the  purpose  of 
comparison.  The  Administrator,  in 
making  or  specifying  such  adjustments, 
will  consider  the  effect  of  the  deviation 
from  the  manufacturer’s  recommended 
setting  on  emissions  performance 
characteristics  as  well  as  the  likelihood 
that  similar  settings  will  occur  on  in-use 
light-duty  vehicles  or  light-duty  trucks. 
In  determining  likelihood,  the 
Administrator  will  consider  factors  such 
as,  but  not  limited  to,  the  effect  of  the 
adjustment  on  vehicle  performance 
characteristics  and  surveillance 
information  from  similar  in-use 
vehicles. 

(c)  Prior  to  performing  emission 
testing  pursuant  to  paragraph  (a)  of  this 
section  on  an  SEA  test  vehicle,  the 
manufacturer  may  accumulate  on  each 
vehicle  a  number  of  miles  equal  to  the 
greater  of  4,000  miles,  or  the  number  of 
miles  the  manufacturer  accumulated 
during  certification  on  the  emission- 
data  vehicle  corresponding  to  the 
configuration  specified  in  the  test  order. 

(1)  Mileage  accumulation  must  be 
performed  in  any  manner  using  good 
engineering  judgment  to  obtain 
emission  results  representative  of 
normal  production  vehicles.  This 
mileage  acc\imulation  must  be 
consistent  with  the  new  vehicle  break- 
in  instructions  contained  in  the 
applicable  vehicle  owner’s  manual,  if 
any. 

(2)  The  manufacturer  shall 
accumulate  mileage  at  a  minimum  rate 
of  300  miles  per  vehicle  during  each  24- 
hour  period,  unless  otherwise  provided 
by  the  Administrator. 

(i)  The  first  24-hour  period  for 
mileage  acciunulation  shall  begin  as 


soon  as  authorized  vehicle  checks, 
inspections  and  preparations  are 
completed  on  each  vehicle. 

(ii)  The  minimum  mileage 
accumulation  rate  does  not  apply  on 
weekends  or  holidays. 

(iii)  If  the  manufacturer’s  mileage 
accumulation  target  is  less  than  the 
minimum  rate  specified  (300  miles  per 
day),  then  the  minimum  daily 
accumulation  rate  shall  be  equal  to  the 
manufacturer’s  mileage  accumulation 
target. 

(3)  Mileage  accumulation  shall  be 
completed  on  a  sufficient  number  of  test 
vehicles  during  consecutive  24-hour 
periods  to  assure  that  the  number  of 
vehicles  tested  per  day  fulfills  the 
requirements  of  paragraph  (g)  of  this 
section. 

(d)  The  manufacturer  shall  not 
perform  any  maintenance  on  test 
vehicles  after  selection  for  testing  nor 
shall  the  Administrator  allow  deletion 
of  any  test  vehicle  from  the  test 
sequence,  unless  requested  by  the 
manufacturer  and  approved  by  the 
Administrator  before  any  test  vehicle 
maintenance  of  deletion. 

(e)  The  manufacturer  will  be  allowed 
24  hours  to  ship  test  vehicles  from  the 
assembly  plant  or  storage  facility  to  the 
test  facility  if  the  test  facility  is  not 
located  at  the  plant  or  storage  facility  or 
in  close  proximity  to  the  plant  or  storage 
facility:  Except,  that  the  Administrator 
may  approve  more  time  based  upon  a 
request  by  the  manufacturer 
accompanied  by  a  satisfactory 
justification. 

(f)  If  a  vehicle  cannot  complete  the 
mileage  accumulation  or  emission  tests 
because  of  vehicle  malfunction,  the 
manufacturer  may  request  the 
Administrator  to  authorize  the  repair  of 
that  vehicle  or  its  deletion  from  the  test 
sequence. 

(g)  Whenever  the  manufacturer 
conducts  testing  pursuant  to  a  test  order 
issued  under  this  subpart,  the 
manufacturer  shall  notify  the 
Administrator  within  one  working  day 
of  receipt  of  the  test  order,  which  test 
facility  will  be  used  to  comply  with  the 
test  order  and  the  number  of  available 
test  cells  at  that  facility.  If  no  test  cells 
are  available  at  the  desired  facility,  the 
manufacturer  must  provide  alternate 
testing  capability  satisfactory  to  the 
Administrator. 

(1)  The  manufacturer  shall  perform  a 
combination  of  tests  pursuant  to 
paragraph  (a)  of  this  section  so  that  a 
minimum  of  four  tests  are  performed 
per  24  hour  period,  including  voided 
tests,  for  each  available  test  cell. 

(2)  The  Administrator  may  approve  a 
longer  period  based  upon  a  request  by 


a  manufacturer  accompanied  by 
satisfactory  justification. 

(h)  The  manufacturer  shall  perform 
test  vehicle  selection,  preparation, 
mileage  accumulation,  shipping,  and 
testing  in  such  a  manner  as  to  assure 
that  the  audit  is  performed  in  an 
expeditious  manner. 

(i)  The  manufacturer  may  retest  any 
test  vehicle  after  a  fail  decision  has  been 
reached  in  accordance  with  §86.610- 
98(dj  based  on  the  first  test  on  each 
vehicle;  except  that  the  Administrator 
may  approve  retests  at  other  times 
during  the  audit  based  upon  a  request 
by  the  manufacturer  accompanied  by  a 
satisfactory  justification.  The 
manufacturer  may  test  each  vehicle  a 
total  of  three  times.  The  manufacturer 
shall  test  each  vehicle  the  same  number 
of  times.  The  manufacturer  may 
accumulate  additional  mileage  on  test ' 
vehicles  before  conducting  retests, 
subject  to  the  provisions  of  paragraph 
(c)  of  this  section. 

5.  A  new  §86.609-98  is  added  to 
subpart  G  to  read  as  follows: 

§  86.609-98  Calculation  and  reporting  of 
test  results. 

(a)  Initial  test  results  are  calculated 
following  the  test  procedures  specified 
in  §  86.608-98(a).  Round  the  initial  test 
results  to  the  number  of  decimal  places 
contained  in  the  applicable  emission 
standard  expressed  to  one  additional 
significant  figure.  Rounding  is  done  in 
accordance  with  ASTM  E  29-67, 
(reapproved  1980)  (as  referenced  in 

§  86.094-28  (a)(4)(i)(B)(2)(ii). 

(b)  Final  test  results  for  each  test 
vehicle  are  calculated  by  summing  the 
initial  test  results  derived  in  paragraph 
(a)  of  this  section  for  each  test  vehicle, 
dividing  by  the  number  of  times  that 
specific  test  has  been  conducted  on  the 
vehicle,  and  rounding  to  the  same 
number  of  decimal  places  contained  in 
the  applicable  standard  expressed  to 
one  additional  significant  figure. 
Rounding  is  done  in  accordance  with 
ASTM  E  29-67,  (reapproved  1980)  (as 
referenced  in  §  86.094-28 
(a)(4)(i)(B)(2)(iiX 

(c)  Final  deteriorated  test  results. 

(1)  For  each  test  vehicle.  The  final 

deteriorated  test  results  for  each  light- 
duty  vehicle  tested  for  exhaust 
emissions  and/or  refueling  emissions 
according  to  subpart  B  or  subpart  C  of 
this  part  are  calculated  by  multiplying 
or  adding  the  final  test  results  by  the 
appropriate  deterioration  factor  derived 
from  the  certification  process  for  the 
engine  or  evaporative/refueling  family 
and  model  year  to  which  the  selected 
configuration  belongs  and  rounding  to 
the  same  number  of  decimal  places 
contained  in  the  applicable  emission 
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standard.  Rounding  is  done  in 
accordance  with  ASTM  E  29-67, 
(reapproved  1980)  (as  referenced  in 
§  86.094-28{a)(4Ki)(BK2)(«T  For  the 
purpose  of  this  paragraph,  if  a 
multiplicative  deterioration  factor  as 
computed  during  the  certification 
process  is  less  than  one,  that 
deterioration  factor  shall  be  one.  If  an 
additive  deterioration  factor  as 
computed  during  the  certification 
process  is  less  than  zero,  that 
deterioration  factor  will  be  zero. 

(2)  Exceptions.  There  are  no 
deterioration  factors  for  light-duty 
vehicle  emissions  obtained  during 
testing  in  accordance  with  subpart  O  of 
this  part  or  with  §  86.146-96. 
Accordingly,  for  the  CST  and  the  fuel 
dispensing  spitback  test  the  term  “final 
deteriorate  test  results”  means  the  final 
test  results  derived  in  paragraph  (b)  of 
this  section  for  each  test  vehicle, 
rounded  to  the  same  number  of  decimal 
places  contained  in  the  applicable 
emission  standard.  Rounding  is  done  in 
accordemce  with  ASTM  E  29-67, 
(reapproved  1980)  (as  referenced  in 
§86.094-28  (a)(4)(i)(B)(2)(ij-). 

(d)  Within  five  working  days  after 
completion  of  testing  of  all  vehicles 
pursuant  to  a  test  order,  the 
manufacturer  shall  submit  to  the 
Administrator  a  report  which  includes 
the  following  information: 

(1)  The  location  and  description  of  the 
manufacturer’s  emission  test  facilities 
which  were  utilized  to  conduct  testing 
reported  pursuant  to  this  section. 

(2)  The  applicable  standards  against 
which  the  vehicles  were  tested. 

(3)  Deterioration  factors  for  the 
selected  configuration. 

(4)  A  description  of  the  vehicle 
selection  method  used. 

(5)  For  each  test  conducted. 

(i)  Test  vehicle  description  including: 

(A)  Configuration,  engine  family,  and 
refueling  family  identification. 

(B)  Year,  make,  build  date,  and  model 
of  vehicle. 

(C)  Vehicle  Identification  Number. 

(D)  Miles  accumulated  on  vehicle. 

(ii)  Location  where  mileage 
accumulation  was  conduct^  and 
description  of  accumulation  schedule. 

(iii)  Test  niunber,  date  initial  test 
results,  final  results  and  final 
deteriorated  test  results  for  all  valid  and 
invalid  exhaust  emission  tests,  and  the 
reason  for  invalidation. 

(iv)  A  complete  description  of  any 
modification,  repair,  preparation, 
maintenance  and/or  testing  which  was 
performed  on  the  test  vehicle  and; 

(A)  Has  not  been  reported  pursuant  to 
any  other  paragraph  of  this  subpart;  and 

(B)  Will  not  be  performed  on  all  other 
production  vehicles. 


(v)  Carbon  dioxide  emission  values 
for  all  valid  and  invalid  exhaust 
emission  tests. 

(vi)  Where  a  vehicle  was  deleted  from 
the  test  sequence  by  authorization  of  the 
Administrator,  the  reason  for  the 
deletion. 

(vii)  Any  other  information  the 
Administrator  may  request  relevant  to 
the  determination  as  to  whether  the  new 
motor  vehicles  being  manufactured  by 
the  manufacturer  do  in  fact  conform 
with  the  regulations  with  respect  to 
which  the  certificate  of  conformity  was 
issued. 

(6)  The  following  statement  and 
endorsement: 

This  report  is  submitted  pursuant  to 
sections  206  and  208  of  the  Qean  Air  Act. 

This  Selective  Enforcement  Audit  was 
conducted  in  complete  conformance  with  ail 
applicable  regulations  under  40  CFR  part  36 
and  the  conditions  of  the  test  order.  No 
emission  related  changefs)  to  production 
processes  or  quality  control  procedures  for 
the  vehicle  configuration  tested  have  been 
made  between  receipt  of  this  test  order  and 
conclusion  of  the  audit.  All  data  and 
information  reported  herein  is,  to  the  best  of 

(Company  Name) 

knowledge,  true  and  accurate.  I  am  aware  of 
the  penalties  associated  with  violations  of  the 
Clean  Air  Act  and  the  regulations  thereunder. 

(Authorized  Company  Representative) 

6.  A  new  §  86.610-98  is  added  to 
subpart  G  to  read  as  follows: 

§  86.61 0-88  Compliance  with  acceptable 
quality  level  and  posing  and  failing  criteria 
for  Selective  Enforcement  Audits. 

(a)  The  prescribed  acceptable  quality 
level  is  40  percent. 

(b)  A  failed  vehicle  is  one  whose  final 
deteriorated  test  results  pursuant  to 

§  OO.OOO-OOlcy  exceed  at  least  one  of  the 
applicable  emission  standards 
associated  with  the  test  procedures 
pursuant  to  §  86.608-98(a). 

(c) (1)  Pass/fail  criteria.  The 
manufacturer  shall  test  vehicles 
comprising  the  test  sample  until  a  pass 
decision  is  reached  for  all  of  the 
pollutants  associated  with  all  of  the  test 
procedures  pursuamt  to  §  86.608-98(a) 
or  a  fail  decision  is  reached  for  one  of 
these  pollutants.  A  pass  decision  is 
reached  when  the  cumulative  number  of 
failed  vehicles,  as  defined  in  paragraph 
(b)  of  this  section,  for  each  pollutant  is 
less  than  or  equal  to  the  fail  decision 
number  appropriate  to  the  cumulative 
number  of  vehicles  tested.  A  fail 
decision  is  reached  when  the 
cumulative  number  of  failed  vehicles  for 
one  pollutant  is  greater  than  or  equal  to 
the  fail  decision  number  appropriate  to 
the  cumulative  number  of  vehicles 
tested.  The  pass  and  fail  decision 


numbers  associated  with  the  cumulative 
number  of  vehicles  tested  are 
determined  by  use  of  the  tables  in 
appendix  XI  of  this  part  appropriate  for 
the  annual  projected  sales  as  made  by 
the  manufacturer  in  its  report  submitted 
under  §  600.207-80(a)(2)  of  this  chapter 
(Automobile  Fuel  Economy 
Regulations).  In  the  tables  in  appendix 
XI  of  this  part,  sampling  plan  “stage” 
refers  to  the  cumulative  number  of 
vehicles  tested.  Once  a  pass  decision 
has  been  made  for  a  particular  pollutant 
associated  with  a  particular  test 
procedure  pursuant  to  §  86.608-98(a), 
the  number  of  vehicles  whose  final 
deteriorated  test  results  exceed  the 
emission  standard  for  that  pollutant 
may  not  be  considered  any  further  for 
purposes  of  the  audit. 

(2)  CST  criteria  only.  For  CST  testing 
pursuant  to  subpart  O,  a  pass  or  fcul 
decision  is  determined  according  to  the 
pass/fail  criteria  described  in  paragraph 
(c)(1)  of  this  section,  except  that  for  each 
vehicle,  the  CST  in  its  entirety  is 
considered  one  pollutant. 

(d)  Passing  or  failing  of  an  SEA  audit 
occurs  when  the  decision  is  made  on 
the  last  vehicle  required  to  make  a 
decision  under  paragraph  (c)  of  this 
section. 

(e)  The  Administrator  may  terminate 
testing  earlier  than  required  in 
paragraph  (c)  of  this  section. 

Subpart  K— [Amended] 

1.  A  new  §86.1002-2001  is  added  to 
subpart  K  to  read  as  follows: 

§86.1002-2001  Definitions. 

(a)  The  definitions  in  this  section 
apply  to  this  subpart. 

(b)  As  used  in  this  subpart,  all  terms 
not  defined  in  this  section  have  the 
meaning  given  them  in  the  Act. 

(1)  Acceptable  quality  level  (AQL) 
means  the  maximum  percentage  of 
failing  engines  or  vehicles,  that  for 
purposes  of  sampling  inspection,  can  be 
considered  satisfactory  as  a  process 
average. 

(2)  Compliance  level  means  an 
emission  level  determined  during  a 
Production  Compliance  Audit  pursuant 
to  subpart  L  of  this  part. 

(3)  Configuration  means  a 
sulsclassification,  if  any,  of  a  heavy-duty 
engine  family  for  which  a  separate 
projected  sales  figure  is  listed  in  the 
manufacturer’s  Application  for 
Certification  and  which  can  be 
described  on  the  basis  of  emission 
control  system,  governed  speed,  injector 
size,  engine  calibration  and  other 
parameters  which  may  be  designated  by 
the  Administrator,  or  for  light-duty 
trucks  a  subclassification  of  a  light-duty 
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truck  engine  family /emission  control 
system  combination  on  the  basis  of 
engine  code,  inertia  weight  class, 
transmission  type  and  gear  ratios,  axle 
ratio,  and  other  parameters  which  may 
be  designated  by  the  Administrator  and/ 
or  a  subclassification  of  a  light-duty 
truck  evaporative/refueling  emission 
family/emission  control  system. 

(4)  Test  sample  means  the  collection 
of  vehicles  or  engines  of  the  same 
configuration  which  have  been  drawn 
from  the  population  of  vehicles  or 
engines  of  that  configuration  and  which 
will  receive  emission  testing. 

(5)  Inspection  criteria  means  the  pass 
and  fail  numbers  associated  with  a 
particular  sampling  plan. 

(6)  Test  engine  means  an  engine  in  a 
test  sample. 

(7)  Test  vehicle  means  a  vehicle  in  a 
test  sample. 

2.  A  new  §  86.1003-2001  is  added  to 
subpart  K  to  read  as  follows: 

§  86.1003-2001  Test  orders. 

Section  86.1003-2001  includes  text 
that  specifies  requirements  that  differ 
from  §  86.1003-88.  Where  a  paragraph 
in  §  86.1003-88  is  identical  and 
applicable  to  §  86.1003-2001,  this  may 
be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  “(Reserved].  For  guidance  see 
§  86.1003-88.”  Where  a  corresponding 
paragraph  of  §  86.1003—88  is  not 
applicable,  this  is  indicated  by  the 
statement  "[Reserved).”. 

(a)  through  (c)(l)(ii)  (Reserved).  For 
guidance  see  §  86.1003-88. 

(c)(lKiii)  Heavy-duty  vehicle 
manufacturers  will  be  required  to  select 
a  minimum  of  four  vehicles  per  day 
unless  an  ahemate  selection  procedure 
is  approved  pursuant  to  §  86.1007-84(a) 
or  unless  total  production  of  the 
specified  config\iration  is  less  than  four 
vehicles  per  day.  If  total  production  of 
the  specified  configuration  is  less  than 
four  vehicles  per  day,  the  manufacturer 
will  select  the  actual  number  of  vehicles 
produced  per  day. 

(2)  The  test  order  may  include 
alternative  configurations  to  be  selected 
for  testing  in  the  event  that  engines  or 
vehicles  of  the  specified  configuration 
are  not  available  for  testing  because 
those  engines  or  vehicles  are  not  being 
manufactured  during  the  specified  time, 
or  not  being  stored  at  the  specified 
assembly  plant  or  associate  storage 
facilities. 

(3)  If  the  specified  configuration  is  not 
being  manufactured  at  a  rate  of  at  least 
four  vehicles  per  day,  in  the  case  of 
light-duty  truck  manufacturers,  two 
heavy-duty  engines  or  heavy-duty 
vehicles,  in  the  case  of  heavy-duty 
vehicle  and  heavy-duty  engine 


manufacturers  specified  in  §  86.1008- 
2001(g)(1),  or  one  engine  or  heavy-duty 
vehicle  per  day,  in  the  case  of  heavy- 
duty  vehicle  or  engine  manufacturers 
specified  in  §  86.1008-2001(g)(2),  over 
the  expected  duration  of  the  audit,  the 
Assistant  Administrator  or  a  designated 
representative  may  select  engines  or 
vehicles  of  an  alternate  configuration  fc» 
testing. 

(4)  In  addition,  the  test  order  may 
include  other  directions  or  information 
essential  to  the  administration  of  the 
required  testing. 

id)  A  manufacturer  may  submit  a  list 
of  engine  families  and,  if  applicable, 
evaporative/refueling  families  and  the 
corresponding  assembly  plants  or 
associated  storage  facilities  from  which 
the  manufacturer  prefers  to  have 
engines  or  vehicles  selected  for  testing 
in  response  to  a  test  order.  In  order  that 
a  manufacturer’s  preferred  location  be 
considered  for  infusion  in  a  test  order 
for  a  configuration  of  a  particular  engine 
family  an^or  evaporative/refueling 
family,  the  list  must  be  submitted  prior 
to  issuance  of  the  test  order. 
Notwithstanding  the  fact  that  a 
manufacturer  haa  submitted  the  above 
list,  the  Administrator  may,  upon 
making  the  determination  that  evidence 
exists  indicating  noncompliance  at 
other  than  the  manufacturer’s  preferred 
plant,  order  testing  at  such  other  plant 
where  vehicles  of  the  configuration 
specified  in  the  test  order  are 
assembled.  " 

(e)  Upon  receipt  of  a  test  order,  a 
manufacturer  shall  proceed  in 
accordance  with  the  provisions  of  this 
subnart. 

(f;(l)  Ehiring  a  given  model  year,  the 
Administrator  shall  not  issue  to  a 
manufacturer  more  Selective 
Enforcement  Auditing  (SEA)  test  orders 
than  the  annual  limit  determined  by  the 
following: 

(i)  For  manufacturers  of  heavy-duty 
engines  or  vehicles,  either  gasoline- 
fueled  or  diesel,  the  number  determined 
by  dividing  the  projected  sales  bound 
for  the  United  States  market  for  that 
year,  as  made  by  the  manufacturer  in  its 
Application  for  Certification,  by  30,000 
and  rounded  to  the  nearest  whole 
number,  unless  the  projected  sales  are 
less  than  15,000,  in  which  case  the 
number  is  one; 

{f)(l)(ii)  through  (f)(3)  (Reserved).  For 
guidance  see  §86.1003—88. 

3.  A  new  §  86.1008-2001  is  added  to 
subpart  K  to  read  as  follows: 

§  86.1 008-2001  Test  procedures. 

(a)(l)(i)  For  heavy-duty  engines,  the 
prescribed  test  procedure  is  the  Federal 
Test  Procedure  as  described  in  subparts 
N,  I,  and  P  of  this  part.  The 


Administrator,  may  on  the  basis  of  a 
written  application  by  a  manufacturer, 
approve  optional  test  procedures  other 
than  those  in  subparts  N,  I,  aiad  P  of  this 
part  for  any  heavy-duty  vehicle  which  is 
not  susceptible  to  satisfactory  testing 
using  the  procedures  in  subparts  N,  I, 
and  P  of  this  part. 

(ii)  For  heavy-duty  vehicles  the 
prescribed  test  procedures  are  the  Fuel 
Dispensing  Spitback  Test  as  described 
in  §  86.1246-96  (for  HDVs  with  a  GVW 
of  less  than  14,000  pounds  (6,400 
kilograms));  this  test  for  fuel  spitback  is 
conducted  as  a  stand  alone  test,  thus  all 
references  to  the  test  sequence  described 
in  figure  M96-1  of  subpart  M  of  this 
part  can  be  ignored.  Further,  the 
Administrator  may,  on  the  basis  of  a 
written  application  by  a  manufacturer, 
approve  optional  test  procedures  other 
than  those  in  subpart  M  of  this  part  for 
any  heavy-duty  vehicle  which  is  not 
susceptible  to  satisfactory  testing  using 
the  procedures  in  subpart  M  of  this  part. 

(2)  For  light-duty  trucks,  the 
prescribed  test  procedures  are  the 
Federal  Test  Procedure,  including  the 
refueling  test  procedure  or  the  fuel 
spitback  test,  whichever  is  applicable, 
as  described  in  subpart  B  of  this  part, 
the  idle  test  procediue  as  described  in 
subpart  P  of  this  part,  the  cold 
temperature  CO  test  procedino  as 
described  in  subpart  C  of  this  part,  and 
the  Certification  Short  Test  as  described 
in  subp«ut  O  of  this  part.  For  purposes 
of  Selective  Enforcement  Audit  'Testing, 
the  manufectrner  shall  not  be  required 
to  perform  any  of  the  test  procedures  in 
subpart  B  of  this  part  relating  to 
evaporative  emissiem  testing,  other  than 
refueling  emissions  testing,  except  as 
specified  in  paragraph  (a)(3)  of  this 
section.  'The  Administrator  may  select 
and  prescribe  the  sequence  of  any  CSTs. 
Further,  the  Administrator  may,  on  the 
basis  of  a  written  application  by  a 
manufacturer,  approve  optional  test 
procedures  other  than  those  in  subparts 
B,  C,  P,  and  O  of  this  j>art  for  any  motor 
vehicle  which  is  not  susceptible  to 
satisfactory  testing  using  the  procedures 
in  subparts  B,  C,  P,  and  O  of  this  part. 

(3)  When  testing  light-duty  trucks,  the 
following  exceptions  to  the  test 
procedures  in  subpart  B  of  this  part  are 
applicable  to  Selective  Enfcncement 
Audit  testing: 

(i)  For  mileage  accumulation,  the 
manufacturer  may  use  test  fuel  meeting 
the  specifications  for  mileage  and 
service  accumulation  fuels  of  §86.113- 
94.  Otherwise,  the  manufacturer  may 
use  fuels  other  than  those  specified  in 
this  section  only  with  the  advance 
approval  of  the  Administrator. 

(ii)  The  manufacturer  may  measure 
the  temperature  of  the  test  fuel  at  other 
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than  the  approximate  mid-volume  of  the 
fuel  tank,  as  specified  in  §  86.131-96(a) 
with  only  a  single  temperature  sensor, 
and  may  drain  the  test  fuel  from  other 
than  the  lowest  point  of  the  tank,  as 
specified  in  §  86.131-96(b)  and 
§86.152-98(a),  provided  an  equivalent 
method  is  used.  Equivalency 
documentation  shall  be  maintained  by 
the  manufacturer  and  shall  be  made 
available  upon  request. 

(iii)  The  manufacturer  may  perform 
additional  preconditioning  on  SEA  test 
vehicles  other  than  the  preconditioning 
specified  in  §  86.132-96  only  in  the 
additional  preconditioning  had  been 
performed  on  certification  test  vehicles 
of  the  same  configuration. 

(iv)  If  the  Administrator  elects  to  use 
the  evaporative/refueling  canister 
preconditioning  procedure  described  in 
§86.132-96(k),  the  manufacturer  shall 
perform  the  heat  build  procedure  1 1  to 
34  hours  following  vehicle 
preconditioning  rather  than  according  to 
the  time  period  specified  in  §  86.133- 
90(a).  All  references  to  an  evaporative 
emission  enclosure  and  analyzing  for 
HC  during  the  heat  build  can  be 
ignored. 

(v)  The  manufacturer  may  substitute 
slave  tires  for  the  drive  wheel  tires  on 
the  vehicle  as  specified  in  paragraph 

§  86.135-90(e):  Provided,  that  the  slave 
tires  are  the  same  size. 

(vi)  If  the  Administrator  elects  to  use 
the  evaporative/refueling  canister 
precon^tioning  procedure  described  in 
§  86.132-96{k),  the  cold  start  exhaust 
emission  test  described  in  §  86.137-96 
shall  follow  the  heat  build  procedure 
described  in  §86.133-90  by  not  more 
than  one  hour. 

(vii)  In  performing  exhaust  sample 
analysis  under  §  86.140-94. 

(A)  When  testing  diesel  vehicles,  or 
methanol-fueled  Otto-cycle  vehicles,  the 
manufacturer  shall  allow  a  minimum  of 
20  minutes  warm-up  for  the  HC 
analyzer,  and  for  diesel  vehicles,  a 
minimum  of  two  hours  warm-up  for  the 
CO,  CO2,  and  NO,  analyzers.  (Power  is 
normally  left  on  infrared  and 
chemiluminescent  analyzers.  When  not 
in  use,  the  chopper  motors  of  the 
infrared  analyzers  are  turned  off  and  the 
phototube  high  voltage  supply  to  the 
chemiluminescent  analyzers  is  placed 
in  the  standby  position.) 

(B)  The  manufacturer  shall  exercise 
care  to  prevent  moisture  from 
condensing  in  the  sample  collection 
bags. 

(viii)  The  manufacturer  need  not 
comply  with  §  86.142-90  or  §  86.155- 
98,  since  the  records  required  therein 
are  provided  under  other  provisions  of 
this  subpart  K. 


(ix)  If  a  manufacturer  elects  to 
perform  the  background  determination 
procedure  described  in  paragraph 
(a)(3)(xi)  of  this  section  in  addition  to 
performing  the  refueling  emissions  test 
procedure,  the  elapsed  time  between  the 
initial  and  final  FID  readings  shall  be 
recorded,  rounded  to  the  nearest  second 
rather  than  minute  as  described  in 

§  86.154-98(e)(8).  In  addition,  the 
vehicle  soak  described  in  §  86.153-98(e) 
shall  be  conducted  with  the  windows 
and  luggage  compartment  of  the  vehicle 
open. 

(x)  The  Administrator  may  elect  to 
perform  a  seal  test,  described  in 

§  86.153-98(b),  of  both  integrated  and 
non-integrated  systems  instead  of  the 
full  refueling  test.  When  testing  non- 
integrated  systems,  a  manufacturer  may 
conduct  the  canister  purge  described  in 
§86.153-98(b)(l)  directly  following  the 
preconditioning  drive  described  in 
§  86.132-96(e)  or  directly  following  the 
exhaust  emissions  test  described  in 
§86.137-96. 

(xi)  In  addition  to  the  refueling  test, 

a  manufacturer  may  elect  to  perform  the 
following  background  emissions 
determination  immediately  prior  to  the 
refueling  measurement  procedure 
described  in  §  86.154-98,  provided  EPA 
is  notified  of  this  decision  prior  to  the 
start  of  testing  in  an  SEA. 

(A)  The  SHED  shall  be  purged  for 
several  minutes  immediately  prior  to 
the  background  determination.  Warning: 
If  at  any  time  the  concentration  of 
hydrocarbons,  of  methanol,  or  of 
methanol  and  hydrocarbons  exceeds 
15,000  ppm  C,  the  enclosure  should  be 
immediately  purged.  This  concentration 
provides  a  4:1  safety  factor  against  the 
lean  flammability  limit. 

(B)  The  FID  (or  HFID)  hydrocarbon 
analyzer  shall  be  zeroed  and  spanned 
immediately  prior  to  the  background 
determination.  If  not  already  on,  the 
enclosure  mixing  fan  and  the  spilled 
fuel  mixing  blower  shall  be  turned  on  at 
this  time. 

(C)  Place  the  vehicle  in  the  SHED.  The 
ambient  temperature  level  encountered 
by  the  test  vehicle  during  the  entire 
background  emissions  determination 
shall  be  80  °F  ±3  °F.  The  windows  and 
luggage  compartment  of  the  vehicle 
must  be  open  and  the  gas  cap  must  be 
secured. 

(D)  Seal  the  SHED.  Immediately 
analyze  the  ambient  concentration  of 
hydrocarbons  in  the  SHED  and  record. 
This  is  the  initial  background 
hydrocarbon  concentration. 

(E)  Soak  the  vehicle  for  ten  minutes 
±1  minute. 

(F)  The  FID  (or  HFID)  hydrocarbon 
analyzer  shall  be  zeroed  and  spanned 


immediately  prior  to  the  end  of  the 
background  determination. 

(G)  Analyze  the  ambient 
concentration  of  hydrocarbons  in  the 
SHED  and  record.  This  is  the  final 
background  hydrocarbon  concentration. 

(H)  The  total  hydrocarbon  mass 
emitted  during  the  background 
determination  is  calculated  according  to 
§  86.156-98.  To  obtain  a  per-minute 
background  emission  rate,  divide  the 
total  hydrocarbon  mass  calculated  in 
this  paragraph  by  the  duration  of  the 
soak,  rounded  to  the  nearest  second, 
described  in  paragraph  (a)(3)(xi)(G)  of 
this  section. 

(I)  The  background  emission  rate  is 
multiplied  by  the  duration  of  the 
refueling  measurement  obtained  in 
paragraph  (a)(3)(ix)  of  this  section.  This 
number  is  then  subtracted  from  the  total 
grams  of  emissions  calculated  for  the 
refueling  test  according  to  §86.156- 
98(a)  to  obtain  the  adjusted  value  for 
total  refueling  emissions.  The  final 
results  for  comparison  with  the 
refueling  emission  standard  shall  be 
computed  by  dividing  the  adjusted 
value  for  total  refueling  mass  emissions 
by  the  total  gallons  of  fuel  dispensed  in 
the  refueling  test  as  described  in 
§86.156-98(b). 

(xii)  In  addition  to  the  requirements  of 
subpart  B  of  this  part,  the  manufacturer 
shall  prepare  gasoline-fueled  and 
methanol-fueled  vehicles  as  follows 
prior  to  emission  testing: 

(A)  The  manufacturer  shall  inspect 
the  fuel  system  to  ensure  the  absence  of 
any  leaks  of  liquid  or  vapor  to  the 
atmosphere  by  applying  a  pressure  of 
14.5±0.5  inches  of  water  (3.6±0.1  Kpa) 
to  the  fuel  system  allowing  the  pressure 
to  stabilize  and  isolating  the  fuel  system 
from  the  pressure  source.  Following 
isolation  of  the  fuel  system,  pressure 
must  not  drop  more  than  2.0  inches  of 
water  (0.5  Kpa)  in  five  minutes.  If 
required,  the  manufacturer  shall 
perform  corrective  action  in  accordance 
with  paragraph  (d)  of  this  section  and 
report  this  action  in  accordance  with 
§86.1009-2001(d). 

(B)  When  performing  this  pressure 
check,  the  manufacturer  shall  exercise 
care  to  neither  purge  nor  load  the 
evaporative  or  refueling  emission 
control  systems. 

(C)  The  manufacturer  may  not  modify 
the  test  vehicle’s  evaporative  or 
refueling  emission  control  systems  by 
component  addition,  deletion,  or 
substitution,  except  to  comply  with 
paragraph  (a)(3)(ii)  of  this  section  if 
approved  in  advance  by  the 
Administrator. 

(4)  When  testing  light-duty  trucks,  the 
following  exceptions  to  the  test 
procedures  in  subpart  C  of  this  part  are 
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applicable  to  Selective  Enforcement 
Audit  testing; 

(i)  The  manufacturer  may  measure  the 
temperature  of  the  test  fuel  at  other  than 
the  approximate  mid- volume  of  the  ftiel 
tank,  as  specified  in  §  86.131-90{a),  and 
may  drain  the  test  fuel  frc»n  other  than 
the  lowest  point  of  the  fuel  tank  as 
specified  in  §86.131-90(b),  provided  an 
equivalent  method  is  used,  ^uivalency 
d^umentation  shall  be  maintained  by 
the  manufacturer  and  shall  be  made 
available  to  the  Administrator  upon 
request. 

(ii)  In  performing  exhaust  sample 
analysis  under  §  86.140-94,  the 
manufacturer  shall  exercise  care  to 
prevent  moisture  from  condensing  in 
the  sanrole  collection  bags. 

(iii)  Tne  manufacturer  need  not 
comply  with  §86.142-90  since  the 
records  required  therein  are  provided 
under  other  provisions  of  this  subpart  K. 

(ivl  In  addition  to  the  requirements  of 
subpart  C  of  this  part,  the  naanufacturer 
shall  prepare  gasoline-fueled  vehicles  as 
follows  prior  to  exhaust  emission 
testing: 

(A)  The  manufacturer  shall  inspect 
the  fuel  system  to  ensure  the  absence  of 
any  leaks  of  liquid  or  vapor  to  the 
atmosphere  by  applying  a  pressure  of 
14.5±0.5  inches  of  water  (3.6±0.1  Kpa) 
to  the  fuel  system  allowing  the  pressure 
to  stabilize  and  isolating  the  fuel  system 
from  the  pressure  source.  Following 
isolation  of  the  fuel  system,  pressure 
must  not  drop  more  than  2.0  inches  of 
water  (0.5  Kpa)  in  five  minutes.  If 
required,  the  manuf^tmer  shall 
perform  corrective  action  in  accordance 
with  paragraph  (d)  of  this  section  and 
report  this  action  in  accordance  with 
§86.1009-2001(d). 

(B)  When  performing  this  pressure 
check,  the  manufacturer  shall  exercise 
care  to  neither  purge  nor  load  the 
evaporative  or  refueling  emission 
control  system. 

(C)  The  manufacturer  shall  not  modify 
the  test  vehicle’s  evaptwrative  or 
refueling  emission  control  system  by 
component  addition,  deletion,  or 
substitution,  except  if  approved  in 
advance  by  the  Administrates,  to 
comply  with  paragraph  (a)(4)(ii)  of  this 
section. 

(5)  When  testing  light-duty  trucks,  the 
exceptions  to  the  test  procedures  in 
subpart  O  of  this  part  applicable  to 
Selective  Enforcement  Audit  testing  are 
listed  in  paragraphs  (a)(5)  (i)  and  (ii)  of 
this  section. 

(i)  The  manufacturer  need  not  comply 
with  §  86.1442,  since  the  records 
required  therein  are  provided  uiider 
provisions  of  this  subpert  K. 

(ii)  In  addition  to  tM  requirements  of 
subpart  O  of  this  part,  the  manufacturer 


must  prepare  vehicles  as  in  paragraphs 

(a)(5){ii)  (A)  throu^  (C)  of  this  section 
prior  to  exhaust  emission  testing. 

(A)  The  manufacturer  must  inspect 
the  fuel  system  to  insure  the  absence  of 
any  leaks  of  liquid  or  vapw  to  the 
atmosphere  by  applying  a  pressure  of 
14.5±0.5  inches  of  water  (3.610.1  Kpa) 
to  the  fuel  system,  allowing  the  pressure 
to  stabilize,  and  isolating  the  fuel 
system  from  the  pressure  source. 

Pressure  must  not  drop  more  than  2.0 
inches  of  water  (0.5  Kpa)  in  five 
minutes.  If  required,  the  manufacturer 
performs  corrective  action  in 
accordance  with  this  section  and  must 
report  this  action  in  accordance  with 
§86.1009-2001. 

(B)  When  performing  this  pressure 
chedc,  the  manuf^urer  must  exercise 
care  to  neither  purge  nor  load  the 
evaporative  or  refueling  emission 
control  system. 

(C)  The  manufacturer  may  not  modify 
the  test  vehicle’s  evaporative  or 
refueling  emission  control  system  by 
component  addition,  deletion,  or 
substitution. 

(b)(1)  The  manufacturer  shall  not 
ad)ust,  repair,  prepare,  or  modify  the 
vehicles  selected  for  testing  and  shall 
not  perform  any  emission  tests  on 
vehicles  select^  for  testing  pursuant  to 
the  test  order  unless  this  adjustment 
repair,  preparation,  modification,  and/or 
tests  are  documented  in  the 
manufacturer’s  vehicle  assembly  and 
inspection  procedures  and  are  actually 
performed  or  unless  these  adjustments 
and/or  tests  are  required  or  permitted 
under  this  subpart  or  are  approved  in 
advance  by  the  Administrator. 

(2)  For  1984  and  later  model  years  the 
Administrator  may  adjust  or  cause  to  be 
adjusted  any  engine  or  vehicle 
parameter  which  the  Administrator  has 
determined  to  be  subject  to  adjustment 
for  certification.  Selective  Enforcement 
Audit  testing,  and  Production 
Compliance  Audit  testing  in  accordance 
with  §06.O9(>-22(c)(l),  to  any  setting 
within  the  physically  adjustable  range 
of  that  parameter,  as  determined  by  the 
Administrator  in  accordance  with 
§  86.090-22(eK3)(ii),  prior  to  the 
performance  of  any  tests.  However,  if 
the  idle  speed  parameter  is  one  which 
the  Administrator  has  determined  to  be 
subject  to  adjustment,  the  Administrator 
shall  not  adjust  it  to  a  setting  which 
causes  a  lower  engine  idle  speed  than 
will  be  possible  within  the  physically 
adjustable  range  of  the  idle  speed 
parameter  if  the  manufachirer  had 
accumulated  125  hours  of  service  on  the 
engine  or  4,000  miles  on  the  vehicle 
under  paragraf^  (c)  of  this  section,  all 
other  parameters  being  identically 
adjusted  for  the  purpose  of  comparison. 


The  manufacturer  may  be  requested  to 
supply  information  to  establish  such  an 
alternative  minimum  idle  speed.  The 
Administrator,  in  making  or  specifying 
such  adjustments,  will  consider  the 
effect  of  the  deviation  from  the 
manufacturer’s  recommended  setting  on 
emissions  performance  characteristics 
as  well  as  the  likelihood  that  similar 
settings  will  occur  on  in-use  heavy-duty 
engines  or  light-duty  trucks.  In 
determining  likelihood,  the 
Administrator  will  consider  factors  such 
as,  but  not  limited  to,  the  effect  of  the 
adjustment  on  engine  or  vehicle 
performance  characteristics  and 
surveillance  information  from  similar 
in-use  vehicles. 

(c)  Prior  to  performing  emissiem 
testing  on  an  SEA  test  engine,  the 
manufacturer  may  accumulate  on  each 
engine  a  number  of  hours  of  service 
equal  to  the  greater  of  125  hours  or  the 
number  of  hours  the  manufacturer 
accumulated  during  certification  on  the 
emission-data  engine  corresponding  to 
the  configuration  specified  in  the  test 
order.  Prior  to  performing  emissiem 
testing  on  an  SEA  test  vehicle,  the 
manufacturer  may  accumulate  on  each 
vehicle  a  number  of  miles  equal  to  the 
greater  of  4,000  miles,  or  the  number  of 
miles  the  manufacture  accumulated 
during  certification  on  the  emissioik- 
data  vehicle  correspondir^  to  the 
configuration  specified  in  the  test  order. 

(1)  Service  or  mileage  accumulation 
must  be  performed  in  a  manner  using 
good  engineering  judgment  to  obtain 
emission  results  representative  of 
normal  production  vehicles.  This 
service  or  mileage  accumulation  must 
be  consistent  with  the  new  vehicle 
break-in  instructions  contained  in  the 
applicable  vehicle  owner’s  manual,  if 
any. 

(2)  The  manufacturer  shall 
accumulate  service  at  a  minimtun  rate  of 
16  hours  per  engine  or  mileage  at  a 
minimum  rate  of  300  miles  per  vehicle 
during  each  24-hour  period,  unless 
otherwise  provided  by  the 
Administrator. 

(i)  The  first  24-bour  period  for  service 
or  mileage  accumulation  shall  begin  as 
soon  as  authorization  checks, 
inspections  and  prepyarations  are 
completed  on  each  engine  or  vehicle. 

(ii)  The  minimum  service  or  mileage 
accumulation  rate  does  not  apply  on 
weekends  or  holidays. 

(iii)  If  the  manufacturer’s  service  or 
mileage  accumulation  target  is  less  than 
the  minimum  rate  specified  (16  hours  or 
300  miles  per  day),  then  the  minimum 
daily  accumulation  rate  shall  be  equal  to 
the  manufactiu^r’s  service  or  mileage 
accumulation  target. 
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(3)  Service  or  mileage  accumulation 
shall  be  completed  on  a  sufficient 
number  of  test  engines  or  vehicles 
diuing  consecutive  24-hour  periods  to 
assure  that  the  number  of  engines  or 
vehicles  tested  per  day  fulfills  the 
requirements  of  paragraph  (g)  of  this 
section. 

(d)  The  manufacturer  shall  not 
perform  any  maintenance  on  test 
vehicles  or  engines  after  selection  for 
testing,  nor  shall  the  Administrator 
allow  deletion  of  any  test  vehicle  or 
engine  from  the  test  sequence,  unless 
requested  by  the  manufacturer,  and 
approved  by  the  Administrator  before 
any  test  vehicle  or  engine  maintenance 
or  deletion. 

(e)  The  manufacturer  shall 
expeditiously  ship  test  engines  or 
vehicles  fitjm  the  point  of  selection  to 
the  test  facility.  If  the  test  facility  is  not 
located  at  or  in  close  proximity  to  the 
point  of  selection,  the  manufacturer 
shall  assure  that  the  test  engines  of 
vehicles  arrive  at  the  test  facility  within 
24  hours  of  selection:  Except,  that  the 
Administrator  may  approve  more  time 
based  upon  a  request  by  the 
manufacturer  accompanied  by  a 
satisfactory  justification. 

(f)  If  an  engine  or  vehicle  cannot 
complete  the  service  or  mileage 
accumulation  or  emission  test  because 
of  a  malfunction,  the  manufacturer  may 
request  that  the  Administrator  authorize 
the  repair  of  that  engine  or  vehicle  or  its 
deletion  fi^m  the  test  sequence. 

(g)  Whenever  the  manufacturer 
conducts  testing  pursuant  to  a  test  order 
issued  under  this  subpart,  the 
manufactiuer  shall  notify  the 
Administrator  within  one  working  day 
of  receipt  of  the  test  order,  which  test 
facility  will  be  used  to  comply  with  the 
test  order  and  the  number  of  available 
test  cells  at  that  facility.  If  no  test  cells 
are  available  at  the  desired  facility,  the 
manufacturer  must  provide  alternate 
testing  capability  satisfactory  to  the 
Administrator. 

(1)  Heavy-duty  engine  manufacturers 
with  projected  sales  for  the  United 
States  market  for  that  year  of  30,000  or 
greater  shall  complete  emission  testing 
at  their  facility  on  a  minimum  of  two 
engines  per  24-hour  period,  including 
each  voided  test  and  each  diesel  engine 
smoke  test. 

(2)  Heavy-duty  engine  manufacturers 
with  projected  sales  for  the  United 
States  market  for  that  year  of  less  tlian 
30,000  shall  complete  emission  testing 
at  their  facility  on  a  minimum  of  one 
engine  per  24-hour  period,  including 
each  voided  test  and  each  diesel  engine 
smoke  test. 

(3)  Light-duty  truck  and  heavy-duty 
vehicle  manufacturers  shall  perform  a 


combination  of  tests  pursuant  to 
paragraph  (a)  of  this  section  so  that  a 
minimum  of  four  tests  are  performed 
per  24  hour  period,  including  voided 
tests,  for  each  available  test  cell. 

(4)  The  Administrator  may  approve  a 
longer  period  based  upon  a  request  by 
a  manufacturer  accompanied  by 
satisfactory  justification. 

(h)  The  manufacturer  shall  perform 
test  engine  or  vehicle  selection, 
shipping,  preparation,  service  or 
mileage  accumulation,  and  testing  in 
such  a  manner  as  to  assure  that  the 
audit  is  performed  in  an  expeditious 
manner. 

(i)  The  manufacturer  may  retest  any 
test  vehicle  or  engine  after  a  fail 
decision  has  been  reached  in 
accordance  with  §86.1010-200l(d) 
based  on  the  first  test  on  each  vehicle 
or  engine:  except  that  the  Administrator 
may  approve  retests  at  other  times 
during  the  audit  based  upon  a  request 
by  the  manufacturer  accompanied  by  a 
satisfactory  justification.  The 
manufacturer  may  test  each  vehicle  or 
engine  a  total  of  three  times.  The 
manufacturer  shall  test  each  vehicle  or 
engine  the  same  number  of  times.  The 
manufacturer  may  accumulate 
additional  service  or  mileage  before 
conducting  retests,  subject  to  the 
provisions  of  paragraph  (c)  of  this 
section. 

4.  A  new  §  86.1009-2001  is  added  to 
subpart  K  to  read  as  follows: 

§  86.1009-2001  Calculation  and  reporting 
of  test  results. 

(a)  Initial  test  results  are  calculated 
following  the  Federal  Test  Procedure 
specified  in  §86.1008-2001(a). 
Rounding  is  done  in  accordance  wdth 
ASTM  E  29-67  (reapproved  1980)  (as 
referenced  in  §  86.094-28 
(a)(4)(i)(B)(2)(ji)  to  the  number  of 
decimal  places  contained  in  the 
applicable  emission  standard  expressed 
to  one  additional  simificant  figure. 

(b)  Final  test  results  are  calculated  by 
summing  the  initial  test  results  derived 
in  paragraph  (a)  of  this  section  for  each 
test  vehicle  or  engine,  dividing  by  the 
number  of  times  that  specific  test  has 
been  conducted  on  the  vehicle  or 
engine,  and  rounding  to  the  same 
number  of  decimal  places  contained  in 
the  applicable  standard  expressed  to 
one  additional  significant  figure. 
Rounding  is  done  in  accordance  with 
ASTM  E  29-67  (reapproved  1980)  (as 
referenced  in  §  86.094- 
28(a)(4)(i)(B)(2)(/i)). 

(c)  Final  deteriorated  test  results.  (1) 
The  final  deteriorated  test  results  for 
each  light-duty  truck,  heavy-duty 
engine,  or  heavy-duty  vehicle  tested 
according  to  subpart  B,  C,  D,  I,  M,  N,  or 


P  of  this  part  are  calculated  by 
multiplying  or  adding  the  final  test 
results  by  the  appropriate  deterioration 
factor  derived  finm  the  certification 
process  for  the  engine  or  evaporative/ 
refueling  family  and  model  year  to 
which  the  selected  configuration 
belongs.  For  the  purpose  of  this 
paragraph,  if  a  multiplicative 
deterioration  factor  as  computed  during 
the  certification  process  is  less  than  one, 
that  deterioration  factor  shall  be  one.  If 
an  additive  deterioration  factor  as 
computed  during  the  certification 
process  is  less  than  zero,  that 
deterioration  factor  wrill  be  zero. 

(2)  Exceptions.  There  are  no 
deterioration  factors  for  light-duty  truck 
emissions  obtained  during  testing  in 
accordance  with  subpart  O  of  this  part 
or  with  §86.146-96.  Accordingly,  for 
the  CST  and  the  fuel  dispensing 
spitback  test  the  term  “final  deteriorated 
test  results”  means  the  final  test  results 
derived  in  paragraph  (b)  of  this  section 
for  each  test  vehicle. 

(3)  The  final  deteriorated  test  results 
obtained  in  paragraph  (c)  (1)  and  (2)  of 
this  section  are  rounded  to  the  same 
number  of  decimal  places  contained  in 
the  applicable  emission  standard. 
Rounding  is  done  in  accordance  with 
ASTM  E  29-67  (reapproved  1980)  (as 
referenced  in  §  86.094- 
28(a)(4)(i)(B)(2)(iJ-)). 

(d)  Within  five  working  days  after 
completion  of  testing  of  all  engines  or 
vehicles  pursuant  to  a  test  order,  the 
manufacturer  shall  submit  to  the 
Administrator  a  report  which  includes 
the  following  information: 

(1)  The  location  and  description  of  the 
manufacturer’s  emission  test  facilities 
which  were  utilized  to  conduct  testing 
reported  pursuant  to  this  section. 

(2)  The  applicable  standards  or 
compliance  levels  against  which  the 
engines  or  vehicles  were  tested. 

(3)  Deterioration  factors  for  the 
selected  configuration. 

(4)  A  description  of  the  engine  or 
vehicle  and  any  emission-related 
component  selection  method  used. 

(5)  For  each  test  conducted. 

(i)  Test  engine  or  vehicle  description 
including: 

(A)  Configuration,  engine  family,  and 
evaporative/refueling  family 
identification. 

(B)  Year,  make,  build  date,  and  model 
of  vehicle. 

(C)  Vehicle  Identification  Number. 

(D)  Miles  accumulated  on  vehicle. 

(ii)  Location  where  mileage 
accumulation  was  conducted  and 
description  of  accumulation  schedule. 

(iii)  Test  number,  date  initial  test 
results,  final  results  and  final 
deteriorated  test  results  for  all  valid  and 
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invalid  exhaust  emission  tests,  and  the 
reason  for  invalidation,  if  applicable. 

(jv)  A  complete  description  of  any 
modification,  repair,  preparation, 
maintenance  and/or  testing  which  was 
performed  on  the  test  engine  or  vehicle 
and  has  not  been  reported  pursuant  to 
any  other  paragraph  of  this  subpart  and 
will  not  be  performed  on  all  other 
production  engines  or  vehicles. 

(v)  Where  an  engine  or  vehicle  was 
deleted  from  the  test  sequence  by 
authorization  of  the  Administrator,  the 
reason  for  the  deletion. 

(vi)  For  all  valid  and  invalid  exhaust 
emission  tests,  carbon  dioxide  emission 
values  for  LDTs  and  brake-specific  fuel 
consumption  values  for  HDEs. 

(vii)  Any  other  information  the 
Administrator  may  request  relevant  to 
the  determination  as  to  whether  the  new 
motor  vehicles  being  manufactured  by 
the  manufacturer  do  in  fact  conform 
with  the  regulations  with  respect  to 
which  the  certificate  of  conformity  was 
issued. 

(6)  The  following  statement  and 
endorsement; 

This  report  is  submitted  pursuant  to 
sections  206  and  208  of  the  Clean  Air  Act. 
This  Selective  Enforcement  Audit  was 
conducted  in  complete  conformance  with  all 
applicable  regulations  under  40  CFR  part  86 
and  the  conditions  of  the  test  order.  No 
emission  related  change(s]  to  production 
processes  or  quality  control  procedures  for 
the  engine  or  vehicle  configuration  tested 
have  b^n  made  between  receipt  of  this  test 
order  and  conclusion  of  the  audit.  All  data 
and  information  reported  herein  is,  to  the 
best  of 


(Company  Name) 

knowledge,  true  and  accurate.  I  am  aware  of 
the  penalties  associated  with  violations  of  the 
Clean  Air  Act  and  the  regulations  thereunder. 

(Authorized  Company  Representative) 

5.  A  new  §  86.1010-2001  is  added  to 
subpart  K  to  read  as  follows: 

§  86.1010-2001  Compliance  with 
acceptable  quality  level  and  passing  and 
falling  criteria  for  Selective  Enforcement 
Audits. 

(a)  The  prescribed  acceptable  quality 
level  is  40  percent. 

(b)  A  failed  vehicle  or  engine  is  one 
whose  final  deteriorated  test  results 
pursuant  to  §  86.1009-2001(c)  exceed  at 
least  one  of  the  applicable  emission 
standards  associated  with  the  test 
procedures  pursuant  to  §  86.1008- 
2001(a). 

(c) (1)  Pass/fail  criteria.  The 
manufacturer  shall  test  light-duty 


trucks,  heavy-duty  engines,  or  heavy- 
duty  vehicles  comprising  the  test 
sample  rmtil  a  pass  decision  is  reached 
for  all  of  the  pollutants  associated  with 
all  of  the  test  procedures  pursuant  to 
§  86.100&-2001(a)  or  a  fail  decision  is 
reached  for  one  of  these  pollutants.  A 
pass  decision  is  reached  when  the 
cumulative  number  of  failed  vehicles  or 
engines,  as  defined  in  paragraph  (b)  of 
this  section,  for  each  pollutant  is  less 
than  or  equal  to  the  fail  decision 
number  appropriate  to  the  cumulative 
number  of  vehicles  tested.  A  fail 
decision  is  reached  when  the 
cumulative  number  of  failed  vehicles  or 
engines  for  one  pollutant  is  greater  than 
or  equal  to  the  fail  decision  number 
appropriate  to  the  cumulative  number  of 
vehicles  tested.  The  pass  and  fail 
decision  numbers  associated  with  the 
cumulative  number  of  vehicles  tested 
are  determined  by  use  of  the  tables  in 
appendix  X  of  this  part  appropriate  to 
the  projected  sales  as  made  by  the 
heavy-duty  engine  or  heavy-duty 
vehicle  manufacturer  in  its  Application 
for  Certification,  or  as  made  by  the  light- 
duty  truck  manufacturer  in  its  report 
submitted  under  §  600.207-80(a)(2)  of 
this  chapter  (Automobile  Fuel  Economy 
Regulations).  In  the  tables  in  appendix 
X  of  this  part,  sampling  plan  “stage” 
refers  to  the  cumulative  number  of 
vehicles  or  engines  tested.  Once  a  pass 
decision  has  been  made  for  a  particular 
pollutant  associated  with  a  particular 
test  procedure  pursuant  to  §  86.1008- 
2001(a),  the  number  of  vehicles  or 
engines  whose  final  deteriorated  test 
results  exceed  the  emission  standard  for 
that  pollutant  may  not  be  considered 
any  further  for  purposes  of  the  audit. 

(2)  CST  criteria  only.  For  CST  testing 
pursuant  to  subpart  O,  a  pass  or  fail 
decision  is  determined  according  to  the 
pass/ fail  criteria  described  in  paragraph 
(c)(1)  of  this  section,  except  that  for  each 
vehicle,  the  CST  in  its  entirety  is 
considered  one  pollutant. 

(d)  Passing  or  failing  of  an  SEA  audit 
occurs  when  the  decision  is  made  on 
the  last  vehicle  or  engine  required  to 
make  a  decision  under  paragraph  (c)  of 
this  section. 

(e)  The  Administrator  may  terminate 
testing  earlier  than  required  in 
paragraph  (c)  of  this  section. 

PART  8&-CLEAN<FUEL  VEHICLES 

1.  The  authority  citation  for  part  88 
continues  to  read  as  follows; 


Authority:  42  U.S.C.  7410,  7418,  7581, 

7582,  7583,  7584,  7586,  7588, 7589,  and 
7601(a). 

2.  A  new  §  88.311-98  is  added  to 
subpart  C,  to  read  as  follows; 

§  88.31 1 -98  Emissions  standards  for 
Inherently  Low-Emission  Vehicles. 

Section  88.311-98  includes  text  that 
specifies  requirements  that  differ  from 
§  88.311-93.  Where  a  paragraph  in 
§88.311-93  is  identical  and  applicable 
to  §  88.311-98,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  “(Reserved).  For 
guidance  see  §  88.311-93.” 

(a)  heading  through  (a)(l)(ii) 
(Reserved).  For  guidance  see  §88.311- 
93. 

(iii)  The  vehicle  must  meet  other 
special  requirements  applicable  to 
conventional  or  clean-fuel  vehicles  and 
their  fuels  as  described  in  any  other 
regulations  in  40  CFR  chapter  I, 
subchapter  C,  including  40  CFR  parts  86 
and  88  (e.g.,  onboard  refueling 
provisions). 

(b)  through  (e)  (Reserved).  For 
guidance  see  §  88.311-93. 

PART  600— FUEL  ECONOMY  OF 
MOTOR  VEHICLES 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  Title  III  of  the  Energy  Policy 
and  Conservation  Act  of  1975,  Pub.  L.  94- 
163,  89  Stat.  871,  Title  IV  of  the  National 
Energy  Conservation  Policy  Act  of  1978,  Pub. 
L.  95-619,  92  Stat.  3206,  Section  371  of  the 
North  American  Free  Trade  Agreement 
Implementation  Act  of  1993,  Pub.  L.  103- 
182,  107  Stat.  2057. 

2.  Section  600.111-80  in  subpart  B  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  600.1 1 1-80  Test  procedures. 

(a)  The  test  procedures  to  be  followed 
for  generation  of  the  city  fuel  economy 
data  are  those  prescribed  in  §§  86.127- 
94  through  86.138-78  of  this  chapter,  as 
applicable.  (The  evaporative  and 
refueling  loss  portions  of  the  test 
procedure  may  be  omitted  imless 
specifically  required  by  the 
Administrator.) 

*  «  •  «  * 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  533 
[Docket  No.  91-50;  Notice  4] 

RIN  2127  AE42 

Light  Truck  Average  Fuel  Economy 
Standards:  Model  Years  1996-1997 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes  the 
average  fuel  economy  standard  for  light 
trucks  manufactured  in  model  years 
(MY)  1996-97.  The  issuance  of  the 
standard  is  required  by  Title  V  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act.  The  (combined)  standard 
for  all  light  trucks  manufactured  by  a 
manufacturer  is  20.7  mpg  for  both  MY 
1996  and  MY  1997.  The  agency  also 
refers  interested  parties  to  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM),  addressing  light  truck  CAFE 
standards  for  MYs  1998-2006, 
published  in  today’s  Federal  Register. 
DATES:  The  amendment  is  effective  May 
6, 1994.  The  standard  applies  to  the 
1996  and  1997  model  years.  Petitions 
for  reconsideration  must  be  submitted 
within  30  days  of  publication. 
ADDRESSES:  Petitions  for  reconsideration 
should  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW., 
Washington,  E)C  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Orron  Kee,  Office  of  Market  Incentives, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590  (202-366-0846). 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

II.  Summary  of  Decision 

III.  Manufacturer  Capabilities  for  MYs  1996- 

97 

A.  Manufacturer  Projections 

B.  Possible  Additional  Actions  to  Improve 
MYs  1996-97  CAFE 

C.  Manufacturer-Specific  CAFE 
Capabilities 

IV.  Other  Federal  Standards 

A.  Safety  Standards 

B.  Revised  Emissions  Standards 

C.  Test  Weight  for  Light  Trucks  over  6,000 
Pounds  GVWR 

D.  Phase-out  of  Chlorofluorocarbons 

V.  Domestic/lmport  Fleet  Distinction 

VI.  The  Need  of  the  Nation  to  Conserve 

Energy 

VII.  Determining  the  Maximum  Feasible 
Average  Fuel  Economy  Level 

A.  Interpretation  of  “Feasible” 


B.  Industry-wide  Considerations 

C  Petroleum  Consumption 

D.  The  MYs  1996-97  Standard 

VIII.  Rulemaking  Analyses  and  Notices 

A.  Economic  Impacts 

B.  National  Environmental  Policy  Act 

C.  Regulatory  Flexibility  Act 

D.  Executive  Order  12612  (Federalism) 

E.  Civil  Justice  Reform 

F.  Department  of  Energy  Review 

I.  Background 

In  December  1975,  during  the 
aftermath  of  the  energy  crisis  created  by 
the  oil  embargo  of  1973-74,  Congress 
enacted  the  Energy  Policy  and 
Conservation  Act.  Congress  included  a 
provision  in  that  Act  establishing  an 
automotive  fuel  economy  regulatory 
program.  That  provision  added  a  new 
title,  title  V,  “Improving  Automotive 
Efficiency,”  to  the  Motor  Vehicle 
Information  and  Cost  Saving  Act  (the 
Act).  Title  V  provides  for  the 
establishment  of  average  fuel  economy 
standards  for  cars  and  light  trucks. 

Section  502(b)  of  the  Act  requires  the 
Secretary  of  Transportation  to  issue 
light  truck  fuel  economy  standards  for 
each  model  year.  Standards  are  required 
to  be  set  at  least  18  months  prior  to  the 
beginning  of  the  model  year.  The  Act 
provides  that  the  fuel  economy 
standards  are  to  be  set  at  the  maximum 
feasible  average  fuel  economy  level.  In 
determining  maximum  feasible  average 
fuel  economy  level,  the  Secretary  is 
required  under  section  502(e)  of  the  Act 
to  consider  four  factors:  technological 
feasibility;  economic  practicability:  the 
effect  of  other  Federal  motor  vehicle 
standards  on  fuel  economy;  and  the 
need  of  the  nation  to  conserve  energy. 
(Responsibility  for  the  automotive  fuel 
economy  program  was  delegated  by  the 
Secretary  of  Transportation  to  the 
Administrator  of  NHTSA  (41  FR  25015, 
June  22, 1976)). 

On  October  8, 1991,  NHTSA 
published  in  the  Federal  Register  (56 
FR  50694)  a  questionnaire  concerning 
fuel  economy  standards  for  MYs  1995- 
1997.  The  comments  received  in 
response  to  the  questionnaire  are 
available  in  Docket  No.  91-50. 

After  analyzing  the  responses  to  the 
questionnaire  and  reviewing  other 
available  data,  NHTSA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
proposing  average  fuel  economy 
standards  for  light  trucks  for  MYs  1995- 
97.  57  FR  61377  (December  24, 1992). 
The  agency  proposed  to  select  the 
standards  from  within  a  range  of  20.5- 
21.0  mpg  for  MY  1995,  and  20.5-21.5 
mpg  for  MYs  1996  and  1997.  These 
ranges  were  based  on  the  agency's 
tentative  evaluation  of  manufacturer 
capabilities. 


In  response  to  the  December  24, 1992 
NPRM,  the  agency  received  comments 
from  General  Motors  (GM),  Ford, 
Chrysler,  the  American  Automobile 
Manufacturers  Association  (AAMA, 
formerly  the  Motor  Vehicle 
Manufacturers  Association),  Rover 
Group,  the  National  Automobile  Dealers 
Association,  and  about  50  organizations 
concerned  about  the  continuing 
availability  to  consumers  of  a  full  range 
of  light  trucks,  including,  among  others, 
the  Coalition  for  Vehicle  Choice, 
Consumer  Alert,  and  the  Competitive 
Enterprise  Institute  (CEI).  The  issues 
raised  by  the  commenters  are  addressed 
below. 

On  April  7, 1993,  the  agency 
published  a  final  rule  establishing  a  20  6 
mpg  combined  average  fuel  economy 
standard  for  light  trucks  manufactured 
in  MY  1995  (58  FR  18019).  The  limited 
time  then  available  to  promulgate  a  final 
rule  for  MY  1995  precluded  a  thorough 
consideration  of  the  issues  related  to 
light  truck  CAFE  standards  for  MYs 
1996-97.  Therefore,  NHTSA  announced 
that  it  would  reach  a  decision  later  with 
respect  to  the  light  truck  standard  for 
those  model  years. 

Subsequent  to  publication  of  the  final 
rule  establishing  the  CAFE  standard  for 
MY  1995,  NHTSA  received  another 
comment  from  Ford,  in  which  the 
manufacturer  revised  some  of  the  risks 
and  opportunities  it  believed  it  faced  in 
MYs  1996-97.  This  resulted  in  revised 
CAFE  projections  for  those  years.  The 
Department  also  received  a  letter  from 
the  Energy  Conservation  Coalition  (ECC) 
recommending  that  light  truck  CAFE  for 
those  years  be  sharply  increased.  ECC’s 
letter  was  signed  by  ECC,  itself,  as  well 
as  the  Environmental  &  Energy  Study 
Institute,  Public  Citizen,  Sierra  Club, 
American  Council  for  an  Energy- 
Efficient  Economy,  Center  for  Auto 
Safety,  and  U.S.  Public  Interest  Research 
Group. 

II.  Summary  of  Decision 

Based  on  its  analysis,  the  agency  is 
establishing  a  combined  average  ffiel 
economy  standard  for  MYs  1996  and 
1997  at  20.7  mpg.  The  agency  notes  that 
the  relatively  short  leadtime  for  MYs 
1996-97  precludes  significant 
technological  changes  beyond  that 
which  manufacturers  have  already 
planned.  Given  the  continuing  need  to 
conserve  energy,  as  discussed  elsewhere 
in  this  notice,  and  the  increasing  ratio 
of  light  truck  to  passenger  car  sales, 
NHTSA  desires  to  insure  that  feasible 
light  truck  CAFE  improvements  will 
continue  to  be  made.  To  achieve  this 
goal,  the  agency  has  published  an 
ANPRM  in  today’s  Federal  Register 
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addressing  light  truck  CAFE  standards 
for  MYs  1998-2006. 

NHTSA  is  eliminating  the 
requirement  that  captive  imports  and 
other  light  trucks  be  required  to  meet 
CAFE  standards  separately.  Beginning 
in  MY  1996,  there  will  be  a  combined 
standard  that  will  apply  to  each 
manufacturer’s  light  truck  fleet  in  its 
entirety. 

III.  Manufacturer  Capabilities  for  MYs 
1996-97 

In  evaluating  manufacturers’  fuel 
economy  capabilities  for  MYs  1996-97, 
the  agency  has  analyzed  manufacturers’ 
current  projections  and  underlying 
product  plans  and  has  considered  what, 
if  any,  additional  actions  the 
manufacturers  could  take  to  improve 
their  fuel  economy.  A  more  detailed 
discussion  of  these  issues  is  contained 
in  the  agency’s  Regulatory  Evaluation, 
which  is  being  placed  in  the  docket  for 
this  notice.  Some  of  the  information 
included  in  the  Regulatory  Evaluation, 
including  the  details  of  manufacturers’ 
future  product  plans,  has  been 
determined  by  the  agency  to  be 
confidential  business  information 
whose  release  could  cause  competitive 
harm.  The  public  version  of  the 
Regulatory  Evaluation  omits  the 
confidential  information. 

A.  Manufacturer  Projections 

1.  General  Motors 

As  discussed  in  the  NPRM,  General 
Motors  (GM)  projected  in  December 
1991  that  it  could  achieve  a  light  truck 
CAFE  level  of  20.7  mpg  for  MYs  1996- 
97.  In  its  February  1993  comment  on  the 
NPRM,  GM  revised  its  projection 
slightly  dowTiward,  to  20.5  mpg.  By 
comparison,  in  a  mid-model  year  report 
submitted  in  July  1992,  GM  project^  a 
MY  1992  CAra  of  20.2  mj>g.  In  its  mid¬ 
model  year  report  submitt^  in  July 
1993,  it  projected  a  MY  1993  CAFE  of 
19.8  mi>g. 

GM  stated  in  its  February  1993 
comment  that  the  light  truck  CAFE 
standard  for  MYs  1996-97  "should  be 
set  no  higher  than  20.5  mpg.  and  even 
that  may  be  too  high.’’ 

2.  Ford 

Ford  projected  in  January  1992  that  it 
could  achieve  a  light  truck  CAFE  level 
of  21.6  mpg  for  1996,  and  21.5  mpg 
for  MY  1997.  These  projections  were 
revised  by  Ford  in  a  May  1993  letter 
updating  its  comment  to  the  NPRM, 
which  stated  that,  after  re-evaluating  the 
risks  and  opportunities  it  faced  in  those 
model  years,  it  could  achieve  a  light 
truck  CAFE  level  of  21.1  mpg  in  MY 
1996  and  21.6  mpg  in  MY  1997.  Ford 


stated  that  the  risk  factors  could  reduce 
its  CAFE  level  for  MY  1996  to  as  low  as 
20.8  mpg,  and  for  MY  1997  to  21.0  mpg. 
By  comparison,  in  its  final  model  year 
data  submitted  to  the  Environmental 
Protection  Agency  (EPA),  Ford  reported 
a  MY  1992  CAFE  of  20.3  mpg.  In  its 
mid-rhodel  year  report  submitted  to 
NHTSA  in  July  1993,  that  company 
projected  a  MY  1993  CAFE  of  20.7  mpg. 

Ford  recommended  in  its  comment  on 
the  NPRM  that  the  agency  establish  the 
MY  1996  standard  at  the  same  level  as 
the  MY  1994  standard,  20.5  mpg.  It 
commented  that  the  agency  could  raise 
the  MY  1997  standard  to  a  level  no 
higher  than  21.0  mpg. 

3.  Chrysler 

Chrysler  projected  in  December  1991 
that  it  could  achieve  a  light  truck  CAFE 
level  of  21.0  mpg  for  MYs  1996-97.  In 
its  January  1993  comment  on  the  NPRM, 
Chrysler  revised  its  projection  slightly 
downward,  to  20.8  mpg  for  MY  1996 
and  20.9  mpg  for  MY  1997.  By  way  of 
comparison,  Chrysler  achiev^  a  CAFE 
level  of  21.2  mpg  for  MY  1992  according 
to  its  final  model  year  data  as  reported 
to  the  EPA,  and  projected  a  CAFTE  level 
of  21.0  mpg  for  MY  1993  in  its  July  1993 
mid-model  year  repmrt  to  NHTSA. 

Chrysler  commented  that  it  supports 
a  standard  of  20.5  mp>g  for  MYs  1996- 
97  because  it  does  not  anticipate  any 
major  improvements  in  light  truck  ^el 
economy  through  new  technological 
applications. 

4.  Other  Manufacturers 

Most  light  truck  manufacturers  other 
than  GM,  Ford  and  Chrysler  only 
compete  in  the  small  vehicle  portion  of 
the  light  truck  market  and  are  therefore 
expected  to  achieve  CAFE  levels  well 
above  those  three  companies.  By  way  of 
example,  in  their  mid-model  year 
reports  for  1993,  Toyota  projected  a 
li^t  truck  CAFE  of  21.8  mi>g,  Isuzu  21.8 
mpg,  Mazda  23.6  mpg,  Mitsubishi  21.2 
mpg,  Subaru  29.1  mpg,  Suzuki  28.9 
mpg,  and  Volkswagen  21.0  mpg. 

In  the  NPRM,  NHTSA  noted  that  two 
companies.  Range  Rover  and  PAS, 
projected  MY  1992  light  truck  CAFE 
levels  that  are  well  below  those  of  the 
large  domestic  manufacturers.  In  their 
mid-model  year  reports  for  MY  1992, 
Range  Rover  projected  a  CAFE  level  of 
16.3  mpg  and  PAS  18.6  mpg.  The 
agency  notes  that  in  their  mid-model 
year  reports  for  MY  1993,  Range  Rover 
projected  a  CAFE  level  of  15.4  mpg  and 
PAS  18.5  mpg.  Both  of  these  companies 
sell  a  small  number  of  light  trucks  in  the 
U.S..  on  the  order  of  about  5,000 
vehicles  or  less.  PAS  modifies  GM  light 
trucks.. 


One  other  company  which  has  a 
CAFE  capability  below  that  of  the  large 
domestic  manufacturers  is  UMC,  a  small 
domestic  producer  of  delivery  vans. 

That  company  projects  selling  950  light 
trucks  in  MY  1993,  with  a  CAFE  of  18.8 
mpg. 

B.  Possible  Additional  Actions  To 
Improve  MYs  1996-97  CAFE 

The  agency  analyzed  the  additional 
actions  which  manufacturers  may  be 
able  to  take  to  improve  their  CAIE 
levels  above  those  that  they  currently 
project  for  MYs  1996-97.  These  actions 
may  be  divided  into  two  categories: 
further  technological  changes  and 
product  restrictions. 

1.  Further  Technological  Changes 

The  ability  to  improve  CAFE  by 
further  technological  changes  to  product 
plans  is  dependent  on  the  availability  of 
fuel  efficiency  enhancing  technologies 
that  manufacturers  are  able  to  apply 
within  the  available  time. 

The  agency's  Regulatory  Evaluation 
discusses  the  fuel  efficiency  enhancing 
technologies  which  are  expected  to  be 
available  by  MYs  1996-97.  However,  for 
MYs  1996-97,  limited  leadtime  is  a 
significant  constraint  on  the  increased 
use  of  these  technologies.  NHTSA 
recognizes  that  the  leadtime  necessary 
to  implement  significant  improvements 
in  engines,  transmissions,  aerodynamics 
and  rolling  resistance  is  typically  at 
least  three  years.  Also,  as  the  agency 
discussed  in  establishing  its  final  rule 
for  MYs  1993-94,  once  a  new  design  is 
established  and  tested  as  feasible  for 
production,  the  leadtime  necessary  to 
design  tools  and  test  components  is 
typically  30  to  36  months.  Some 

f>otential  major  changes  may  take  even 
onger.  Leadtimes  for  new  vehicles  are 
usually  at  least  three  years.  Further, 
light  trucks  have  a  long  model  life,  i.e., 
8-10  years  or  more.  If  a  manufacturer 
must  make  a  major  model  change  ahead 
of  its  normal  schedule,  this  change  may 
have  a  significant,  unprogrammed 
financial  impact.  NHTSA  notes  that 
AAMA  stated  in  its  comment  that  the 
above  leadtimes,  which  the  agency  cited 
in  the  NPRM.  are  more  typical  for 
passenger  cars  and  that  truck  leadtimes 
are  even  longer. 

Given  the  leadtime  constraint,  the 
agency  does  not  believe  that 
manufacturers  can  achieve  significant 
improvements  in  their  projected  MYs 
1996-97  CAFE  levels  by  additional 
technological  actions. 

2.  Product  Restrictions 

As  an  alternative  to  technological 
improvements,  manufacturers  could 
improve  their  CAFE  by  restricting  their 
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product  offerings,  e.g.,  limiting  or 
deleting  production  of  particular  larger 
light  tru<^  models  and  larger 
displacement  engines.  Such  product 
restrictions,  if  made  necessary  by 
selection  of  a  CAFE  standard  that  is 
above  manufacturers’  capabilities,  could 
result  in  adverse  economic  impacts  on 
the  industry  and  the  economy  as  a 
whole. 

To  develop  an  independent  indicator 
of  the  potential  impacts  of  a  standard 
that  could  be  met  only  by  product 
restrictions,  the  agency  estimated  the 
loss  of  production  associated  with 
sufficient  production  restrictions  by  GM 
to  raise  its  CAFE  by  0.5  mpg.  To 
estimate  this  effect,  the  agency 
eliminated  production  of  GM’s  least  fuel 
efficient  models  until  the  desired 
improvement  in  CAFE  was  achieved. 
NHTSA  stated  in  the  NPRM  that  this 
approach  tends  to  yield  the  maximum 
possible  negative  impacts,  because  it 
does  not  include  the  possibility  of 
consumers  accepting  a  smaller  truck  or 
engine,  or  switching  to  vehicles  over 
8500  pounds  GVWR.  Also,  it  ignores  the 
possibility  of  additional  technological 
improvements  to  these  truck  fleets,  or 
compliance  through  the  use  of  credits 
earned  in  other  model  years. 

For  MY  1996,  the  NHTSA  analysis 
indicates  that  to  increase  its  CAFE  by 
0.5  mpg  by  restricting  sales,  GM  could 
suffer  a  sales  loss  of  up  to  151,000  units 
of  its  projected  light  truck  production 
for  that  year.  The  potential  job  losses 
under  this  scenario  in  manufacturer  and 
supplier  industries  could  total  roughly 
25,000.  For  MY  1997,  a  similar  increase 
in  CAFE  of  0.5  mpg  could  cause  GM  a 
sales  loss  of  up  to  142,000  units,  with 
a  concurrent  potential  loss  to  the 
industry  of  nearly  24,000  jobs. 

GM  commented  that  it  takes  issue 
with  NHTSA’s  statement  that  its 
analysis  of  job  losses  is  necessarily  an 
upper  bound.  That  company  stated  that 
it  could  be  that  a  manufacturer’s 
product  restrictions  would  not  be  done 
by  eliminating  the  least  fuel  efficient 
vehicles  first  from  its  CAFE  fleet,  but  a 
manufacturer  could  instead  choose  to 
restrict  products  based  not  only  on  their 
fuel  efficiency  but  also  their  profit 
contributions.  GM  stated  that  this 
strategy  could  lead  to  larger  lost  sales 
and  jobs. 

Given  the  considerations  discussed 
above,  NHTSA  concludes  that 
significant  product  restrictions  should 
not  be  considered  as  part  of 
manufacturers’  capabilities  to  improve 
their  MYs  1996-97  CAFE  levels. 


C.  Manufacturer-Specific  CAFE 
Capabilities 

As  discussed  later  in  this  notice, 
NHTSA  takes  “industrywide 
considerations’’  into  account  in  setting 
fuel  economy  standards.  In  carrying  this 
out,  the  agency  has  traditionally  focused 
on  the  least  capable  manufacturer  with 
a  substantial  share  of  light  truck  sales. 
For  MYs  1996-97,  the  agency  has 
determined  that  GM  is  the  least  capable 
manufacturer  with  a  substantial  share  of 
sales. 

1.  GM 

As  indicated  above,  GM  currently 
projects  its  MYs  1996-97  light  truck 
CAFE  level  at  20.5  mpg.  It  has  also 
identified  certain  risks  related  to 
technology  and  mix  which  it  says  could 
reduce  its  CAFE  level  by  as  much  as  0.5 
mpg  in  MY  1996  and  0.3  mpg  in  MY 
1997.  As  discussed  in  the  Regulatory 
Evaluation,  however,  the  agency  has 
analyzed  these  potential  risks  and 
believes  that  they  are  unlikely  to  have 
as  large  an  effect  as  GM  believes.  In 
addition,  GM  has  identified  an 
additional  product  action  it  is 
considering  which  could  also  reduce  its 
CAFE.  However,  NHTSA  believes  the 
issues  of  whether  GM  will  actually  take 
the  product  action,  and  if  so,  what  the 
fleet  penetration  would  be  for  MYs 
1996-97,  are  too  speculative  to  justify 
an  adjustment  to  GM’s  CAFE  capability. 
NHTSA  notes  that  it  is  not  identifying 
the  product  action  because  it  is 
confidential  business  information. 

After  carefully  evaluating  GM’s 
product  plan,  NHTSA  believes  that 
company  is  capable  of  achieving  a  light 
truck  CAFE  of  20.7  mpg  in  both  MYs 
1996  and  1997.  The  factors  explaining 
the  difference  between  GM’s  projection 
and  the  agency's  estimate  of  its 
capability  are  discussed  below. 

First,  as  discussed  in  the  NPRM,  GM 
projects  that  a  much  larger  portion  of  its 
MYs  1996-97  fleet  will  have  four-wheel 
drive  (4\\T))  than  it  has  had  in  recent 
years,  or  than  its  competitors  are 
projecting.  The  agency  stated  in  the 
NTRM  that  it  is  not  aware  of  any  reason 
to  expect  that  the  4WD  market  will 
continue  to  increase.  NHTSA  also  stated 
that  it  believes  there  are  alternatives  to 
4VVD,  including  traction  control. 

GM  commented  that  it  believes  its 
forecast  of  MYs  1996-97  4WD 
penetration  is  realistic,  stating  that 
competitors’  actions  in  the  4WD 
segments,  the  use  of  all-wheel  drive 
configurations  and  market  data  for 
future  years  support  its  projections.  GM 
also  argued  that  traction  control  is  not 
an  alternative  to  4WD  trucks  since  it  has 
little  benefit  for  off-road  applications. 


The  agency  continues  to  believe  that 
it  is  unlikely  that  the  4WD  market  share 
will  increase  appreciably  for  the  fleet  in 
general,  or  for  GM  in  particular,  over  the 
timeframe  between  now  and  MYs  1996- 
97.  Since  the  mid-1980’s,  the  4WD  share 
of  total  light  truck  sales  for  each  model 
year  has  consistently  been  within  the 
range  of  32-35  percent.  No  data  have 
been  presented  to  the  agency  which 
demonstrate  that  this  share  will 
significantly  change  by  MYs  1996-97. 
The  agency  notes  that,  while  it  agrees 
that  traction  control  isn’t  an  alternative 
to  4WD  for  off-road  applications,  it 
would  be  a  reasonable  alternative  for 
on-road  use  for  many  consumers.  No 
evidence  has  been  presented  to  the 
agency  which  shows  that  there  will  be 
increased  need  or  demand  for  more 
4WD  or  off-road  vehicles. 

As  discussed  in  the  Regulatory 
Evaluation,  since  NHTSA  believes  that 
GM’s  MYs  1996  and  1997  product  plans 
overstate  the  percentage  of  4WD 
vehicles  that  it  will  sell,  the  agency  has 
adjusted  that  company’s  CAFE 
projections  to  reflect  what  it  believes  is 
a  more  realistic  share.  In  making  this 
adjustment,  the  agency  assumed  that 
GM's  4WD  percentage  for  MYs  1996-97 
will  be  the  same  as  for  MY  1993,  the 
model  year  in  which  GM  had  its  highest 
4WD  share  ever.  NHTSA  also  refined 
the  analysis  presented  in  the 
Preliminary  Regulatory  Impact  Analysis 
(PRIA)  to  more  accurately  reflect  the 
particular  vehicles  that  GM  is  likely  to 
sell  more  of  and  less  of.  With  this 
adjustment,  and  assuming  that  the  4WD 
share  of  GM’s  light  truck  fleet  for  MYs 
1996-97  is  consistent  with  both  that 
company’s  and  its  competitors’ 
historical  levels,  its  CAFE  would  be 
more  than  0.1  mpg  higher  in  MY  1996, 
although  it  would  be  less  than  half  that 
amount  higher  in  MY  1997. 

NHTSA  stated  in  the  NPRM  that  the 
GM  fleet  leads  the  other  manufacturers 
in  every  engine  performance  calculation 
carried  out  by  the  agency  and  that  GM’s 
performance  levels  are  detrimental  to  its 
fuel  economy  performance.  The  agency 
indicated,  for  example,  that  if  GM’s  light 
truck  fleet  for  MY  1995  were  closer  to 
the  values  achieved  by  other 
manufacturers  for  the  various 
performance  measurements,  GM’s  CAFE 
values  in  that  model  year  might  be 
improved  by  between  0.3  and  0.4  mpg. 

GM  commented  that  it  disagrees  with 
the  agency’s  assessment  in  the  NPRM 
that  GM’s  CAFE  could  be  boosted  0.4 
mpg  by  lowering  engine  performance. 
That  company  stated  that  it  believes  that 
NHTSA’s  performance  adjustment  was 
based  on  an  incorrect  sales  weighted 
analysis  of  GM’s  performance  levels 
compared  to  its  competitors.  GM  stated 
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that  a  manufacturer’s  average  • 
performance  level,  like  many  other 
vehicle  attributes  such  as  average 
weight  or  engine  displacement,  is  a 
function  of  the  mix  it  sells.  That 
company  stated  that  when  its  mix  is 
compared  to  its  competitors’  mix,  GM’s 
performance  levels  do  not  appear  to  be 
out  of  line  with  other  manufacturers. 

As  discussed  in  the  Regulatory 
Evaluation,  the  agency  has  evaluated 
GM’s  comment  concerning  comparative 
performance  levels.  NHTSA  has  also 
reviewed  revised  MYs  1996-97  fleet 
projections  submitted  by  GM  and  Ford, 
which  resulted  in  reduced  fleet  average 
values  for  almost  all  performance 
measures.  In  light  of  these  adjustments, 
NHTSA  has  concluded  that  the 
performance  level  of  the  GM  fleet  is 
only  slightly  greater  than  its  competitors 
and  that  GM  can  make  a  small 
improvement  in  its  MYs  1996-97  light 
truck  CAFE  by  bringing  its  performance 
levels  more  in  line  with  its  competitors. 
The  value  of  a  CAFE  adjustment  if  GM 
were  to  reach  comparable  levels  of 
performance  would  be  irearly  0.2  mpg  in 
both  MYs  1996  and  1997. 

NHTSA  believes  that  there  are  few 
other  opportunities  available  to  GM  to 
make  small  improvements  in  its  MYs 
1996-97  light  truck  CAFE.  There  is  little 
time  left  before  the  start  of  the  MY  1996 
production  in,  roughly,  July  1995.  It  is 
unlikely  that  GM  can  make  any 
significant  technological  change  to  its 
products  to  increase  its  average  fuel 
economy  in  this  period,  and  the  agency 
is  unable  to  discern  any  technology 
plans  for  MY  1997  that  might  be  pulled 
ahead  for  earlier  introduction  in  MY 
1996.  The  additional  leadtime  before 
MY  1997  production  begins  may  allow 
for  some  minor  technological 
improvements.  The  agency  estimates 
that  these  could  increase  GM’s  CAFE  by 
up  to  0.1  mpg  in  MY  1997. 

GM  faces  certain  technological  risks 
during  MYs  1996-97  that  could  lower 
its  CAFE  in  those  model  years.  Based  on 
its  evaluation  of  information  submitted 
by  GM,  NHTSA  estimates  that  these 
risks  could  decrease  GM's  MYs  1996-97 
CAFE  by  more  than  0.1  mpg  in  each 
year. 

By  adjusting  GM’s  MYs  1996  and 
1997  pr^uct  plans  to  reflect  all  of  the 
factors  stated  above,  NHTSA  has 
concluded  that  GM  is  capable  of 
achieving  a  CAFE  of  20.7  mpg  in  both 
model  years. 

2.  Ford 

As  indicated  above.  Ford  currently 
projects  its  MY  1996  light  truck  CAFE 
level  at  21.1  mpg,  and  its  MY  1997  light 
truck  CAFE  level  at  21.6  mpg.  h  has  also 
identified  certain  volume  sales  and 


technological  risks  which  it  says  could 
reduce  its  CAFE  level  by  as  much  as  0.3 
mpg  in  MY  1996  and  0.6  mpg  in  MY 
1997.  Ford  has  also  identified  several 
opportunities  which  could  slightly 
increase  its  CAFE. 

As  discussed  in  the  Regulatory 
Evaluation,  NHTSA  has  evaluated  the 
risks  and  opportunities  identified  by 
Ford,  as  well  as  other  means  that  may 
be  available  to  Ford  to  improve  its 
CAFE.  The  agency  believes  that  Ford 
overstates  the  risks  that  can  reasonably 
be  expected  to  occur  in  both  years. 
NHTSA  expects  the  risks  that  negatively 
affect  Ford’s  CAFE  to  be  offset  by 
sufficient  opportunities  to  result  in  a 
capability  of  21.2  mpg  in  MY  1996  and 
21.6  mpg  in  MY  1997. 

3.  Chrysler 

As  indicated  above,  Chrysler 
currently  projects  its  MY  1996  light 
truck  CAra  level  at  20.8  mpg,  and  its 
MY  1997  light  truck  CAFE  level  at  20.9 
mpg.  After  evaluating  Chrysler’s 
piquet  plan,  NHTSA  has  concluded 
that  Chrysler  can  achieve  CAFE  levels  of 
at  least  20.8  mpg  in  MY  1996  and  21.0 
mpg  in  MY  1997.  The  agency  believes 
that  the  additional  leadtime  available 
before  MY  1997  vehicles  begin 
production  may  allow  Chrysler  to  make 
technological  refinements  or 
improvements,  or  to  move  certain 
planned  improvements  forward  to  MY 
1997.  This  could  increase  Chrysler’s  MY 
1997  CAFE  by  up  to  0.1  mpg,  thus 
allowing  the  company  to  attain  a  CAFE 
level  of  21.0  mpg. 

While  NHTSA  has  focused  its 
analysis  on  GM,  the  least  capable 
manufacturer  with  a  substantial  share  of 
sales,  the  agency  does  not  believe  that 
company’s  capability  is  significantly 
below  that  of  Chrysler,  although  it  is 
well  below  that  of  Ford.  As  indicated 
above,  the  agency  believes  that  Ford  has 
the  capability  to  achieve  a  MY  1996 
CAFE  of  21.2  mpg  and  a  MY  1997  CAFE 
of  21.6  mpg,  and  that  Chrysler  can 
achieve  a  MY  1996  CAFE  of  20.8  mpg 
and  a  MY  1997  CAFE  of  21.0  mpg.  The 
agency  believes  that  the  ability  of  Ford 
and  Chrysler  to  improve  their  CAFE 
levels  above  their  projections  is  small. 

The  agency  must,  therefore,  disagree, 
with  the  comment  received  from  ECC 
that  argued  that  CAFE  levels  of  23  mpg 
in  MY  1996  and  24  mpg  in  MY  1997 
would  be  within  the  capability  of 
manufacturers.  The  ECC  cited  a  study  of 
fuel  economy  by  the  National  Academy 
of  Sciences  (NAS).  The  study,  which 
was  jointly  commissioned  by  NHTSA 
and  the  F^eral  Highway 
Administration  in  1991,  stated  that  a  22 
mpg  CAFE  standard  would  be  within 
manufacturers’  capabilities.  ECC  also 


cited  “best-in-class”  analysis  performed 
by  the  EPA,  purportedly  showing  that 
light  trucks  could  achieve  a  24.3  mpg 
CAFE  level. 

ECC  failed  to  address  the  agency’s 
discussion  of  the  limitations  of  the  NAS 
study  in  the  NPRM  (see  57  FR  61384), 
whi(±  noted  that  the  methodology  used 
by  the  NAS  in  its  study  “has  little 
relevance  as  a  reference  value  for  this 
rulemaking.”  The  figure  used  by  the 
NAS  in  reaching  its  conclusion  that  a  22 
mpg  level  was  possible  in  MY  1996  was 
intended  to  represent  the  entire  light 
truck  fleet,  and  not  the  capability  of  one 
or  two  manufacturers  with  a  significant 
share  of  the  market.  As  NHTSA  has 
noted,  individual  large  manufacturers 
may  have  light  truck  fleets  with  a  mix 
toward  larger,  less  fuel  efficient  trucks 
that  have  ^e  effect  of  lowering  their 
overall  CAFE.  In  addition,  the  model 
mix  used  in  the  study  was  derived  firom 
EPA  preliminary  data  for  MY  1990,  and 
did  not  bear  a  close  relationship  to  the 
actual  mix  produced  in  MY  1991,  much 
less  the  projected  mix  for  MY  1996.  Nor 
did  the  study  include  large  vans  and 
utility  vehicles,  which  are  a  significant 
segment  of  the  light  trade  market,  and 
have  lower  fuel  economy  levels.  The 
agency  stated  in  the  NPRM  that  it  could 
not  use  the  NAS  study  as  a  blueprint  for 
setting  CAFE  standards,  and  ECC  did 
not  rebut  the  agency’s  statement. 

The  best-in-class  analysis  does  not 
take  into  account  sales  or  popularity  in 
the  market.  Most  vehicles  that  get  b^t- 
in-class  fuel  economy  ratings  have  the 
poorest  sales  in  their  class  as  well. 
NHTSA  cannot  force  consumers  to  buy 
best-in-class  light  trucks,  which  often 
suffer  from  the  disadvantage  that  they 
do  not  possess  the  power,  room,  or  other 
attributes  that  light  truck  purchasers 
find  desirable.  Nor,  given  the  very  short 
leadtime  between  now  and  MYs  1996- 
97,  would  manufacturers  have  the 
chance  to  redesign  their  light  trucks  to 
more  dosely  be  capable  of  achieving 
best-in-class  fuel  economy  levels. 

Based  on  its  own  analysis  and  in  light 
of  the  lack  of  evidence  presented  by 
ECC,  the  agency  rejects  that 
commenter’s  argument  that  CAFE  levels 
of  23  mpg  in  MY  1996  and  24  mpg  in 
MY  1997  would  be  within 
manufacturers’  capabilities. 

IV.  Other  Federal  Standards 

In  determining  the  maximum  feasible 
fuel  economy  level,  the  agency  must 
take  into  consideration  the  potential 
effeds  of  other  Federal  standards.  The 
following  section  discusses  other 
government  regulations,  both  in  process 
and  recently  completed,  that  may  have 
an  impact  on  fuel  economy  capability. 
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A.  Safety  Standai'ds 

As  discussed  in  the  Regulatory 
Evaluation,  NHTSA  has  evaluated 
several  safety  rulemakings  for  their 
potential  impacts  on  light  truck  fuel 
economy  in  MYs  1996-97.  These 
include  revisions  to  FMVSS  Nos.  208, 
Occupant  Crash  Protection;  214,  Side 
Impact  Protection;  216,  Robf  Crush 
Besistance;  108,  Lamps,  Reflective 
Devices  and  Associated  Equipment;  and 
201,  Occupant  Protection  in  Interior 
Impacts.  In  addition,  the  agency  is 
considering  whether  to  propose  a  safety 
standard  to  improve  rollover  protection. 

1.  FMVSS  208 

On  March  26, 1991,  NHTSA 
published  (56  FR  12472)  a  final  rule 
requiring  automatic  restraints  on  trucks 
with  a  gross  vehicle  weight  rating  of 
8500  pounds  or  less  and  an  imloaded 
vehicle  weight  of  5500  pounds  or  less. 
These  requirements  phase  in  at  the 
following  rate  for  each  manufacturer:  20 
percent  of  light  trucks  manufactured 
from  September  1, 1994  to  August  31, 
1995;  50  percent  of  light  trucks 
manufactured  from  September  1, 1995 
to  August  31, 1996;  90  percent  of  light 
trucks  manufactured  from  September  1, 
1996  to  August  31, 1997;  and  all  light 
trucks  manufactured  on  or  after 
September  1, 1997.  Thus,  the 
requirement  will  affect  50  percent  of 
MY  1996  light  trucks  and  90  percent  of 
MY  1997  light  trucks.  Although  light 
truck  manufacturers  may  comply,  as 
passenger  car  manufacturers  have  in  the 
past,  with  the  automatic  restraint 
requirements  by  using  automatic  belts 
or  air  bags,  NHTSA  expects  that 
essentially  all  light  truck  manufacturers 
will  comply  by  using  air  bags. 

To  encourage  the  use  of  more 
innovative  automatic  restraint  systems 
(primarily  air  bags)  in  light  trucks, 
during  the  first  four  years  of  the  phase- 
in  (i.e.,  through  MY  1998) 
manufacturers  may  count  each  light 
truck  equipped  with  such  a  restraint 
system  for  the  driver's  position,  and  a 
dynamically  tested  manual  safety  belt 
for  the  right-finnt  passenger's  position, 
as  a  vehicle  complying  with  the 
automatic  restraint  requirements. 
Beginning  with  MY  1999,  however,  all 
light  trucks  are  required  to  provide 
automatic  restraints  for  both  the  driver 
and  right-fient  passenger  positions. 

Title  n  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
required  NHTSA  to  amend  its  automatic 
restraint  requirements  to  mandate  that 
80  percent  of  MY  1998,  and  all  MY  1999 
light  trucks  be  equipped  with  driver  and 
passenger-side  air  l^gs.  On  September 
2, 1993,  NHTSA  published  a  final  rule 


in  the  Federal  Register  (58  FR  46551)  to 
implement  this  requirement.  Since 
NHTSA  expects  that  essentially  all 
manufacturers  will  rely  on  air  bags  for 
compliance  with  the  light  truck 
automatic  restraints  requirements,  this 
provision  should  have  a  negligible 
substantive  impact,  and  will  not  affect 
MYs  1996-97  ^el  economy  capabilities. 

In  the  Final  Regulatory  Impact 
Analysis  for  the  1991  li^t  truck 
automatic  restrain  rulemaking,  which  is 
available  in  the  public  docket  at 
NHTSA,  the  agency  estimated  weight 
increases  per  vehicle  ranging  from  15.3 
pounds  for  a  driver's-side  air  bag  to  35.7 
pounds  for  both  driver  and  right-front 
passenger  air  bags  (including 
“secondary  weight,”  i.e.,  weight  added 
for  supporting  structure,  etc.).  Using 
these  figures,  NHTSA  estimated  that 
fuel  economy  could  be  reduced  by  about 
0.05  to  0.11  mpg. 

The  automatic  restraint  weight 
estimates  provided  by  the 
manufacturers  in  their  responses  to  the 
Request  for  Comments,  and  the  NPRM 
for  this  rulemaking  were  generally 
consistent  with  those  previously 
developed  by  the  agency,  NHTSA 
calculates  that  the  manufacturers' 
estimates  translate  into  fuel  economy 
penalties  of  0.07-0.12  mpg  for  MY  1996 
and  0.11-0.14  mpg  for  MY  1997.  These 
weight  effects  are  reflected  in  the 
manufacturers'  fuel  economy 
projections,  so  there  is  no  need  for 
NHTSA  to  add  an  explicit  adjustment  to 
their  projections  to  consider  the  impact 
of  this  standard. 

2.  FMVSS  214 

On  June  14, 1991,  NHTSA  published 
(56  FR  27427)  a  final  rule  extending  the 
“quasi-static”  test  requirements  of 
FMVSS  214  to  trucks,  multipurpose 
vehicles,  and  buses  with  a  GVWR  of 
10,000  pounds  or  less.  On  July  13, 1992, 
NHTSA  published  (57  FR  30917)  a  final 
rule  establishing  a  brief  phase-in  for  the 
requirements  of  this  rule.  Manufacturers 
must  meet  the  requirements  for  all  of 
their  light  trucks  as  of  September  1 , 

1994.  The  “quasi-static”  requirements 
have  the  effect  of  requiring  each  side 
door  to  be  designed  to  mitigate  occupcmt 
injuries  in  side  impacts.  It  measures 
performance  in  terms  of  the  ability  of 
each  door  to  resist  a  piston  pressing  a 
rigid  steel  cylinder  against  it. 
Manufacturers  generally  comply  with 
the  standard  by  reinforcing  the  side 
doors  with  metal  beams  or  rods. 

In  the  Regulatory  Evaluation 
accompanying  the  rule,  NHTSA 
estimated  that  the  requirements  of 
FMVSS  214  would  result  in  an  average 
weight  increase  of  24.8  to  26.7  pounds 
(including  secondary  weight).  This 


weight  increase  could  result  in  a  fuel 
economy  degradation  of  0.1  mpg. 

The  weight  estimates  provided  by  the 
manufacturers  for  quasi-static  side 
impact  protection  translate,  according  to 
NHTSA  calculations,  into  fuel  economy 
penalties  of  approximately  0.04-0.07 
mpg  for  each  model  year,  MYs  1996  and 
1997.  These  weight  effects  are  included 
in  the  manufacturers'  fuel  economy 
projections,  so  there  is  no  need  for 
NHTSA  to  add  an  explicit  adjustment  to 
their  projections  to  consider  the  impact 
of  this  standard. 

The  agency  is  also  considering  other 
regulatory  requirements  to  protect  light 
truck  occupants  in  side  impacts.  The 
agency  addressed  a  number  of  possible 
requirements  in  an  ANPRM  published 
on  August  19, 1988  (53  FR  31716).  In 
addition,  on  June  5, 1992,  pursuant  to 
the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991,  NHTSA 
published  (57  FR  24009)  an  ANPRM 
concerning  whether  passenger  car 
dynamic  side  impact  protection 
requirements  should  be  extended  to 
light  trucks.  Since  any  additional 
requirements  in  this  area  would  take 
effect  after  MY  1997,  there  will  be  no 
impact  on  MYs  1996-97  fuel  economy 
capabilities. 

3.  FMVSS  216 

On  April  17, 1991,  NHTSA  published 
a  final  rule  (56  FR  15510)  amending 
FMVSS  216,  Roof  Crush  Resistance,  to 
extend  its  requirements  to  light  trucks 
with  GVWRs  of  6,000  pounds  or  less. 
Previously,  the  standard  applied  only  to 
passenger  cars.  The  effective  date  of  the 
rule  is  S^tember  1, 1994. 

FMVSS  216  is  intended  to  reduce 
deaths  and  injuries  due  to  the  crushing 
of  the  roof  into  the  passenger 
compartment  in  rollover  crashes.  This 
standard  established  strength 
requirements  for  the  forward  portion  of 
the  roof  to  increase  the  resistance  of  the 
roof  to  intrusion  and  crush. 

The  agency  believes  that  this 
requirement  will  have  a  negligible 
impact  on  light  truck  manufacturers' 
MYs  1996-97  fuel  economy  capabilities. 
Most  light  trucks  already  meet  the 
standard.  NHTSA  calculates  that  the 
manufacturers'  weight  impact  estimates 
translate  into  fuel  economy  penalties  of 
about  0.003-0,030  mpg  for  MYs  1996- 
97.  These  weight  effects  are  included  in 
the  manufacturers'  fuel  economy 
projections. 

4.  FMVSS  108 

On  April  19, 1991,  NHTSA  published 
(56  FR  16015)  a  final  rule  requiring  new 
light  trucks  to  be  equipped  with  center 
high-mounted  stoplamps  (CHMSLs). 
The  effective  date  was  September  1, 
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1993.  With  an  estimated  weight  effect  of 
about  one  pK)und,  this  rule  has  a 
negligible  CAFE  effect. 

5.  FMVSS  201 

On  February  8, 1993,  NHTSA 
published  (58  FR  7506)  a  notice 
proposing  to  amend  FMVSS  201  to 
require  passenger  cars  and  light  trucks 
to  meet  a  new  in-vehicle  component  test 
to  provide  protection  when  an 
occupant’s  head  impacts  upper  interior 
components  (such  as  A-pillars  and  side 
rails)  during  a  crash.  The  estimated 
weight  effect  for  light  trucks  for  this 
proposed  requirement  averages  six  to 
nine  pounds  per  vehicle,  for  a  fuel 
economy  effect  of  0.03  mpg.  Currently, 
it  is  still  indeterminate  as  to  whether  the 
proposed  requirement  will  affect  light 
trucks  in  MYs  1996-97.  At  this  time, 
therefore,  the  agency  cannot  take 
potential  fuel  economy  effects  into 
consideration  when  establishing  fuel 
economy  standards  for  MYs  1996-97. 

6.  Rollover  Prevention 
The  Intermodal  Surface 

Transportation  Efficiency  Act  of  1991 
required  NHTSA  to  publish  an  ANPRM 
or  NPRM  by  May  31, 1992  to  provide 
"protection  against  unreasonable  risk  of 
rollovers  of  passenger  cars, 
multipurpose  passenger  vehicles,  and 
trucks  with  a  gross  vehicle  weight  rating 
of  8,500  p>ounds  or  less  and  an  unloaded 
vehicle  weight  of  5,500  pounds  or  less.’’ 
On  January  3, 1992,  NHTSA  published 
(57  FR  242)  an  ANPRM  announcing  that 
the  agency  is  considering  whether  to 
propose  a  safety  standard  to  reduce  the 
casualties  associated  with  rollovers  of 
passenger  cars,  pickup  trucks,  vans,  and 
utility  vehicles.  In  addition,  on 
September  29, 1992,  NHTSA  published 
a  notice  (57  FR  44721)  announcing  the 
availability  of  a  document  describing 
the  agency’s  planned  rulemaking  effort, 
data  analyses,  and  physical  research  to 
address  the  problem  of  rollover  crashes 
and  resulting  injuries  and  fatalities. 

Since  NH’TSA  has  not  yet  proposed 
any  requirements  in  this  area,  it  will  not 
have  an  impact  on  MYs  1996-97  CAFE 
capabilities. 

B.  Revised  Emissions  Standards 

The  Clean  Air  Act  Amendments  of 
1990  (CAAA)  impose  more  stringent 
exhaust  emissions  standards  on  light 
trucks.  Standards  are  also  becoming 
tighter  in  California.  Under  the  CAAA, 
new  standards  for  light  trucks  with 
GVWRs  up  to  6,000  pounds  have  begun 
phasing-in.  The  phase-in  provides  for 
compliance  by  40  percent  for  MY  1994, 
80  percent  for  MY  1995,  and  100 
percent  for  MY  1996  and  afterwards.  For 
light  trucks  over  6,000  pounds  GVWR, 


more  stringent  standards  begin  to  take 
effect  in  MY  1996.  Fifty  percent  of  these 
vehicles  must  comply  with  the  new 
standards  in  MY  1996;  all  light  trucks 
over  6,000  pounds  GVWR  must  meet  the 
new  standards  for  MY  1997  and  later. 

Current  standards  for  exhaust 
emissions  will  tighten  substantially 
under  the  CAAA.  Over  the  "full  useful 
life"  of  a  vehicle,  emissions  standards 
will  be  0.80  grams/mile  for  total 
hydrocarbons,  and  will  range 
(depending  on  vehicle  and  test  weight) 
from  0.31  to  0.56  grams/mile  for  non¬ 
methane  hydrocarbons,  firom  4.2  to  7.3 
grams/mile  for  carbon  monoxide,  from 
0.6  to  1.53  grams/mile  for  oxides  of 
nitrogen,  and  from  0.10  to  0.12  grams/ 
mile  for  particulate  matter. 

The  CAAA  also  require  EPA  to 
establish  standards  for  carbon  monoxide 
emissions  at  20  degrees  Fahrenheit, 
which  came  into  effect  in  the  current 
model  year.  Further,  for  all  gasoline- 
fueled  motor  vehicles,  the  CAAA 
require  EPA  to  promulgate  regulations 
covering  evaporative  emissions  (1) 
during  operation  ("running  losses”)  and 
(2)  over  two  or  more  days  of  non-use. 

In  their  questionnaire  responses,  none 
of  the  auto  companies  provided 
substantial  detail  on  the  possible 
impacts  of  these  standards  on  MY  1996- 
97  light  truck  fuel  economy  capabilities. 
GM  stated,  "The  total  impact  of  the 
Clean  Air  Act  Tier  1  and  the  California 
emissions  standards  on  truck  fuel 
economy  is  unknown  at  this  time.  •  *  * 
Although  not  quantified,  preliminary 
indications  are  that  there  will  be  some 
lost  opportunities  to  improve  fuel 
economy  when  redesigning  our 
powertrains  to  comply  with  these 
standards.” 

Ford  stated  that,  "[MJost  troublesome 
is  the  effect  of  compliance  with  the 
amended  Clean  Air  Act.  We  project  that 
compliance  has  reduced  the  average 
truck  fuel  economy  by  0.3  mpg  after 
inclusion  of  technology  which  has  an 
offsetting  effect  *  *  *  and  it  negates 
other  technology  benefits.” 

NHTSA  indicated  in  the  NPRM  and 
PRIA  that  it  believes  the  net  impact  on 
CAFE  capabilities  due  to  changes  in 
emissions  requirements  is  likely  to  be 
minimal.  Some  of  the  new  requirements 
will  lead  to  fuel  savings,  while  others 
may  lead  to  fuel  economy  losses. 
Benefits  will  be  obtained  from  enhanced 
evaporative  controls  and  the  “low 
temperature”  carbon  monoxide 
standards  because  manufacturers  will 
sharpen  their  fuel-control  systems, 
using  techniques  such  as  sequential  port 
fuel  injection.  Slight  fuel  economy 
losses  may  result  from  tighter 
hydrocarbon  and  nitrous  oxides 


emissions  standards,  particularly  for 
larger  engines. 

In  their  comments  on  the  NPRM,  the 
manufacturers  did  not  provide  data 
indicating  that  new  emissions 
requirements  would  have  a  significant 
effect  on  MYs  1996-97  CAFE 
capabilities.  CM  stated  the  following: 

The  impact  of  tighter  Federal  emissions 
standards  enacted  by  the  1990  Clean  Air  Act 
Amendments  is  not  expected  to  have  a  direct 
fuel  economy  impact  related  to  engine 
efficiency.  However,  there  will  be  weight 
increases  on  some  engines  if  dual  catalytic 
converters  are  requir^. 

•  •  *  California  TLEV  emissions 
standards  will  most  likely  impact  fuel 
economy.  However,  these  impacts  *  *  • 
have  not  yet  been  reflected  in  GM’s  CAFE 
forecasts. 

*  *  •  Tighter  evaporative  emission 
standards  requiring  larger  canisters  and 
adding  purge  controls  will  add  weight  to  the 
vehicle  and  impact  fuel  economy. 

In  its  comment,  Ford  stated: 

Ford  believes  that  NHTSA ’s  list  of  other 
Federal  standards  that  might  have  an  impact 
on  light  truck  fuel  economy  during  MYs 
1995-97  is  insufficient.  A  more 
comprehensive  list  would  include  Potential 
Revisions  to  the  Federal  Test  Procedure 
(FTP)  such  as  higher  speeds  and 
accelerations  and  electric  dynamometer  true 
road  toad  calibration,  IM240  Short  Test 
Requirements,  Onboard  Diagnostics,  Cold  CO 
Testing,  Enhanced  Evaporative  Testing 
Requirements,  Section  177  States,  (and)  Fuels 
or  Fuel  Additives  such  as  reformulated 
gasoline  and  MMT. 

At  this  point.  Ford  has  not  allocated 
resources  to  collectively  assess  the  fuel 
economy  implications,  of  required  emission 
control  system  calibration  strategies  and 
hardware,  that  may  be  associated  with  the 
above  requirements.  However,  it  is 
reasonable  to  believe  that  several  of  these 
potential  requirements  will  have  a  significant 
impact  on  light  truck  fuel  economy. 

NHTSA  believes  that  the  actual  and 
potential  Federal  standards  identified 
by  Ford  will  not  have  any  significant 
impact  on  MYs  1996-97  light  truck  fuel 
economy  capabilities.  The  agency’s 
specific  analysis  of  the  impacts  of  each 
of  these  standards  is  presented  in  the 
Regulatory  Evaluation.  A  summary  of 
the  agency’s  analysis  follows: 

1.  Potential  Revisions  to  the  Federal 
Test  Procedure 

EPA  has  not  to  date  proposed  any 
revisions  to  the  FTP,  so  no  impact  is 
expected  for  MYs  1996-97. 

2.  IM240  Short  Test  Requirements 
EPA  has  issued  new  inspection  and 

maintenance  test  procedures  to  help 
ensure  that  vehicle  emission  controls 
function  properly  in  real-world  use,  and 
has  proposed  a  new  Certification  Short 
Test  procedure.  It  has  also  issued  a  rule. 
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effective  for  MY  1996,  outlining  new 
Certification  Short  Test  procedures  to 
ensure  that  properly  maintained 
passenger  cars  and  light  trucks  have  no 
elements  of  design  that  would  cause 
“pattern  failure”  in  inspection  and 
maintenance  programs.  However,  EPA’s 
analyses  have  not  indicated  that  there 
would  be  any  impact  on  manufacturers’ 
fuel  economy  capabilities  as  a  result  of 
these  rulem^ngs. 

3.  Onboard  Diagnostics 

EPA  has  issued  a  final  rule  on 
onboard  diagnostics  that  applies  to  MY 
1994  and  latw  passenger  cars  and  light 
trucks,  but  EPA  believes  that  this  will 
not  affect  fuel  economy.  There  may  even 
be  some  actual  fuel  economy  benefits 
due  to  earlier  identification  of 
malfunctioning  emissions  control 
equipment 

4.  Cold  CO  Testing 

EPA  has  issued  new  low  temperature 
carbon  monoxide  testing  requirements 
which  will  apply  to  all  MY  1996  and 
later  model  year  passenger  cars  and 
light  trucks,  but  ^A  believes  that  the 
requirements  will  not  result  in  any  fuel 
economy  loss  and  may  actually  result  in 
a  slight  fuel  economy  benefit. 

5.  Enhanced  Evaporative  Testing 
Requirements 

EPA  has  recently  issued  enhanced 
evaporative  emissions  standards.  Any 
negative  impact  on  fuel  economy  (due 
to  increased  weights  of  upgraded 
evaporative  emissions  control  system) 
would  be  very  slight  EPA  estimates  that 
larger  evaporative  canisters,  vapor  lines, 
and  purge  valves  will  add  an  average  of 
2.9  pounds  to  the  weight  of  a  light  duty 
trudc  Using  NHTSA’s  secondary  weight 
multiplier  of  1.7,  this  would  mean  a 
total  increase  of  4.9  pounds,  which 
would  reduce  fuel  economy  by 
approximatdy  0.017  mpg.  However,  this 
requirement  only  applies  to  20  percent 
of  MY  1996  vehicles  and  40  percent  of 
MY  1997  vehicles,  so  the  total 
respective  fuel  economy  penalties 
would  not  be  greater  thw  0.003  mpg 
and  0.007  mpg.  EPA,  however,  expects 
offsetting  fuel  economy  benefits,  which 
it  has  not  yet  quantified. 

6.  Section  177  States 

The  term  “Section  177  States”  refers 
to  states  which  voluntarily  adopt  the 
more  stringent  California  emissions 
standards.  At  this  time,  Massachusetts, 
Maine,  Maryland,  New  York,  and  other 
Northeastern  and  Mid-Atlantic  states 
have  either  passed  legislation  to  adopt 
the  California  emissions  standards 
during  the  mid-1990s,  or  are 
considering  enacting  such  legislation. 


However,  there  are  ongoing  legal 
challenges  to  adoption  of  the  ^lifomia 
emissions  standees.  NHTSA  has  not 
received  any  data  showing  any  impact 
on  MYs  1996-97  light  truck  fuel 
economy  capabilities  as  a  result  of  states 
other  than  California  adopting  the 
California  emisrions  standards. 

7.  Fuels  or  Fuel  Additives  Such  as 
Reformulated  Gasoline  and  MMT 

EPA  has  not  proposed  any  changes  in 
the  current  certification  test  fuel,  so 
NHTSA  does  not  expect  any  fuel 
economy  impact  for  MYs  1996-97  light 
trucks. 

NHTSA  has  not  made  any 
adjustments  to  the  manufacturers’  CAFE 
projections  to  account  for  any  impacts 
of  changing  emissions  standards  during 
MYs  1996-97.  The  agency  notes  that 
Ford  api}ears  to  be  the  only 
manufacturer  that  explicitly  included  a 
potential  fuel  economy  loss  (an  average 
of  0.3  mpg)  in  its  MYs  1996-97  CAFE 
projection.  Since  Ford  is  not  the  “least 
capable”  manufacturer  and  NHTSA  is 
not  basing  the  selection  of  the  MYs 
1996-97  light  truck  CAFE  standard 
primarily  on  Ford’s  capability,  it  is 
unnecessary  to  resolve  whether  Ford’s 
capability  ^ould  be  adjusted  upward 
because  of  Ford’s  inclusion  of  this 
estimated  fuel  economy  loss  in  its 
projection. 

C.  Test  IVeight  for  Light  Trucks  Over 
6,000  Pounds  GVWR 

The  CAAA  require  that,  beginning 
with  MY  1996,  many  li^t  trucks  over 
6,000  pounds  GVWR  be  tested,  for 
emissions  purposes,  at  the  average  of 
curb  weight  and  GVWR.  This 
requirement  applies  to  one-half  the 
“over  6,000  poxmd”  fleet  in  MY  1996 
and  all  of  this  fleet  in  MY  1997. 
Previously,  test  weights  were 
determine  based  on  “loaded  vehicle 
weight,”  (LVW)  whidi  is  defined  as 
curb  weight  plus  300  poimds.  Loaded 
vehicle  weight  has  been  the  sole  basis 
used  to  calculate  “equivalent  test 
weight,”  which  is  the  weight  used  for 
dynamometer  testing.  EPA  has  defined 
the  average  of  vehicle  curb  weight  and 
GVWR  to  be  “adjusted  loaded  v^icle 
weight”  (ALVW)  (see  56  FR  25739), 
whidi  will  be  used  as  the  basis  for 
determining  equivalent  test  weight  for 
emission  testing  of  the  “over  6,000 
pound”  test  fleM  described  above. 
ALVW  is  higher  than  the  LVW,  and  if 
light  trucks  are  tested  at  ALVW,  there 
will  be  a  loss  in  the  estimated  fuel 
econoi^. 

The  CAAA  do  not  require  fuel 
economy  testing  to  be  performed  at 
ALVW.  However,  because  exhaust 
emissions  testing  must  be  done  at 


ALVW  for  light  trudcs  over  6,000 
pounds  GVWR,  use  of  a  different  test 
weight  system  for  fuel  economy  could 
require  manufacturers  and  EPA  (when 
conducting  confirmatory  tests)  to  test 
each  of  these  trucks  twice:  once  at  its 
“equivalent  test  weight”  based  on  LVW 
for  fuel  economy  purposes  and  once 
based  on  ALVW  for  exhaust  emissions 
purposes.  Another  approach  would  be 
for  EPA  to  mandate  that  trucks  over 
6,000  pounds  GVWR  be  fuel  economy 
tested  at  ALVW  and  for  NHTSA  to 
consider  any  resulting  deleterious  fuel 
economy  effect  in  establishing  CAFE 
standards  for  the  affected  model  years. 

A  third  approach  would  be  to  have  a 
manufacturer-specific  test  procedure 
adjustment  to  account  for  the  proportion 
of  its  fleet  affected  by  this  requirement. 

Domestic  auto  manufacturers  have 
pointed  out  that  testing  at  the  higher 
weights  would  have  a  negative  fuel 
economy  impact.  Using  MY  1992  data, 
GM  claimed  a  potential  impact  in  MY 
1997  of  at  least  0.5  mpg.  Ford  estimated 
a  possible  loss  in  MY  1997  of  0.2-0.3 
mpg.  Chrysler  did  not  give  a  specific 
number  but  agreed  that  fuel  economy 
would  be  lowered.  Import 
manufacturers  are  unlikely  to  have  any 
significant  penalty  from  this  test 
procedure  change  because  they  produce 
few,  if  any,  light  trucks  with  a  GVWR 
exceeding  6,000  pounds. 

In  a  letter  dated  February  16, 1992, 
EPA  stated  that  NHTSA  should  set 
CAFE  standards  with  the  heavier  test 
weight  in  mind  and  stated  that  dual 
testing  would  entail  increased  expenses. 
EPA  also  noted  that  EPCA  requires 
integrated  fuel  economy  and  emissions 
testing,  although  this  requirement  is 
limited  by  the  language  "to  the  extent 
practicable.” 

After  the  EPA  letter  was  sent.  MVMA 
(now  AAMA)  indicated  to  EPA  that 
requiring  the  heavier  test  wei^t  would 
also  increase  testing  expenses,  by 
forcing  separate  fuel  economy  tests  for 
light  trucks  above  and  below  6,000 
pounds  GVWR.  In  addition,  MVMA 
raised  concerns  that  changing  the  basis 
for  determining  fuel  economy  (m  only  a 
portion  of  the  light  truck  fleet  (Le.,  those 
above  6,000  poimds  GVWR)  would 
cause  consumer  confusion  and  affect  the 
competitiveness  of  manufacturers  with  a 
higher  proportion  of  the  sales  of  the 
heavier  ligfrt  trudis. 

In  the  NPRM,  NHTSA  requested 
comments  cm  tlto  appropriate  means  of 
handling  this  issue  in  the  context  of 
setting  dte  MY  1995-97  li^t  truck  fuel 
econmny  standards.  The  agency  stated 
that  if  EPA  mandates  fuel  economy 
testing  at  ALVW,  NHTSA  would 
account  for  the  impacts  of  this  testing  in 
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establishing  light  truck  fuel  economy 
standards. 

In  January  7, 1993  letters  to  AAMA 
and  AIAM,  EPA  stated. 

Manufacturers  should  be  aware  of  the 
NHTSA  proposed  rule  on  light  truck  average 
fuel  economy  standards  •  •  •  Included  in 
the  proposal  is  a  request  for  comments  on  the 
consequences  of  performing  fuel  economy 
testing  for  heavy  light-duty  trucks  under  two 
different  equivalent  test  weight  approaches. 
The  EPA  will  consider  all  relevant  comments 
made  during  the  NHTSA  proposal  comment 
period  when  developing  an  EPA  guidance 
document  or  rulemaking  on  this  subject. 

•  •  *  The  EPA  plans  to  defer  to  NHTSA’s 
policy  decisions  on  issues  such  as  the 
competitiveness  effects  of  the  alternatives. 
Once  NHTSA  determines  the  desirable  CAFE 
solution  and  puts  it  into  place,  the  EPA  will 
follow  with  conforming  amendments  to 
either  its  regulations  or  policy  as  required. 

In  commenting  on  the  NPRM,  GM, 
Ford,  Chrysler,  AAMA  and  Rover  Group 
all  supported  the  continuation  of  fuel 
economy  testing  at  LVW.  AAMA’s 
comment  was  typical,  “Retention  of  the 
LVW  criteria  will  avoid  needless  test 
and  CAFE  data  base  complexities,  avoid 
added  customer  confusion  when 
comparing  fuel  economy  labels  and 
avoid  creation  of  unrealistic  competitive 
fuel  economy  rating  differences.” 

After  considering  the  comments  on 
the  new  emissions  test  procedure 
requirements,  NHTSA  has  concluded 
that  the  simplest  and  most  equitable 
procedure  for  both  manufacturers  and 
the  Federal  government  is  to  continue 
fuel  economy  certification  using  LVW 
values  for  all  classes  of  vehicles. 

NHTSA  has  informed  EPA  of  its 
decision  and,  in  a  March  4, 1993  letter 
to  NHTSA,  EPA  agreed  to  abide  by 
NHTSA’s  decision  and  stated  that  it 
would  undertake  "the  regulatory  and 
guidance  revisions  needed  to  allow  dual 
testing.” 

D.  Phase-Out  of  Chlorofluorocarbons 

Under  terms  of  the  international 
Montreal  Protocol,  the  United  States 
and  other  industrialized  nations  have 
agreed  to  halt  production  of 
chlorofluorocarbons  (CFCs)  by  the  year 
2000.  In  February  1992,  President  Bush 
announced  that  ^e  United  States  would 
phase  out  production  by  the  end  of 
1995. 

Both  Ford  and  General  Motors 
identified  weight  penalties  for 
eliminating  the  use  of  CFCs  in  their 
vehicles’  air  conditioning  systems  of 
seven  pounds  or  less  for  each  MY  1995- 
97.  NHTSA  estimated  that  these  weight 
additions  could  result  in  an  average  fuel 
economy  penalty  of  0.02  mpg.  These 
weight  effects  are  included  in  the 
manufacturers’  fuel  economy 
projections. 


V.  Domestic/Import  Fleet  Distinction 

In  the  NPRM,  NHTSA  proposed  to 
eliminate  the  requirement  that  captive 
imports  and  other  light  trucks  be 
required  to  meet  light  truck  CAFE 
standards  separately.  This  requirement 
has  been  in  effect  since  MY  1980  (see  42 
FR  63184,  Federal  Register,  December 
15, 1977).  At  the  time  the  agency 
introduced  these  separate  categories,  it 
believed  that  the  division  would 
prevent  light  truck  CAFE  standards  from 
acting  as  an  incentive  for  the  domestic 
manufacturers  to  increase  the  numbers 
of  captive  import  vehicles  in  their  fleets. 

Over  the  past  decade,  however,  the 
captive  import  sector  of  the  fleet  has 
become  insignifrcant.  Whereas  in  1980, 
captive  imports  accounted  for  14.7 
percent  of  the  overall  light  truck  market, 
in  1992  they  made  up  less  than  0.5 
percent  of  that  market.  GM  and  Ford  no 
longer  have  any  captive  import  light 
trucks.  Chrysler’s  captive  import  fleet 
consisted,  for  MY  1993,  of  only  about 
6,000  vehicles  (compact  pickups 
produced  in  Japan  by  Mitsubishi).  Given 
the  changes  in  market  conditions, 
NHTSA  tentatively  concluded  in  the 
NPRM  that  there  is  no  need  or  reason 
to  continue  to  maintain  the  separate 
categories.  While  the  Act  specifies  a 
similar  two-fleet  rule  for  passenger 
automobiles,  it  does  not  require  the 
agency  to  provide  similar  treatment  to 
light  trucks. 

In  their  comments  to  the  NPRM,  the 
domestic  manufacturers  and  the  AAMA 
supported  elimination  of  the  captive 
import  category.  The  agency  did  not 
receive  any  other  comments  that 
addressed  the  issue. 

For  the  reasons  discussed  above  and 
in  the  NPRM,  and  in  light  of  the 
comments,  beginning  in  MY  1996,  the 
agency  will  no  longer  require  light 
trucks  to  meet  the  CAFE  standard 
separately,  based  on  whether  they  are 
captive  imports.  A  new  Tsble  IV  is 
being  added  to  the  regulatory  text, 
which  indicates  a  single  CAFE  standard 
for  all  light  trucks  wi^out  category 
distinctions. 

Since  CAFE  credits  cannot  ordinarily 
be  applied  across  classes  of  light  trucks, 
the  agency  proposed  a  method  of 
accommodating  the  3-year  carryforward 
and  carryback  of  credits  for  light  trucks 
after  the  elimination  of  the  two-fleet 
requirement.  Only  Chrysler  commented 
on  the  proposal,  stating  that  it  agreed 
with  the  agency.  No  other  comments 
addressed  the  issue. 

The  manner  in  which  NHTSA  will 
allow  CAFE  credits  to  be  carried 
forward  or  backward  once  the  captive 
import  and  other  fleets  are  combined  is 
tbe  same  as  that  used  by  the  agency 


during  the  transition  from  2WD  and 
4WD  standards  for  MYs  1980-81  to 
optional  combined  standards  for  MY 
1982  and  later  (45  FR  83233,  December 
18, 1990),  as  well  as  the  subsequent 
termination  of  any  2WD/4WD  option  in 
favor  of  a  single  combined  stemdard  for 
all  configurations  in  MY  1992  (55  FR 
12487,  April  4, 1990).  For  MY’s  1993- 
95,  a  manufacturer’s  captive  import  and 
other  light  truck  credits  can  be  applied 
to  offset  shortfalls  in  the  combined  fleet 
incurred  up  to  three  model  years  later 
(i.e.,  MYs  1996-98).  If,  on  the  other 
hand,  a  manufacturer  wished  to  use 
credits  earned  in  the  three  years  after 
elimination  of  the  two-fleet  requirement 
to  offset  a  shortfall  incurred  between 
MY  1993  and  MY  1995,  the 
manufacturer  would  have  to  separate  its 
MYs  1996-98  CAFE  credits  into 
"captive  import”  and  "other” 
components  based  on  each  fraction  of 
the  fleet’s  share  of  total  production. 

NHTSA  notes  that  it  aoes  not  foresee 
any  manufacturer  making  use  of 
carryforward  or  carryback  credits  for 
captive  imports,  however.  As  mentioned 
above,  in  the  relevant  years,  only 
Chrysler  has  had  even  a  minimal 
number  of  captive  imports,  and  it  has 
not  needed  to  use  any  credits  during 
that  time.  Nor  does  the  agency  expect 
any  manufacturer  to  establish  a  captive 
import  fleet  in  the  MY  1996-98 
timeframe. 

VI.  The  Need  of  the  Nation  To  Conserve 
Energy 

The  United  States  imported  15 
percent  of  its  oil  needs  in  1955.  The 
import  share  reached  36.8  percent  in 
1975,  the  year  EPCA  was  passed,  and 
peaked  at  46.4  percent  in  1977,  at  a  cost 
of  $91  billion  (stated  in  1992  dollars). 
Although  the  share  declined  to  below  30 
percent  in  the  mid-1980’s,  lately  the 
United  States  has  again  become 
increasingly  dependent  on  imported  oil. 
Over  40  percent  of  the  country’s 
petroleum  needs  have  been  imported  in 
every  year  since  1988.  In  1992,  imports 
totaled  43.6  percent.  Sharply  lower  oil 
prices  in  the  past  decade,  however,  cut 
the  value  of  oil  imports  to  $50.5  billion 
in  1992. 

Similarly,  the  percentage  of  imported 
oil  purchased  from  OPEC  sources, 
which  peaked  at  70  percent  in  1977,  and 
declined  to  a  low  of  36  percent  in  1985, 
has  been  steadily  rising  since  then,  and 
has  been  over  50  perCbnt  every  year 
since  1989. 

The  average  cost  of  crude  oil  imports 
jumped  from  $4.08  per  barrel  in  1973  to 
$12.52  in  1974  as  a  result  of  the  oil 
embargo  against  selected  countries, 
including  the  United  States,  by  Arab 
members  of  OPEC.  Additional  increases 
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in  the  cost  of  oil  occurred  in  1979-80, 
due  to  unrest  in  Iran  (which  eliminated 
a  substantial  portion  of  that  coimtry’s 
oil  output),  and  in  1980-81,  when  the 
outbreak  of  the  Iran-Iraq  war  reduced 
supply  from  the  area.  In  1981,  the 
United  States  adopted  a  policy  of 
reliance  on  market  forces  and 
decontrolled  the  price  of  oil.  Since 
1981,  prices  have  fallen  as  conservation 
efforts  continue.  In  1990-91,  petroleum 
prices  were  affected  by  the  conflict  in 
the  Persian  Gulf.  In  the  beginning  of 
1992,  the  continued  worldwide 
economic  recession  and  high  levels  of 
crude  oil  production  by  OPEC  member 
countries  together  held  down  oil  prices. 
The  average  refiner  acquisition  cost  of 
imported  crude  oil  in  1992  was  $17.75 
per  barrel,  which  was  4.2  percent  below 
the  average  1991  level  (in  1992  dollars). 

The  current  energy  situation  and 
emerging  trends  point  to  the  continued 
importance  of  oil  conservation.  The 
United  States  now  imports  a  higher 
percentage  of  its  oil  needs  than  it  did 
during  1975,  the  year  EPCA  was  passed, 
and  the  percentage  of  its  oil  supplied  by 
OPEC  is  similar  to  that  of  1975.  Oil 
continues  to  account  for  over  40  percent 
of  all  energy  used  in  the  United  States, 
and  97  percent  of  the  energy  consumed 
in  the  transportation  sector.  Despite 
legislation  such  as  the  Clean  Air  Act 
Amendments  of  1990  and  California’s 
strict  “clean  fuel”  and  emissions 
standards,  gasoline  will  likely  remain 
the  predominant  fuel  in  the 
transportation  sector.  Domestic  oil 
production  has  declined  steadily  since 
reaching  a  peak  of  10.6  million  barrels 
per  day  in  1985  and  dropping  to  9.0 
million  barrels  per  day  in  1992. 
Domestic  production  is  expected  to 
continue  declining  by  roughly  200,000 
barrels  per  day  each  year  through  the 
year  2000.  While  the  United  States  is 
currently  the  world’s  second  largest  oil 
producer,  it  contains  only  about  three 
percent  of  the  world’s  known  oil 
reserves.  Persian  Gulf  countries  contain 
63  percent  of  known  world  reserves, 
and  former  communist  countries 
contain  9  percent. 

Long-term  projections  of  petroleum 
prices,  supply,  and  demand  are  now 
influenced  by  a  wide  range  of 
uncertainties  associated  with  sweeping 
economic  and  poUtical  changes  in  the 
former  U.S.S.R.  and  in  Eastern  Europe, 
environmental  issues,  and  the  role  of 
Middle  East  countries  in  determining 
the  world’s  future  oil  supplies  and 
prices,  and  future  energy  demands  in 
populous  developing  coimtries.  The 
Department  of  Energy  projects  that  oil 
prices  will  be  between  $14  and  $30 
(1992  dollars)  per  barrel  in  the  year 
2000,  and  will  rise  to  between  $19  and 


$39  per  barrel  by  2010.  DOE  projects  a 
continuing  decline  in  domestic  oil 
production  to  between  3.54  and  6.73 
million  barrels  per  day  in  2010,  with 
imports  rising  to  between  52  percent 
and  72  percent  of  total  use. 

The  level  of  petroleum  imports  is  only 
one  aspect  of  the  total  energy 
conservation  picture.  Under  EPCA  and 
NEPA,  for  example,  national  security, 
energy  independence,  resource 
conservation,  and  environmental 
protection  must  all  be  considered. 

In  March  1987,  the  Department  of 
Energy  submitted  a  report  to  the 
President  entitled  “Energy  Security.” 
NHTSA  believes  that  the  following 
quotation  from  that  report  continues  to 
represent  a  useful  summary  of  the 
national  security  and  energy 
independence  aspects  of  the  current 
energy  situation: 

Although  dependence  on  insecure  oil 
supplies  is  *  *  •  projected  to  grow,  energy 
security  depends  in  part  on  the  ability  of 
importing  nations  to  respond  to  oil  supply 
disruptions;  and  this  is  improving.  The 
decontrol  of  oil  prices  in  the  United  States, 
as  well  as  similar  moves  in  other  countries, 
has  made  economies  more  adaptable  to 
changing  situations.  Furthermore,  the  large 
strategic  oil  reserves  that  have  been 
established  in  the  United  States  (and  to  a 
lesser  extent,  in  other  major  oil-importing 
nations)  will  make  it  possible  to  respond  far 
more  effectively  to  any  future  disruptions 
than  has  been  the  case  in  the  past. 

The  current  world  energy  situation  and  the 
outlook  for  the  future  include  both 
opportunities  and  risks.  The  oil  price  drop  of 
1986  showed  how  consumers  can  be  helped 
by  a  more  com{)etitive  oil  market.  If  adequate 
supplies  of  oil  and  other  energy  resources 
continue  to  be  available  at  reasonable  prices, 
this  will  provide  a  boost  to  a  world  economy. 
At  the  same  time,  the  projected  increase  in 
reliance  on  relatively  few  oil  suppliers 
implies  certain  risks  for  the  United  States 
and  the  free  world.  These  risks  can  be 
summarized  as  follows:  If  a  small  group  of 
leading  oil  producers  can  dominate  the 
world’s  energy  markets,  this  could  result  in 
artihcially  hi^  prices  (or  just  sharp  upward 
and  downwa^  price  swings),  which  would 
necessitate  difficult  economic  adjustments 
and  cause  hardships  to  all  consumers. 

Revolutions,  regional  wars,  or  aggression 
from  outside  powers  could  disrupt  a  large 
volume  of  oil  supplies  from  the  Ifersian  Gulf, 
inflicting  severe  damage  on  the  economies  of 
the  United  States  and  dlied  nations.  Oil 
price  increases  precipitated  by  the  1978-79 
Iranian  revolution  contributed  to  the  largest 
recession  since  the  1930’s.  Similar  or  la^er 
qvents  in  the  future  could  have  far-reaching 
economic,  geopolitical,  or  even  military 
implications. 

Based  on  the  above,  NHTSA 
concludes  that  there  is  a  continuing 
need  for  the  nation  to  conserve  energy. 

The  increase  in  market  share  of  light 
trucks  points  to  the  need  for  enhanced 


fuel  economy  for  this  class  of  vehicle. 
Light  trucks  are  less  fuel  efficient  and 
are  driven  more  miles  over  their  lifetime 
than  passenger  automobiles.  Currently, 
more  than  half  of  the  energy  in  the 
transportation  sector  is  used  by  light- 
duty  vehicles  (automobiles  and  light 
trucks).  Light  trucks  have  steadily 
increased  their  share  of  petroleum  use 
in  the  transportation  sector.  In  1973, 
light  trucks  accounted  for 
approximately  12  percent  of 
transportation  petroleum  use,  a  figure 
which  increased  to  roughly  20  percent 
by  1991. 

Light  trucks  meeting  the  MYs  1996- 
97  standard  will  be  more  fuel-efficient 
than  the  average  vehicle  in  the  current 
light  truck  fleet  in  service,  thus  making 
a  positive  contribution  to  petroleum 
conservation. 

VII.  Determining  the  Maximum 
Feasible  Average  Fuel  Economy  Level 

As  discussed  above,  section  502(b) 
requires  that  light  truck  fuel  economy 
standards  be  set  at  the  maximum 
feasible  average  fuel  economy  level.  In 
making  this  determination,  the  agency 
must  consider  the  four  factors  of  section 
502(e):  technological  feasibility, 
economic  practicability,  the  effect  of 
other  Federal  motor  vehicle  standards 
on  fuel  economy,  and  the  need  of  the 
nation  to  conserve  energy. 

A.  Interpretation  of  “Feasible” 

Based  on  definitions  and  judicial 
interpretations  of  similar  language  in 
other  statutes,  the  agency  has  in  the  past 
interpreted  “feasible”  to  refer  to 
whether  something  is  capable  of  being 
done.  The  agency  has  thus  concluded  in 
the  past  that  a  standard  set  at  the 
maximum  feasible  average  fuel  economy 
level  must:  (1)  Be  capable  of  being  done 
and  (2)  be  at  the  highest  level  that  is 
capable  of  being  done,  taking  account  of 
what  manufacturers  are  able  to  do  in 
light  of  technological  feasibility, 
economic  practicability,  how  other 
Federal  motor  vehicle  standards  affect 
average  fuel  economy,  and  the  need  of 
the  nation  to  conserve  energy. 

B.  Industry-wide  Considerations 

The  statute  does  not  expressly  state 
whether  the  concept  of  feasibility  is  to 
be  determined  on  a  manufacturer-by¬ 
manufacturer  basis  or  on  an  industry¬ 
wide  basis.  Legislative  history  may  be 
used  as  an  indication  of  congressional 
intent  in  resolving  ambiguities  in 
statutory  language.  The  agency  believes 
that  the  below-quoted  language  provides 
guidance  on  the  meaning  of  “maximum 
feasible  average  fuel  economy  level.” 
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The  Conference  Report  to  the  1975 
Act  (S.  Rep.  No.  94—516,  94th  Cong.,  1st 
Sess.  154-55  (1975))  states: 

Such  determination  (of  maximum  feasible 
average  fuel  economy  level)  should  take 
industry-wide  considerations  into  account. 

For  example,  a  determination  of  maximum 
feasible  average  fuel  economy  should  not  be 
keyed  to  the  single  manufacturer  which 
might  have  the  most  difficulty  achieving  a 
given  level  of  average  fuel  economy.  Rather, 
the  Secretary  must  weigh  the  benefits  to  the 
nation  of  a  higher  average  fuel  economy 
standard  against  the  difficulties  of  individual 
manufacturers.  Such  difficulties,  however, 
should  be  given  appropriate  weight  in  setting 
the  standard  in  light  of  the  small  number  of 
domestic  manufacturers  that  currently  exist 
and  the  possible  implications  for  the  national 
economy  and  for  reduced  competition 
association  [sic)  with  a  severe  strain  on  any 
manufacturer  •  *  *. 

It  is  clear  from  the  Conference  Report 
that  Congress  did  not  intend  that 
standards  simply  be  set  at  the  level  of 
the  least  capable  manufacturer.  Rather, 
NHTSA  must  take  industry-wide 
considerations  into  account  in 
determining  the  maximum  feasible 
average  fuel  economy  level. 

NHTSA  has  traditionally  set  light 
truck  standards  at  a  level  that  can  be 
achieved  by  manufacturers  whose 
vehicles  constitute  a  substantial  share  of 
the  market.  The  agency  did  set  the  MY 
1982  light  truck  fuel  economy  standards 
at  a  level  which  it  recognized  might  be 
above  the  maximum  feasible  fuel 
economy  capability  of  Chrysler,  based 
on  the  conclusion  that  the  energy 
benefits  associated  with  the  higher 
standard  would  outweigh  the  harm  to 
Chrysler.  45  FR  20871,  20876,  March  31, 
1980.  However,  as  the  agency  noted  in 
deciding  not  to  set  the  MYs  1983-85  ~ 
light  truck  standards  above  Ford’s  level 
of  capability,  Chrysler  had  only  10-15 
percent  of  the  light  truck  domestic  sales, 
while  Ford  had  about  35  percent.  45  FR 
81593,  81599,  December  11, 1980. 

C.  Petroleum  Consumption 

The  energy  savings  that  could  result 
from  the  MYs  1996-97  standard  can  be 
illustrated  by  considering  the  potential 
effects  of  a  standard  set  at  different 
levels.  Since  Ford  and  Chrysler  project 
CAFE  levels  for  both  MY  1996  and  1997 
above  20.7  mpg,  a  standard  set  at  20.7 
mpg  would  not  likely  have  any  effect  on 
those  companies.  Since  GM  currently 
projects  a  CAFE  level  of  20.5  mpg  for 
both  model  years,  a  standard  set  at  20.7 
mpg.  the  level  NHTSA  has  determined 
to  GM’s  capability,  would  encourage 
it  to  achieve  a  higher  CAFE  level.  If  a 
20.7  mpg  standard  resulted  in  GM 
achieving  a  CAFE  level  0.2  mpg  above 
its  current  projection,  there  would  be  a 
savings  of  102  million  gallons  of 


gasoline  over  the  lifetime  of  GM’s  fleet 
for  each  model  year.  (This  assumes  GM 
would  sell  the  same  number  of  light 
trucks  in  MY  1996  and  MY  1997  as  it 
did  in  MY  1993.)  . 

The  potential  savings  associated  with 
a  MY  1996-97  standard  above  20.7  mpg 
are  highly  uncertain.  Assume,  for 
example,  that  a  standard  could  be  set  at 
21.2  mpg,  0.5  mpg  above  GM’s 
capability  for  both  model  years  and  0.4 
mpg  above  Chrysler’s  capability  for  MY 
1996  and  0.2  mpg  above  its  capability 
for  MY  1997.  Since  Ford  projects  CAFE 
levels  of  21.1  mpg  and  21.6  mpg  for  MY 
1996-97,  such  standards  would  likely 
have  little  or  no  impact  on  that 
company.  GM  and  Chrysler  could  likely 
meet  the  levels  of  the  standards  only  by 
restricting  the  sales  of  their  large  light 
trucks.  If  this  occurred,  consumers 
might  tend  to  keep  their  older,  less-fuel 
efficient  light  trucks  in  service  longer. 
Also,  consumers  might  purchase  still 
larger  trucks  that  are  not  subject  to 
CAFE  standards.  Therefore,  the  agency 
believes  that  any  additional  energy 
savings  associated  with  alternative 
higher  fuel  economy  standards  above 
20.7  mpg  (the  level  the  agency  has 
determined  to  be  GM’s  capability) 
would  be  uncertain  and  speculative. 

D.  The  MYs  1996-97  Standard 

Based  on  its  analysis  described  above 
and  on  manufacturers’  projections,  the 
agency  concludes  that  the  major 
domestic  manufacturers  can  achieve  the 
light  truck  fuel  economy  levels  listed  in 
the  following  table: 


Manufacturer 

Approximate 
market  share 
(percent, 
based  on  MY 
1993) 

CAFE 

(mpg) 

MY 

1996 

MY 

1997 

GM  . . 

30 

20.7 

20.7 

Ford . . . 

31 

21.2 

21.6 

ChrysJer . 

23 

20.8 

21.0 

As  indicated  above,  most  light  truck 
manufacturers  other  than  GM,  Ford  and 
Chrysler  only  compete  in  the  small 
vehicle  portion  of  the  light  truck  market 
and  are  therefore  expected  to  achieve 
CAFE  levels  well  above  those 
companies.  Only  tliree  light  truck 
manufacturers.  Range  Rover,  PAS  and 
UMC,  are  expected  to  have  friel 
economy  levels  lower  than  the  major 
domestic  manufacturers.  Since  these 
companies  have  an  extremely  small 
market  share,  NHTSA  concludes  that 
setting  a  standard  based  on  their 
capabilities  would  be  inconsistent  with 
a  determination  of  maximum  feasibility 
that  takes  industry-wide  considerations 
into  account,  as  required  by  statute. 


As  indicated  above,  NHTSA  has 
concluded  that  GM  is  the  least  capable 
manufacturer  with  a  substantial  share  of 
sales  for  MYs  1996-97.  NHTSA  also 
concludes  that  20.7  mpg  is  the 
maximum  feasible  standard  for  both 
MYs  1996  and  1997.  For  the  reasons 
discussed  below,  this  level  balances  the 
potential  petroleum  savings  associated 
with  a  higher  standard  against  the 
difficulties  of  manufacturers  facing  a 
potentially  hi^er  standard. 

The  agency  believes  that  a  20.7  mpg 
light  truck  CAFE  standard  for  MYs 
1996-97  will  make  a  positive 
contribution  to  petroleum  conservation 
by  encouraging  GM,  which  has  a  large 
market  share,  to  achieve  a  higher  CAFE 
level  than  it  currently  projects  while 
remaining  within  its  fuel  economy 
capability.  The  agency  notes  that  a  20.7 
mpg  standard  is  0.2  mpg  higher  than 
GM’s  current  MYs  1996-97  CAFE 
projection. 

A  20.7  mpg  standard  will  not  unduly 
restrict  consumer  choice  or  have 
adverse  economic  impacts  on  the  large 
domestic  manufacturers.  The  current 
product  plans  of  Ford  and  Chrysler 
indicate  that  they  expect  to  achieve  MYs 
1996-97  CAFE  levels  that  are  above  20.7 
mpg.  Therefore,  they  will  not  have  to 
make  any  changes  in  their  product  plans 
to  achieve  the  level  of  the  standard. 

While  GM’s  current  product  plan 
shows  expected  MYs  1996-97  CAFEs  of 
20.5  mpg  in  each  model  year,  NHTSA’s 
analysis  indicates  that  company  can 
achieve  a  CAFE  of  20.7  mpg  in  both 
years.  As  discussed  above,  this 
conclusion  is  based  on  the  following 
assumptions:  (1)  The  4WD  share  of  the 
market  will  not  significantly  increase 
between  now  and  MYs  1996-97,  (2)  GM 
will  make  successful  efforts  to  maintain 
market  share  of  certain  vehicles,  (3)  GM 
can  make  minor  changes  in  the 
performance  levels  of  its  vehicles  to 
bring  them  more  in  line  with  its 
competitors,  and  (4)  GM  can  make  small 
improvements  by  increasing  the 
penetration  of  some  engine  and 
transmission  technology  improvements 
that  are  not  projected  for  full 
implementation.  All  of  these  actions  are 
very  minor  and,  the  agency  believes, 
within  GM’s  capability. 

NHTSA  believes  that  a  higher 
standard  than  20.7  mpg  for  MYs  1996- 
97  could  result  in  serious  economic 
difficulties  for  GM.  While  GM  can 
achieve  20.7  mpg  CAFE  without 
significant  product  restrictions,  such 
restrictions  could  be  required  to  achieve 
a  CAFE  higher  than  20.7  mpg.  Given 
leadtime  constraints,  NHTSA  believes 
that  the  first  potential  fuel-efficiency 
actions  that  GM  or  any  other 
manufacturer  would  consider  in 
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response  to  a  higher  standard  would 
consist  of  marketing  actions.  For  the 
reasons  discussed  in  other  notices, 
however,  the  agency  does  not  believe 
that  marketing  actions  can  be  relied 
upon  to  significantly  improve  a 
manufacturer’s  CAra.  See,  e.g.,  MY 
1993-94  light  truck  CAFE  final  rule  (56 
FR  13775,  April  4, 1991).  If  such 
marketing  actions  were  unsuccessful  in 
whole  or  in  part,  GM  would  likely  have 
to  engage  in  significant  product 
restrictions  to  achieve  the  level  of  a 
higher  CAFE  standard.  Such  product 
restrictions  could  result  in  adverse 
economic  consequences  for  GM,  its 
employees  and  the  economy  as  a  whole 
and  limit  consumer  choice,  especially 
with  regard  to  the  load-carrying  needs  of 
light  truck  purchasers. 

As  indicated  above,  while  NHTSA  has 
concluded  that  GM  is  the  least  capable 
manufacturer  with  a  substantial  share  of 
sales,  the  agency  believes  that  GM’s 
capability  is  not  significantly  below  that 
of  Chrysler.  GM  and  Chrysler, 
combined,  sell  over  50  percent  of  all 
new  light  trucks  each  model  year. 
Therefore,  even  if  the  agency  were  to  set 
a  standard  above  GM’s  capability,  the 
standard  could  not  be  much  above  20.7 
mpg  and  still  remain  within  the 
capability  of  the  majority  of  the 
industry. 

NHTSA  believes  that  the  20.7  mpg 
standard  balances  the  potentially 
serious  adverse  economic  consequences 
for  GM  that  could  result  from  a  higher 
standard  with  the  potential  for 
increased  petroleum  savings.  The 
agency  concludes,  in  view  of  the 
statutory  requirement  to  consider 
specified  factors,  that  the  relatively 
small  and  uncertain  energy  savings 
associated  with  setting  a  standard  above 
GM’s  capability  would  not  justify  the 
potential  harm  to  that  company  and  the 
economy  as  a  whole. 

Consumer  Alert  and  CEl  requested 
that  NHTSA  consider  the  safety  effects 
of  its  decision.  Those  commenters  stated 
that  the  agency  should  not  in  any  way 
avoid  analyzing  the  potential  safety 
consequences  of  a  decision  to  increase 
the  CAFE  standards  for  light  trucks. 
Consumer  Alert  and  CEI  cited  the  record 
of  NHTSA’s  rulemaking  concerning  the 
MY  1990  passenger  car  CAFE  standard, 
although  they  recognized  that  the  safety 
consequences  of  a  decision  to  raise  the 
CAFE  standard  for  light  trucks  may 
differ  somewhat. 

In  the  context  of  passenger  car  CAFE 
standards,  NHTSA  has  recognized  that 
CAFE  standards  could  adversely  affect 
safety  to  the  extent  that  they  result  in 
significant  reductions  in  car  size  and/or 
weight.  This  issue  was  discussed  at 
length  in  the  agency’s  notice 


terminating  rulemaking  on  the  MY  1990 
passenger  car  CAFE  standard  (see  58  FR 
6939,  February  3, 1993). 

An  analysis  of  the  extent  to  which 
significantly  higher  light  truck  CAFE 
standards  could  affect  safety  is  more 
complex  than  for  passenger  car 
standards,  since  purchasers  would  have 
many  more  options  for  substitution  (e.g., 
different  kinds  of  light  trucks,  trucks 
with  a  high  enough  GVWR  that  they  are 
not  subject  to  CAFE  standards,  etc.)  The 
agency  notes  that  since  light  trucks  are 
generally  significantly  larger  and 
heavier  than  passenger  cars,  any  safety 
effects  of  a  particular  weight  reduction 
would  likelybe  smaller  than  for  cars. 

While  NHTSA  recognizes  that 
significantly  higher  light  truck  CAFE 
standards  could  adversely  affect  safety, 
to  the  extent  that  they  resulted  in 
significant  reductions  in  light  truck  size 
and/or  weight,  the  available  evidence 
indicates  that  MYs  1996-97  standard  of 
20.7  mpg  will  not  have  any  impact  on 
safety.  NHTSA  notes  that,  in  setting  the 
light  truck  CAFE  standards  for  recent 
model  years,  the  agency  did  not  include 
in  its  analyses  of  manufacturer 
capabilities  any  product  plan  actions 
that  would  significantly  affect  the 
weight,  size  or  cost  of  the  vehicles  the 
manufacturers  planned  to  offer.  The 
agency  also  notes  that  the  average 
equivalent  test  weight  of  light  trucks  has 
increased  from  3,805  pounds  in  MY 
1984  to  4,169  pounds  in  MY  1992. 
Therefore,  NHTSA  believes  that  CAFE 
standards  during  this  period  have  not 
had  any  measurable  effect  on  light  truck 
weight  or  size. 

The  agency  also  notes  that  the  levels 
of  the  light  truck  CAFE  standards  have 
not  varied  significantly  for  more  than  a 
decade.  The  light  truck  CAFE  standards 
for  MY  1987-89  and  MY  1994  were  set 
at  20.5  mpg,  and,  as  far  back  as  MY 
1984,  the  standard  was  20.0  mpg. 

NHTSA  therefore  believes  that  the 
size  and  weight  of  current  and  planned 
light  trucks  are  not  significantly 
different  from  what  would  have 
occurred  in  the  absence  of  CAFE 
standards.  As  discussed  above.  Ford  and 
Chrysler  will  exceed  the  level  of  the 
20.7  mpg  standard  for  MYs  1996-97 
without  making  any  changes  in  their 
product  plans.  While  GM  will  need  to 
make  some  changes  in  its  product  plan 
to  achieve  a  CAFE  of  20.7  mpg,  the 
agency  does  not  believe  that  it  is 
necessary,  or  likely,  for  that  company  to 
take  actions  that  would  have  any 
adverse  effect  on  safety,  in  order  to 
achieve  that  CAFE  level. 

As  indicated  above,  in  determining 
that  GM  can  achieve  MYs  1996-97 
CAFE  levels  of  20.7  mpg,  NHTSA 
adjusted  GM’s  projected  CAFE  level  of 


20.5  mpg  based  on  several  factors.  First, 
the  agency  adjusted  it  upward  to  reflect 
more  realistic  mix  assumptions  with 
respect  to  4WD  market  share  and 
maintaining  market  share  of  certain 
more  fuel-efficient  vehicles.  Since  this 
adjustment  simply  reflects  the  agency’s 
judgment  of  what  GM  is  likely  to  be  able 
to  sell,  based  on  historical  experience, 
the  adjustment  does  not  induce  or 
compel  any  actions  with  safety 
implications. 

NHTSA  also  concluded  that  GM  can 
improve  its  projected  MYs  1996-97 
CAJT;  by  a  slight  reduction  in  vehicle 
performance.  This  would  involve 
changes  in  such  things  as  axle  ratios. 

The  agency  believes  that  a  slight 
reduction  in  performance  would  not 
have  any  adverse  safety  consequences. 

Finally,  the  agency  concluded  that 
GM  could  improve  its  MYs  1996-97 
CAFE  by  increasing  the  penetration  of 
some  engine  and  transmission 
technology  improvements  that  are  not 
projected  for  full  implementation.  This 
action  would  not  result  in  reduced 
vehicle  weight. 

Since  the  20.7  mpg  light  truck  CAFE 
standard  for  MYs  1996-97  will  not  lead 
to  significant  reductions  in  light  truck 
size  or  weight,  or  shifts  toward  less  safe 
vehicles,  the  agency  concludes  that  it  is 
not  likely  to  have  any  impact  on  safety. 

VIII.  Rulemaking  Analyses  and  Notices 

A.  Economic  Impacts 

The  agency  has  considered  the 
economic  implications  of  the  standard 
for  MYs  1996-97  and  determined  that  it 
is  significant  within  the  meaning  of 
Executive  Order  12866,  and  significant 
within  the  meaning  of  the  Department’s 
regulatory  procedures.  This  rulemaking 
was  reviewed  under  Executive  Order 
12866.  The  agency’s  detailed  analysis  of 
the  economic  effects  is  set  forth  in  a 
Regulatory  Evaluation,  copies  of  which 
are  available  from  the  Docket  Section. 
The  contents  of  that  analysis  are 
generally  described  above. 

B.  National  Environmental  Policy  Act 

The  agency  has  analyzed  the 
environmental  impacts  of  the  MY  1996- 
97  light  truck  average  fuel  economy 
standard  in  accordance  with  the 
National  Environmental  Policy  Act,  42 
U.S.C.  4321  et  seq.  Copies  of  the 
Environmental  Assessment  are  available 
fi’om  the  Docket  Section.  The  agency  has 
concluded  that  no  significant 
environmental  impact  will  result  fi’om 
this  rulemaking  action. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  the  agency  has  considered  the 


Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Rules  and  Regulations  16323 


impact  this  rulemaking  will  have  on 
small  entities.  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  for 
this  action.  No  light  truck  manufacturer 
subject  to  the  standard  will  be  classified 
as  a  “small  business”  under  the 
Regulatory  Flexibility  Act.  In  the  case  of 
other  small  businesses,  small 
organizations,  and  small  governmental 
units  which  purchase  light  trucks,  the 
standard  will  not  affect  the  availability 
of  the  full  range  of  light  trucks  or  have 
a  significant  effect  on  the  overall  cost  of 
pur^asing  and  operating  light  trucks. 


Cost  Savings  Act  (15  U.S.C  2009(b))  a 
state  may  not  require  fuel  economy 
labels  on  vehicles  covered  by  section 
506  of  the  Cost  Savings  Act  (15  U.S.C 
2006)  which  are  not  identical  to  the 
Federal  standard.  Section  509  does  not 
apply  to  vehicles  procured  for  the 
State’s  use.  Section  504  of  the  Cost 
Savings  Act  (15  U.S.C.  2004)  sets  forth 
a  procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  average  hiel  economy  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 


§533.5 
*  * 

Requirements. 

*  •  * 

Table  IV 

Model  year 

Stimdard 

1996 .. .. 

1997 .. .. 

20.7 

20.7 

***** 

Issued:  March  31, 1994. 

Christopher  A.  Hart, 

Depu  ty  A  dministrator. 

IFR  Doc  94-8133  Filed  3-31-94;  4:00  pm) 
BILUNO  CODE  4t10-S»-l» 


D.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  MYs  1996-97  standard  will  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

E.  Civil  Justice  Reform 

This  final  rule  will  not  have  any 
retroactive  effect.  Under  section  509(a) 
of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act  (the  Cost  Savings  Act; 
15  U.S.C.  2009(a)),  whenever  a  Federal 
motor  vehicle  ^el  economy  standard  is 
in  effect,  a  state  may  not  adopt  or 
enforce  any  law  or  regulation  relating  to 
fuel  economy  standards  or  average  fuel 
economy  standards  applicable  to 
vehicles  covered  by  the  Federal 
standard.  Under  section  509(b)  of  the 


F.  Department  of  Energy  Review 

In  accordance  with  section  502(j)  of 
the  Act,  NHTSA  submitted  a  pre¬ 
publication  copy  of  this  rule  to  the 
Department  of  Energy  for  review.  The 
Department  made  no  unaccomodated 
comments. 

List  rtf'  Subjects  in  49  CFR  Part  533 
Energy  conservation.  Motor  vehicles. 

PART  533— [AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  part  533  is  amended  as  follows: 

1.  The  authority  citation  for  part  533 
continues  to  read  as  follows: 

Autiiority:  15  U.S.C  2002;  delegation  of 
authori^  at  49  CFR  1.50. 

2.  Section  533.5(a)  is  amended  by 
adding  Table  FV  immediately  following 
Table  m  to  read  as  follows: 


16324 


Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  533 

[Docket  No.  94-20;  Notice  1] 

RIN  2127-AF16 

Light  Truck  Average  Fuel  Economy 
Standards,  Model  Years  1998-2006 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACnOM:  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM). 

SUMMARY:  In  a  final  rule  published 
elsewhere  in  today’s  edition  of  the 
Federal  Register,  NHTSA  is  establishing 
light  truck  average  fuel  economy 
standards  for  model  years  1996  and 
1997.  The  purpose  of  this  advance 
notice  is  to  announce  that  the  agency  is 
beginning  to  develop  a  proposal  for  light 
truck  average  fuel  economy  standards 
for  model  years  after  1997,  and  to 
request  comments  to  assist  the  agency  in 
developing  the  proposal.  NHTSA  plans 
to  propose  standards  for  some  or  all  of 
model  years  1998  to  2006.  The  agency 
is  seeking  information  that  will  help  it 
assess  the  extent  to  which 
manufacturers  can  improve  light  truck 
fuel  economy  during  the  period  in 
question,  the  benefits  and  costs  to 
consumers  of  improved  fuel  economy, 
the  benefits  to  the  nation  of  reducing 
fuel  consumption,  and  the  number  of 
model  years  that  should  be  covered  by 
the  propKJsal. 

DATES:  Comments  must  be  received  on 
or  before  August  4, 1994. 

ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  set  forth 
above  and  be  submitted  (preferably  in 
10  copies)  to  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
room  5109,  400  Seventh  Street  SW., 
Washington,  DC  20590,  The  Docket  is 
open  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday.  Submissions  containing 
information  for  which  confidential 
treatment  is  requested  should  be 
submitted  (in  three  copies)  to  Chief 
Counsel,  National  Hi^way  Traffic 
Safety  Administration,  room  5219, 400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  and  seven  additional  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
sent  to  the  Docket  section. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Orron  Kee,  Chief,  Motor  Vehicle 
Requirements  Division,  Office  of  Market 
Incentives,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 


Street  SW.,  Washington,  DC  20590, 

(202) 366-0846. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  December  1975,  Congress  enacted 
the  Energy  Policy  and  Conservation  Act 
(EPCA)  because  of  a  national  concern 
with  the  depletable  nature  and 
uncertain  availability  of  most  of  the 
energy  upon  which  the  Nation  relies  for 
its  economic  and  social  well  being,  and 
the  need  to  implement  a  national 
program  for  conserving  energy.  Among 
other  things,  EPCA  added  Title  V, 
’’Improving  Automotive  Efficiency,”  to 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act  (Cost  Savings  Act).  Title  V 
provides  for  the  establishment  of 
corporate  average  fuel  economy  (CAFE) 
standards  for  passenger  cars  and  light 
trucks. 

While  Title  V  provides  that  the  CAFE 
standard  for  passenger  cars  is  27.5  mpg 
for  each  model  year  after  model  year 
(MY)  1984  unless  NHTSA  amends  it, 
the  statute  does  not  specify  any 
particular  level  of  light  truck  CAFE 
standards.  Instead,  Title  V  requires  the 
agency  to  set  light  truck  CAFE  standards 
for  each  model  year,  at  least  18  months 
before  the  beginning  of  the  model  year. 
In  a  final  rule  published  elsewhere  in 
today’s  edition  of  the  Federal  Register, 
NHTSA  is  establishing  light  truck  CAFE 
standards  for  MYs  1996  and  1997  at 
20.7  mpg.  The  final  rule  follows  a  notice 
of  proposed  rulemaking  (NPRM) 
published  by  the  agency  in  the  Federal 
Register  (57  FR  61377)  on  December  24, 
1992.  That  NPRM  did  not  address 
standards  for  model  years  after  1997. 

With  the  rulemaking  for  the  MYs 
1996-1997  light  truck  CAFE  standards 
completed,  NHTSA  is  turning  its 
attention  to  developing  a  proposal  for 
light  truck  average  fuel  economy 
standards  for  model  years  after  MY 
1997.  While  the  agency  has  in  the  last 
decade  set  light  truck  CAFE  standards 
for  only  one  or  two  model  years  at  a 
time,  it  believes  that  it  may  be 
appropriate  now  to  set  standards  for  a 
much  longer  period,  i.e.,  for  some  or  all 
of  the  period  including  MYs  1998  to 
2006. 

Since  the  early  1980’s,  NHTSA  has 
established  light  truck  CAFE  standards 
as  little  as  18  months  and  not  more  than 
30  months  before  the  beginning  of  the 
model  year.  The  effect  of  this  practice 
has  been  to  limit  the  CAFE  increases 
that  could  be  required  .because  there 
was  insufficient  leadtime  for  the 
manufacturers  to  change  their  product 
plans  and  improve  their  light  truck  fuel 
economy  by  means  of  significant 
technological  improvements.  In  this 


period,  the  light  truck  CAFE  standard 
changed  very  little.  For  MY  1984,  it  was 
20  mpg:  for  MY  1994,  it  is  20.5  mpg. 

NHTSA  explained  the  impact  of  such 
limited  leadtime  as  follows  in  its 
December  1992  NPRM  to  establish  the 
MYs  1995-97  light  truck  CAFE 
standards: 

NHTSA  recognizes  that  the  leadtime 
necessary  to  implement  significant 
improvements  in  engines,  transmissions, 
aerodynamics  and  rolling  resistance  is 
typically  at  least  three  years.  Also,  •  •  • 
once  a  new  design  is  established  and  tested 
as  feasible  for  p^uction,  the  leadtime 
necessary  to  design  tools  and  test 
components  is  typically  30  to  36  months. 

Some  potentied  major  changes  may  take  even 
longer.  Leadtimes  for  new  vehicles  are 
usually  at  least  three  years.  Further,  light 
trucks  have  a  long  mc^el  life,  i.e.,  8-10  years 
or  more.  If  a  manufacturer  must  make  a  major 
model  change  ahead  of  its  normal  schedule, 
this  change  may  have  a  significant, 
unprogrammed  impact. 

Given  the  leadtime  constraints,  the  agency 
does  not  believe  that  manufacturers  can 
achieve  significant  improvements  in  their 

E rejected  CAFE  levels  for  these  model  years 
y  additional  technological  actions. 

57  FR  61379,  December  14, 1992.  The 
agency  notes  that  manufacturers 
commenting  on  the  December  1992 
NPRM  argued  that  the  leadtimes 
discussed  above  are  more  typical  for 
passenger  cars  and  that  light  truck 
leadtimes  are  even  longer. 

If  the  upcoming  light  truck  CAFE 
rulemaking  is  to  be  effective  in 
encouraging  manufacturers  to  improve 
their  light  truck  fuel  economy  by  means 
of  significant  technological 
improvements,  it  must  address  model 
years  for  which  the  manufacturers 
would  have  substantial  leadtime.  Thus, 
the  rulemaking  must  address  model 
years  well  beyond  MY  1997,  the  last 
model  year  for  which  a  standard  has 
been  established. 

There  are  several  reasons  why  it 
appears  necessary  now  for  the  agency  to 
change  the  way  it  has  been  setting  light 
truck  CAFE  standards  and  to  establish 
them  high  enough  and  far  enough  in 
advance  to  require  significant  fuel 
economy  improvements. 

First,  the  need  of  the  Nation  to 
conserve  enerw  is  increasing.  The 
import  share  of  oil  is  growing,  as  is  the 
percentage  from  Arab  OPEC  sources. 

The  United  States  imported  15  percent 
of  its  oil  needs  in  1955.  The  import 
share  reached  36.8  percent  in  1975,  the 
year  EPCA  was  passed,  and  peaked  at 
46.4  percent  in  1977,  at  a  cost  of  $91 
billion  (stated  in  1992  dollars). 

Although  the  share  declined  to  below  30 
percent  in  the  mid-1980’s,  lately  the 
United  States  has  again  become 
increasingly  dependent  on  imported  oil. 
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In  1992,  imports  totaled  43.6  percent. 

The  Department  of  Energy  projects  that 
imports  will  rise  to  between  52  percent 
and  72  percent  of  total  use  in  2010. 

Thus,  the  United  States  now  imports 
a  higher  percentage  of  its  oil  needs  than 
it  did  during  1975,  the  year  EPCA  was 
passed.  Despite  the  establishment  of  the 
Strategic  Petroleum  Reserve  in  the  late 
1970s,  concern  still  exists  over  the 
stability  of  the  oil  import  supply.  The 
trend  during  the  1980s  toward 
increasing  diversity  in  sources  of  oil 
imports  appears  to  be  reversing.  In  1975, 
OPEC  accounted  for  61  percent  of  U.S. 
oil  imports:  by  1984,  OPEC’s  share  had 
dropped  to  43  percent.  However,  in 
1992  OPEC  accounted  for  59  percent  of 
U.S.  oil  imports.  Moreover,  the 
percentage  of  total  U.S.  oil  consumption 
supplied  by  Arab  OPEC  sources  was 
11.6  percent  in  1992,  higher  than  the  8.5 
percent  level  for  1975.  C5il  continues  to 
account  for  over  40  percent  of  all  energy 
used  in  the  United  States,  and  97 
percent  of  the  energy  consumed  in  the 
transportation  sector.  Despite  legislation 
such  as  the  Clean  Air  Act  Amendments 
of  1990  and  California’s  strict  “clean 
fuel”  and  emissions  standards,  fuels 
derived  from  petroleum  will  likely 
remain  the  predominant  fuels  in  the 
transportation  sector. 

Domestic  oil  production  has  declined 
steadily  since  reaching  a  peak  of  10.6 
million  barrels  per  day  in  1985.  By 
1992,  it  had  dropped  to  9.0  million 
barrels  per  day.  Ciomestic  production  is 
expected  to  continue  declining  by 
roughly  200,000  barrels  per  day  each 
year  through  the  year  2000.  While  the 
United  States  is  currently  the  world’s 
second  largest  oil  producer,  it  contains 
only  about  three  percent  of  the  world’s 
known  oil  reserves.  Persian  Gulf 
countries  contain  63  percent  of  known 
world  reserves,  and  former  Communist 
countries  contain  9  percent.  The 
Department  of  Energy  projects  a 
continuing  decline  in  domestic  oil 
production  to  betw'een  3.54  and  6.73 
million  barrels  per  day  in  2010. 

A  second  reason  why  NHTSA 
believes  there  may  be  a  need  now  to 
change  its  approach  to  setting  light 
truck  CAFE  standards  is  the  current  lack 
of  consumer  demand  or  other  market 
pressure  for  manufacturers  to  improve 
light  truck  fuel  economy.  In  the  early 
1980’s,  during  the  energy  crisis  brought 
on  by  events  in  Iran,  gasoline  prices  rose 
rapidly.  That  rise  significantly  increased 
consumer  demand  for  more  fuel- 
efficient  vehicles.  Thereafter,  however, 
gasoline  prices  fell  sharply  and  have 
remained  at  very  low  levels  for  a 
decade.  Consumers  now  place  piuch 
greater  emphasis  on  high  performance, 
and  make  little  demand  for  improved 


light  truck  fuel  economy.  Performance 
levels  are  now  higher  than  they  were 
when  EPCA  was  enacted. 

In  the  absence  of  strong  consumer 
demand  or  other  market  pressure  for 
improved  light  truck  fuel  economy, 
there  is  no  reason  to  expect 
manufacturers  to  make  significant 
technological  improvements  for  the 
purpose  of  improving  light  truck  fuel 
economy,  absent  higher  light  truck 
CAFE  standards  or  other  government 
measures.  Indeed,  light  truck  CAFE  has 
not  changed  appreciably  in  the  last  six 
years  and  is  not  expected  to  do  so  in  the 
next  several  years.  The  average  light 
truck  fuel  economy  of  the  domestic 
manufacturers  was  20.5  mpg  in  MY 
1987,  and  20.4  mpg  in  MY  1992,  five 
model  years  later.  (The  import 
manufacturers’  average  light  truck 
CAFE,  representing  a  relatively  small 
market  share,  declined  significantly 
during  this  time,  from  slightly  more 
than  25  mpg  in  MY  1987  to  less  than  23 
mpg  in  MY  1992.)  Moreover,  as 
discussed  in  today’s  final  rule 
establishing  the  MY  1996-97  light  truck 
CAFE  standards,  GM  currently  projects 
a  MY  1997  CAFE  of  20.5  mpg.  Ford  21.6 
mpg,  and  Chrysler  20.9  mpg. 

A  third  reason  why  effective  light 
truck  CAFE  standards  assume  increased 
importance  now  is  the  continued 
gro\\'th  in  market  share  of  those 
vehicles.  Light  truck  production 
increased  from  1.9  million  in  MY  1980 
to  4.1  million  in  MY  1992.  Data 
Resources,  Inc.,  projects  sales  of  6 
million  light  trucks  in  MY  1998  and 
close  to  7  million  by  MY  2004.  Light 
trucks  comprised  nearly  33  percent  of 
the  total  li^t  vehicle  production  in  MY 
1992,  almost  double  their  share  in  MY 
1980.  That  share  is  expected  to  increase 
to  39  percent  in  MY  1998  and  42 
percent  by  MY  2004.  As  light  trucks 
increase  in  market  share,  so  does  their 
impact  on  energy  consumption  and  the 
importance  of  their  potential 
contribution  in  addressing  the  Nation’s 
need  to  conserve  energy. 

The  impact  of  the  growing  light  truck 
population  on  energy  conservation 
efforts  can  be  more  lully  appreciated 
when  the  CAFE  of  the  total  light  truck 
fleet  is  compared  with  that  of  the  total 
passenger  car  fleet.  The  light  truck 
GAFE  is  approximately  21  mpg,  while 
the  passenger  car  CAFE  is 
approximately  28  mpg. 

NHTSA  also  notes  tiiat  there  has  been 
increasing  concern  in  recent  years  about 
the  impact  of  cars,  light  trucks  and  other 
personal  vehicles  on  global  warming. 
There  is  an  almost  direct  relationship 
between  fuel  consumption  and  emission 
of  carbon  dioxide,  a  primary 
“greenhouse"  gas.  In  other  words. 


reducing  fuel  consumption  also  reduces 
carbon  dioxide  emissions. 

As  part  of  the  Administration’s 
Climate  Change  Action  Plan,  issued  in 
October  1993,  the  White  House’s 
National  Economic  Council,  the  Office 
on  Environmental  Policy  and  the  Office 
of  Science  and  Technology  Policy  will 
co-chair  a  process  to  develop  measures 
to  significantly  reduce  greenhouse  gas 
emissions  from  personal  motor  vehicles. 
The  efforts  of  the  task  force  may  have 
a  bearing  on  future  light  truck  fuel 
economy  standards. 

NHTSA  also  notes  that  the 
Administration  is  supporting  research 
in  improving  vehicle  fuel  efficiency  in 
a  number  of  areas,  including  the 
Partnership  for  a  New  Generation  of 
Vehicles.  However,  the  purpose  of  this 
notice  is  a  limited  one — requesting 
comments  to  assist  NHTSA  in 
developing  a  proposal  for  light  truck 
CAFE  average  fuel  economy  standards 
for  model  years  after  1997,  possibly 
through  MY  2006.  To  aid  the  agency  in 
obtaining  useful  comments,  this  notice 
discusses  a  variety  of  issues  which  are 
considered  by  NHTSA  in  developing  a 
CAFE  standard  proposal,  and  asks  a 
number  of  questions  and  makes  a 
number  of  requests  for  data.  For  easy 
reference,  the  questions  and  requests  are 
numbered  consecutively  throughout  the 
document. 

In  providing  a  comment  on  a 
particular  matter  or  in  responding  to  a 
particular  question,  interested  persons 
are  requested  to  provide  any  relevant 
factual  information  to  support  their 
conclusions  or  opinions,  including  but 
not  limited  to  test  data*  statistical  and 
cost  data,  and  the  source  of  such 
information. 

In  addition  to  the  questions  in  the 
body  of  this  notice,  NHTSA  is  also 
including  an  appendix  to  this  notice 
which  consists  of  a  number  of 
additional  questions  directed  primarily 
toward  light  truck  manufacturers.  The 
appendix  questions  address  their 
product  plans  through  MY  2006  and  the 
assumptions  underlying  those  plans. 
The  agency  recognizes  that  the 
manufacturers’  product  plans  may  not 
be  approved  formally  for  even  the 
earlier  model  years  addressed  in  this 
notice  and  that  some  of  the  questions 
may  be  difficult  to  answer.  Setting 
standards  well  in  advance  instead  of 
only  one  or  two  years  in  advance 
necessitates  reliance  on  less  definitive 
information.  However,  that  approach  is 
necessary  in  order  for  the  agency  to 
attain  greater  CAFE  improvements.  The 
agency  would  appreciate  answers  that 
are  as  responsive  as  possible  so  that 
appropriate  weight  can  be  given  to  the 
many  factors  whose  magnitude  now  can 


16326 


Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Proposed  Rules 


only  be  estimated.  While  the  questions 
in  the  appendix  are  directed  toward 
manufacturers,  the  agency  welcomes 
comments  from  all  interested  persons  in 
response  to  those  questions. 

II.  The  Statute 

Section  502(b)  of  the  Cost  Savings  Act 
requires  the  Secretary  of  Transportation 
to  issue  light  truck  fuel  economy 
standards  for  each  model  year.  The  Act 
provides  that  the  fuel  economy 
standards  must  be  set  at  the  maximum 
feasible  average  fuel  economy  level.  In 
determining  maximum  feasible  average 
fuel  economy  level,  the  Secretary  is 
required  under  section  502(e)  of  the  Act 
to  consider  four  factors:  Tectuiological 
feasibility;  economic  practicability;  the 
effect  of  other  Federal  motor  vehicle 
standards  on  fuel  economy;  and  the 
need  of  the  nation  to  conserve  energy. 
The  Secretary  is  permitted  but  not 
required  to  set  separate  standards  for 
different  classes  of  light  trucks. 
(Responsibility  for  the  automotive  fuel 
economy  program  was  delegated  by  the 
Secretary  of  Transportation  to  the 
Administrator  of  NHTSA  (41  FR  25015, 
June  22, 1976.) 

Based  on  definitions  and  judicial 
interpretations  of  similar  terms  in  other 
statutes,  the  agency  interprets  "feasible” 
to  refer  to  something  that  is  capable  of 
being  done.  Therefore,  a  standard  set  at 
the  maximum  feasible  average  fuel 
economy  level  must:  (1)  Be  capable  of 
being  done  and  (2)  be  at  the  highest 
level  that  is  capable  of  being  done, 
taking  account  of  what  manufacturers 
are  able  to  do  in  light  of  technological 
feasibility,  economic  practicability,  how 
other  Federal  motor  vehicle  standards 
afreet  average  fuel  economy,  and  the 
need  of  the  nation  to  conserve  energy. 

The  statute  does  not  expressly  state 
whether  the  concept  of  feasibility  is  to 
be  determined  on  a  manufacturer-by¬ 
manufacturer  basis  or  on  an  industry¬ 
wide  basis.  As  discussed  in  many  fuel 
economy  notices,  it  is  clear  from  the 
legislative  history  that  Congress  did  not 
intend  that  standards  simply  be  set  at 
the  level  of  the  least  capable 
manufacturer.  Instead,  NHTSA  must 
take  industry-wide  considerations  into 
account  in  determining  the  maximum 
feasible  average  fuel  economy  level. 
NHTSA  has  consistently  set  light  truck 
standards  at  a  level  that  can  be  achieved 
by  manufacturers  whose  vehicles 
constitute  a  substantial  share  of  the 
market.  Because  of  the  relatively  high 
volume  of  production  by  those 
manufacturers,  their  capability  bears  a 
strong  end  close  relationship  to  that  of 
the  industry  as  a  whole. 


m.  Issues  in  Developing  a  Proposal  for 
MY  1996-2006 

Among  the  significant  issues  involved 
in  developing  a  proposal  for  the  MY 
1998-2006  light  truck  CAFE  standards 
is  the  ability  of  manufacturers  to 
improve  their  light  truck  fuel  economy 
during  that  period.  In  order  to  help  it 
analyze  that  issue,  NHTSA  requests 
information  or  comments  on  the 
questions  which  follow. 

NHTSA  is  interested  in  the 
technology  that  will  be  available  for 
improving  fuel  economy.  It  is 
particularly  interested  in  technological 
advancements.  For  example,  the 
development  of  two-cycle  engines  may 
have  progressed  to  the  point  fiiat  their 
introduction  to  the  light  truck  fleet 
would  be  feasible  some  time  in  the  MY 
1998-2006  period.  Another  example  is 
the  development  of  aluminum  and 
nonmetal  compmsites  for  automotive 
applications.  These  high  performance 
materials,  which  have  become  less 
expensive,  are  providing  new 
opportunities  for  lightweight,  high- 
performance  automotive  components. 
The  Miller  cycle  engine  or  other 
variations  on  the  internal  combustion 
engine  may  offer  improvements  in  fuel 
economy. 

1.  What  is  the  technological  feasibility 
and  economic  practicability  of  the 
various  fuel  efficiency  enhancing 
technologies,  including,  but  not  limited 
to  each  of  the  following,  which  were 
noted  in  the  National  Academy  of 
Sciences  (NAS)  study  discuss^  below: 
Multi-valve  and  variable  valve  timing 
engines;  electronic  engine  controls;  port 
fuel  injection;  lean  bum-fast  bum 
combustion:  engine  friction  reduction; 
two-stroke  engines;  turbocharging; 
improved  transmissions,  including 
continuously  variable  transmissions  and 
electronic  controls;  redesigning  vehicles 
for  weight  reduction  and  aerodynamic 
enhancement:  substitution  of  lighter- 
weight  materials;  lowering  rolling 
resistance;  low-friction  lubricants;  and 
reducing  parasitic  losses,  for  improving 
manufacturers’  CAFE  for  MY  1998- 
2006?  In  answering  this  question,  please 
address,  for  each  of  these  technologies, 
as  well  as  any  other  relevant 
technologies  not  yet  available: 

(a)  The  impact  on  fuel  efficiency; 

(b)  Costs  and  benefits  to  the 
consumer; 

(b)  Manufacturer  costs; 

(c)  Leadtime; 

(d)  Potential  fleet  penetration. 

2.  What  is  the  cost-effectiveness  of 
each  technology  identifred  in  Question 
1,  as  well  as  any  other  relevant 
technologies,  assuming  alternative 
plausible  gasoline  prices  forecast  for  KfY 


1998-2006,  and  assuming  alternative 
payback  periods  ranging  from  3  years  to 
10  years? 

3.  Taking  into  account  the  response  to 
Question  1,  indicate  the  ability  of  each' 
manufacturer  to  improve  its  light  tmek 
CAFE  for  each  model  year  during  the 
MY  1998-2006  timeframe.  By  what 
model  year  would  maximum 
penetration  of  all  current  fuel  economy 
enhancing  technologies  be  feasible? 

Why  wouldn’t  such  maximum 
penetration  be  feasible  earlier  than  thot 
model  year? 

4.  What  analyses  of  manufacturer 
light  truck  fuel  economy  capabilities  for 
MY  1998-2006  are  available?  What  are 
the  strenrths  and  weaknesses  of  each 
such  analysis? 

NHTSA  notes  that,  in  1991,  it  joined 
with  the  Federal  Hi^way 
Administration  in  commissioning  the 
NAS  to  estimate  the  practically 
achievable  levels  of  mel  economy  for 
various  classes  of  passenger  cars  and 
light  trucks.  The  NAS  report. 
Automotive  Fuel  Economy — How  Far 
Should  We  Go?,  was  published  in  April 
1992.  NAS  did  not  reach  conclusions  on 
what  the  “practically  achievable”  levels 
of  fuel  economy  were  because  it  stated 
that  it  could  not  determine  the  correct 
balance  of  the  variables  that  would 
affect  such  an  estimate.  The  variables 
include  the  "technically  achievable” 
levels  of  fuel  economy  (described 
below),  the  economic  effects  in  terms  of 
jobs,  higher  vehicle  prices,  and 
competitiveness,  the  effects  on  vehicle 
safety  and  petroleum  consumption,  etc. 

The  NAS  report  did  ventvire  to  offer 
"technically  achievable”  predictions  of 
fuel  economy  capabilities  in  MYs  2001 
and  2006.  The  “technically  achievable” 
values  were  based  on  certain 
assumptions.  The  assumptions  were 
that  only  currently  existing  technologies 
would  be  used,  that  fleets  would  meet 
the  Tier  I  emissions  standards  of  the 
Clean  Air  Act  Amendments  (CAAA)  of 
1990,  that  vehicle  interior  volume  and 
acceleration  performance  would  be 
equivalent  to  those  of  the  MY  1990  fleet, 
and  that  the  technologies  used  would  be 
cost-effective  at  gasoline  prices  of  $5-10 
or  less. 

NAS  offered  two  estimates  for  the 
light  truck  fleet  for  both  MYs  2001  and 
2006.  One  estimate  was  given  with  a 
high  degree  of  confidence  that  the  li^t 
truck  fleet  could  achieve  such  a  level. 
The  other  estimate,  for  a  higher  CAFE 
level,  was  given  with  a  lower  degree  of 
confidence  that  the  fleet  could  achieve 
that  level  due  to  unidentified 
uncertainties.  These  values  are  as 
follows: 
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Table  1.— “Technically  Achiev¬ 
able"  Fuel  Economy  Levels:  New 
Light  Truck  Fleet  (From  NAS 
Report) 


MY  2001 

MY  2006 

Higher  confidence  .... 

24 

26 

Lower  confidence . 

25 

28 

The  figures  in  the  table  have  several 
limitations.  They  do  not  represent  the 
capability  of  any  particular 
manufacturer.  Instead,  they  are  intended 
to  represent  the  light  truck  fleet  as  a 
whole.  However,  the  fleet  used  by  NAS 
did  not  include  all  light  trucks.  The  fleet 
included  small  pickups,  small  vans, 
small  utility  vehicles,  and  large  pickups, 
but  not  large  vans  and  large  utility 
vehicles.  While  those  last  two  types  of 
vehicles  make  up  a  small  percentage  of 
the  light  truck  market,  they  have  low 
fuel  economies. 

NHTSA  is  particularly  interested  in 
receiving  comments  concerning  the 
NAS  report  and  whether,  and  how,  it 
should  be  used  in  rulemaking  for  the 
MY  1998-2006  light  truck  CAFE 
standards. 

Energy  and  Environmental  Analysis, 
Inc.  has  prepared  a  report  for  the 
Department  of  Energy  that  analyzes  the 
domestic  manufacturers’  light  duty 
truck  fuel  economy  potential  to  2005. 
NHTSA  is  including  it  in  the  docket  for 
this  notice,  and  would  welcome 
comments  on  the  relevance  of  the  report 
to  this  rulemaking. 

NHTSA  and  the  Environmental 
Protection  Agency  (EPA)  have  mandated 
a  number  of  safety  and  emissions 
standards  for  light  trucks  that  become 
effective  in  the  next  few  years  and  that 
are  likely  to  contribute  to  increased 
weight  (and.  hence,  decreased  fuel 
economy)  and  increased  cost  of  these 
vehicles.  Among  the  safety  requirements 
are  the  addition  of  air  bags  (which 
phase-in  through  MY  1999),  quasi-static 
side  impact-protection  (by  MY  1995), 
roof  crush  resistance  (by  MY  1995),  and 
interior  head  impact  protection  (with  an 
effective  date  to  be  determined).  The 
Clean  Air  Act  Amendments  mandated  a 
phase-in  of  more  stringent  emission 
standards  for  light  trucks.  The  U.S.  has 
agreed  under  the  Montreal  Protocol  to 
phase-out  the  chloroflourocarbons  used 
in  vehicle  air  conditioners.  This  will 
result  in  somewhat  heavier  and  less 
efficient  air  conditioners.  Finally,  EPA 
has  also  issued  several  final  rules 
relating  to  test  procedures  which  could 
require  calibration  changes  that  reduce 
fuel  economy  and  to  onboard 
diagnostics  which  could  add  weight. 

5.  To  w'hat  extent  are  other  Federal 
standards  likely  to  affect  manufacturers’ 


CAFE  capabilities  in  MYs  1998-2006? 
Answers  to  this  question  should  include 
not  only  the  effects  of  such  standards 
when  first  implemented,  but  also  the 
prospect  for  reducing  those  effects 
subsequently. 

6.  Assuming  that  NHTSA  establishes 
a  single  light  truck  CAFE  standard  for 
each  of  MYs  1998-2006,  what  would  be 
the  manufacturers’  responses  to  CAFE 
standards  set  at  alternative  levels,  and" 
what  would  the  energy  savings  be  from 
those  levels?  For  example,  what  would 
be  the  effect  of  setting  a  CAFE  standard 
at  x-y  mpg  versus  x  mpg  versus  x-*-y 
mpg  for  a  given  model  year?  NHTSA 
requests  that,  at  a  minimum, 
commenters  answer  the  questions  in 
this  paragraph  based  on  the  standard 
levels  discussed  in  the  NAS  report. 

Another  i^ue  that  the  agency  must 
consider  in  retting  light  truck  CAFE 
standards  is  the  basic  structure  of  the 
standards.  As  indicated  above.  Title  V 
provides  the  agency  with  discretion 
concerning  whether  to  establish  a  single 
standard  for  all  light  trucks  or  separate 
standards  for  different  classes  of  light 
trucks.  While  NHTSA  has  in  the  past 
used  its  authority  jo  set  separate 
standards  for  different  classes  of  light 
trucks,  most  notably  for  two-wheel  drive 
and 'four-wheel  drive  light  trucks,  it  has 
more  recently  established  a  single 
standard  for  all  light  trucks. 

A  single  standard  has  the  advantage  of 
maximizing  manufacturer  flexibility, 
e.g.,  enabling  a  manufacturer  to  decide 
where  in  its  light  truck  fleet  to  make 
fuel  efficiency  improvements.  On  the 
other  hand,  since  the  agency  sets 
standards  at  a  level  that  can  be  achieved 
by  manufacturers  w'hose  vehicles 
constitute  a  substantial  share  of  the 
market,  it  is  possible  that  a  single  large 
manufacturer  with  a  mix  toward  larger, 
less  fuel-efficient  vehicles  could  skew 
the  single  standard  dowmw'ard  for  the 
entire  industry.  It  might  be  possible  to 
address  this  potential  problem  by 
establishing  separate  standards  for 
different  classes  of  light  trucks.  The 
agency  requests  comments  on  the 
following  question; 

7.  For  MYs  1998-2006,  should 
NHTSA  propose  a  single  standard  for  all 
light  trucks  or  separate  standards  for 
different  classes  of  light  trucks?  Should 
the  answer  to  this  question  vary 
depending  on  the  extent  to  which  the 
CAFE  capabilities  of  manufacturers 
differ?  If  the  agency  should  propose 
separate  standards  for  different  classes 
of  light  trucks,  how  should  the  different 
classes  be  defined? 

In  the  final  rule  issued  today 
establishing  light  truck  CAFE  standards 
for  MYs  1996-1997,  NHTSA  stated  it 
believes  that  CAFE  standards  for  the  last 


decade  have  not  had  any  measurable 
e^ect  on  light  truck  weight  or  size;  and, 
hence,  safety.  In  support  of  that  belief, 
the  agency  noted  that  the  levels  of  the 
light  truck  CAFE  standards  have  not 
varied  significantly  for  more  than  a 
decade.  The  light  truck  CAFE  standards 
for  MY  1987-89  and  MY  1994  were  set 
at  20.5  mpg,  and,  as  far  back  as  MY^ 

1984,  the  standard  was  only  slightly 
lower  at  20.0  mpg.  NHTSA  also  noted 
that,  in  setting  the  light  truck  CAFE 
standards  over  the  last  decade,  the 
agency  has  not  included  in  its  analyses 
of  manufacturer  capabilities  any 
product  plan  actions  that  would 
significantly  affect  the  weight,  size  or 
cost  of  the  vehicles  the  manufacturers 
planned  to  offer.  Further,  the  average 
equivalent  test  weight  of  light  trucks 
increased  from  3,805  pounds  in  MY 
1984  to  4,200  pounds  in  MY  1993. 

8.  NHTSA  requests  comments  on  the 
extent  to  which  the  increases  in  light 
truck  CAFE  feasible  during  MYs  1998- 
2006  involve  means,  such  as  significant 
weight  or  size  reduction,  that  could 
adversely  affect  safety.  Would 
achievement  during  that  period  of  NAS’ 
estimated  “technically  achievable’’ 
levels  necessarily  depend  on  such 
means? 

In  setting  CAFE  standards,  the  agency 
takes  into  consideration  that  there  are 
often  technological  risks  associated  with 
actually  achieving  the  full  potential  fuel 
economy  improvement  from  a  particular 
type  of  technology. 

9.  How  should  the  agency  take 
technological  risks  into  account  in 
setting  the  light  truck  Ci\FE  standards? 
What  technological  risks  are  associated 
with  gaining  the  full  potential  fuel 
economy  improvements  from  any  of  the 
available  types  of  fuel  economy 
enhancing  technologies?  What  are  the 
prospects  for  overcoming  those  risks  or 
offsetting  their  effects  on  CAFE 
capability? 

rV.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  the 
Departmental  Regulatory  Policies  and 
Procedures 

This  rulemaking  was  reviewed  under 
E.0. 12866.  The  agency  has  considered 
the  potential  economic  implications  of 
this  rulemaking  and  determined  that  it 
is  significant  within  the  meaning  of  the 
Department’s  regulatory  policies  and 
regulatory  procedures.  A  preliminary 
regulation  evaluation  has  been  prepared 
for  this  notice  and  placed  in  the  public 
docket. 
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B.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
it  is  likely  that  CAFE  standards  for  MYs 
1998-2006  will  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

C.  Civil  Justice  Reform 

This  rule,  when  proposed,  would  nolT 
have  any  retroactive  effect.  Under 
section  509(a)  of  the  Act  (15  U.S.C. 
2009(a)),  whenever  a  Federal  motor 
vehicle  fuel  economy  standard  is  in 
effect,  a  state  may  not  adopt  or  enforce 
any  law  or  regulation  relating  to  fuel 
economy  standards  or  average  fuel 
economy  standards  applicable  to 
vehicles  covered  by  the  Federal 
standard.  Under  section  509(b)  of  the 
Cost  Savings  Act  (15  U.S.C.  2009(b)),  a 
state  may  not  require  fuel  economy 
labels  on  vehicles  covered  by  section 
506  of  the  Cost  Savings  Act  (15  U.S.C 
2006)  which  are  not  identical  to  those 
required  by  the  Federal  requirement. 
Section  509  does  not  apply  to  vehicles 
procured  for  the  State’s  use.  Section  504 
of  the  Cost  Savings  Act  (15  U.S.C.  2004) 
sets  forth  a  procedure  for  judicial  review 
of  final  rules  establishing,  amending  or 
revoking  Federal  average  fuel  economy 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Comments 

NHTSA  solicits  public  comments  on 
the  questions  presented  in  this  ANPRM 
and  on  other  relevant  issues.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

if  a  commenter  wishes  to  submit 
certain  information  imder  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Coimsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 


agency’s  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
advance  proposal  will  be  considered.  To 
the  extent  possible,  comments  filed  after 
the  closing  date  will  also  be  considered. 
Comments  on  the  advance  proposal  will 
be  available  for  inspection  in  the  docket. 
After  the  closing  date,  NHTSA  will 
continue  to  file  relevant  information  in 
the  docket  as  this  information  becomes 
available,  and  recommends  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  commeAs.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  ea^  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  533 

Energy  conservation.  Gasoline, 
Imports,  Motor  vehicles. 

Authority:  15  U.S.C  2002;  delegation  of 
authority  at  49  CFR  1.50. 

Dated:  March  31, 1994. 

Barry  Fetrice, 

Associate  Administrator  for  Rulemaking. 

APPENDIX 

I.  Definitions 

As  used  in  this  appendix — 

1.  “Automobile,”  “fuel  economy,” 
“manufacturer,”  and  "model  year,”  have  the 
meaning  given  them  in  Section  501  of  the 
Motor  Vehicle  Information  and  Cost  Savings 
Act,  15  U.S.C  2001. 

2.  “Cargo-carrying  volume,”  “gross  vehicle 
weight  rating”  (GVWR),  and  “passenger¬ 
carrying  volume”  are  used  as  defined  in  49 
CFR  523.2. 

3.  “Basic  engine”  has  the  meaning  given  in 
40  CFR  600.002-85(a)(21).  When  identifying 
a  basic  engine,  respondent  should  provide 
the  following  information: 

(i)  Engine  displacement  (in  cubic  inches). 

(ii)  Number  of  cylinders  or  rotors. 

(iii)  Number  of  valves  per  cylinder. 

(iv)  Cylinder  amfiguration  (V,  in-line,  etc.). 

(v)  Number  of  carburetor  barrels,  if 
applicable. 

(vi)  Other  engine  characteristics, 
abbreviated  as  follows: 

DD — Direct  Injection  Diesel 
ID — Indirect  Injection  Diesel 
R — Rotary 


TB — ^Throttle  Body  Fuel  Injection  S.I.  (Spark 
Ignition) 

MP — ^Multipoint  Fuel  Injection  S.I. 

TD — Turbocharged  Diesel 
TS — Turbocharged  S.I. 

FFS — Feedback  Fuel  System 
2C — Two — Cycle 
OHC — Overhead  camshaft 
DOHC — Dual  overhead  camshafts 

4.  “Domestically  manufactured”  is  used  as 
defined  in  Section  503(b)(2)(E)  of  the  Act 

5.  “Light  truck”  means  an  automobile  of 
the  type  described  in  49  CFR  Part  523.5. 

6.  A  “model”  of  light  truck  is  a  line,  such 
as  the  Chevrolet  C-10  or  Astro,  Ford  F150  or 
El 50,  Jeep  Wrangler,  etc.,  which  exists 
within  a  manufacturer’s  fleet. 

7.  “Model  Type”  is  used  as  defined  in  40 
CFR  600.002-85{a)(19). 

8.  “Percent  fuel  economy  improvements” 
means  that  percentage  which  corresponds  to 
the  amount  by  which  respondent  could 
improve  the  fyel  economy  of  vehicles  in  a 
given  model  or  class  through  the  application 
of  a  specified  technology,  averaged  over  all 
vehicles  of  that  model  or  in  that  class  which 
feasibly  could  use  the  technology.  Projections 
of  percent  fuel  economy  improvement  should 
be  based  on  the  assumption  of  maximum 
efforts  by  respondent  to  achieve  the  highest 
possible  fuel  economy  increase  through  the 
application  of  the  technology.  The  baseline 
for  determination  of  percent  fuel  economy 
improvement  is  the  level  of  technology  and 
vehicle  performance  with  respect  to 
acceleration  and  gradeability  for  respondent’s 
1994  model  year  light  trucks  in  the 
equivalent  class. 

9.  “Percent  production  implementation 
rate”  means  that  percentage  which 
corresponds  to  the  maximum  number  of  light 
trucks  of  a  specified  class  which  could 
feasibly  employ  a  given  type  of  technology  if 
respondent  made  maximum  efforts  to  apply 
the  technology  by  a  specified  model  year. 

10.  “Production  percentage”  means  the 
percent  of  respondent’s  light  trucks  of  a 
specified  model  projected  to  be 
manufactured  in  a  specified  model  year. 

11.  “Project”  or  “projection”  refers  to  the 
best  estimates  made  by  respondent,  whether 
or  not  based  on  less  than  certain  information. 

12.  “Redesign”  means  any  change,  or 
combination  of  changes,  to  a  vehicle  that 
would  change  its  weight  by  50  pounds  or 
more  or  change  its  frontal  area  or 
aerodynamic  drag  coefficient  by  2  percent  or 
more. 

13.  “Relating  to”  means  constituting, 
defining,  containing,  explaining,  embaying, 
reflecting,  identifying,  stating,  referring  to„ 
dealing  with,  or  in  any  way  pertaining  to. 

14.  “Respondent”  means  each 
manufacturer  (including  all  its  divisions) 
providing  answers  to  the  questions  set  forth 
in  this  appendix,  and  its  officers,  employees, 
agents  or  servants. 

15.  “Test  weight”  is  used  as  defined  in  40 
CFR  86.082-2. 

16.  “Transmission  class”  is  used  as  defined 
in  40  CFR  600.002-05(22)(a).  When 
identifying  a  transmission  class,  respondent 
also  must  indicate  whether  the  transmission 
is  equipped  with  a  lockup  torque  converter 
(LUTC),  a  split  torque  converter  (STC),  and/ 
or  a  wide  gear  ratio  range  (WR)  and  specify 
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the  number  of  forward  gears  or  whether  the 
transmissions  a  continuously  variable  design 
(CVT). 

17.  “Truckline”  means  the  name  assigned 
by  the  Environmental  Protection  Agency  to  a 
different  group  of  vehicles  within  a  make  or 
car  division  in  accordance  with  that  agency’s 
1994  model  year  pickup,  van  (cargo  vans  and 
passenger  vans  are  considered  separate  truck 
lines),  and  special  purpose  vehicle  criteria. 

18.  "Utility  vehicle”  means  a  form  of  light 
truck,  either  two-wheel  drive  (4x2)  or  four- 
wheel  drive  (4x4).  and  is  exemplified  by  a 
Jeep  Wrangler  or  Cherokee,  a  Chevrolet 
Blazer.  Ford  Explorer,  or  a  Toyota  Land 
Cruiser. 

19.  The  term  “van”  is  used  as  defined  in 
40  CFR  86.082-2. 

20.  “Variants  of  existing  engines”  means 
versions  of  an  existing  basic  engine  that 
differ  from  that  engine  in  terms  of 
displacement,  method  of  aspiration, 
induction  system  or  that  weigh  at  least  25 
pounds  more  or  less  than  that  engine. 

II.  Assumptions 

All  assumptions  concerning  emission 
standards,  damageabilify  regulations,  safety 
standards,  etc.,  should  be  listed  and 
described  in  detail  by  the  respondent. 

III.  Specifications 

1.  Identify  all  light  truck  models  currently 
offered  for  sale  in  MY  1994  whose 
production  you  project  discontinuing  before 
MY  1999  and  identify  the  last  model  year  in 
which  each  will  be  offered. 

2.  Identify  all  basic  engines  offered  by 
respondent  in  MY  1994  light  trucks  which 
respondent  projects  it  will  cease  to  offer  for 
sale  in  light  trucks  before  MY  1999.  and 
identify  the  last  model  year  in  which  each 
will  be  offered. 

3.  Does  the  respondent  currently  project 
offering  for  sale  for  the  time  period  of  MY 
1998-2006  any  new  or  redesigned  light 
trucks,  including  vehicles  smaller  than  those 
now  produced?  If  so.  provide  the  following 
information  for  each  model  (e.g..  Chevrolet 
C-10.  Ford  F150).  Model  types  which  are 
essentially  identical  except  for  their 
nameplates  (e.g..  Dodge  Caravan/Plymouth 
Voyager)  may  be  combined  into  one  item.  See 
Table  A  for  a  sample  format;  4x2  and  4x4 
light  trucks  are  different  models. 

a.  Body  types  to  be  offered  for  sale  (e.g.. 
regular  cab.  super  cab). 

b.  Description  of  basic  engines,  including 
optional  horsepower  and  torque  ratings,  if 
any;  displacement;  number  and  configuration 
of  cylinders;  type  of  carburetor  or  fuel 
injection  system;  fuel  type;  number  of  valves 
per  cylinder,  and  whether  it  is  2-cycle  or  4- 
cycle. 

c.  Transmission  type  (manual,  automatic, 
number  of  forward  speeds,  overdrive,  etc.,  as 
applicable),  including  gear  ratios  and  final 
drive,  alternative  ratios  offered,  driveline 
configuration,  and  special  features  such  as 
torque  converter  lockup  clutches,  electronic 
controls  or  CVT  design. 

d.  (i)  The  range  of  GVW  ratings  to  be 
offered  for  each  body  type. 

(ii)  The  range  of  test  weights  for  each  body 
type. 

e.  All  wheelbases. 


f.  Estimated  power  absorption  unit  (PAU) 
setting,  in  hp. 

g.  The  range  of  projected  EPA  composite 
fuel  economies  for  each  body  type  in  the 
initial  model  year  of  production. 

h.  Projected  introduction  date  (model 
year). 

i.  Projected  sales  for  each  model  year  from 
the  projected  year  of  introduction  through 
MY  2006.  expressed  both  as  an  absolute 
number  of  units  sold  and  as  percentage  of  all 
light  trucks  sold  by  respondent. 

j.  Projections  of: 

(i)  Existing  models  replaced  by  new 
models. 

(ii)  Reduced  sales  of  respondent’s  existing 
models  as  a  result  of  the  sale  of  each  of  the 
new  models. 

(iii)  New  sales  not  captured  from  any  of  the 
respondent’s  existing  models. 

4.  Does  respondent  project  introducing  any 
variants  of  existing  basic  engines  or  any  new 
basic  engines,  other  than  those  mentioned  in 
your  response  to  Question  3.  in  its  light  truck 
fleets  in  MYs  1998-2006?  If  so.  for  each  basic 
engine  or  variant  indicate: 

a.  The  projected  year  of  introduction. 

b.  Type  (e  g.,  spark  ignition,  direct 
injection  diesel.  2-cycle,  alternative  fuel  use). 

c.  Displacement. 

d.  Type  of  induction  system  (e.g..  fuel 
injection  with  turbocharger,  naturally 
aspirated.  2  barrel  carburetor). 

e.  Cylinder  configuration  (e.g..  V-8.  V-6. 1- 
4). 

f.  Number  of  valves  per  cylinder  (e.g..  2.  3. 
4). 

g.  Horsepower  and  torque  ratings. 

h.  Models  in  which  engines  are  to  be  used, 
giving  the  introduction  model  year  for  each 
model  if  different  from  “a,”  above. 

(See  Table  B  for  a  sample  format.) 

5.  Relative  to  MY  1994  levels,  for  MYs 
1998-2006.  please  provide  information,  by 
truckline  and  as  an  average  effect  on  a 
manufacturer’s  entire  light  truck  fleet,  on  the 
weight  and/or  fuel  economy  impacts  of  the 
following  standards  or  equipment: 

a.  Federal  Motor  Vehicle  Safety  Standard 
(FMVSS  208)  Automatic  Restraints. 

b.  FMVSS  214  Side  Door  Strength. 

c.  FMVSS  216  Roof  Crush  Resistance. 

d.  Voluntary  installation  of  safety 
equipment  (i.e..  antilock  brakes). 

e.  Environmental  Protection  Agency 
regulations. 

f.  Calif(»nia  Air  Resources  Board 
requirements. 

g.  Other  applicable  motor  vehicle 
regulations  affecting  fuel  economy. 

6.  For  each  of  the  model  years  1998-2006. 
and  for  each  light  truck  model  projected  to 
be  manufactured  by  respondent  (if  answers 
differ  for  the  various  models),  provide  the 
requested  information  for  each  of  items  “6a” 
through  “6o”  listed  below: 

(i)  Description  of  the  nature  of  the 
technological  improvement; 

(ii)  The  percent  fuel  economy 
improvement  averaged  over  the  model; 

(iii)  The  basis  for  your  answer  to  6(ii),  (e.g., 
data  from  dynamometer  tests  conducted  by 
respondent,  engineering  analysis,  computer 
simulation,  reports  of  test  by  others); 

(iv)  The  percent  production 
implementation  rate  and  the  reasons  limiting 
the  implementation  rate; 


(v)  A  description  of  the  1994  baseline 
technologies  and  the  1994  implementation 
rate;  and 

(vi)  The  reasons  for  differing  answers  you 
provide  to  items  (ii)  and  (iv)  for  different 
models  in  each  model  year.  Include  as  a  part 
of  your  answer  to  6(ii)  and  6(iv)  a  tabular 
presentation,  a  sample  portion  of  which  is 
shown  in  Table  C. 

a.  Improved  automatic  transmissions. 
Projections  of  percent  fuel  economy 
improvements  should  include  benefits  of 
lock-up  or  bypassed  torque  converters, 
electronic  control  of  shift  points  and  torque 
converter  lock-up,  and  other  measures  which 
should  be  described. 

b.  Improved  manual  transmissions. 
Projections  of  percent  of  fuel  economy 
improvement  should  include  the  benefits  of 
increasing  mechanical  efficiency,  using 
improved  transmission  lubricants,  and  other 
measures  (specify). 

c.  Overdrive  transmissions.  If  not  covered 
in  "a”  or  “b”  above,  project  the  percentage 
of  fuel  economy  improvement  attributable  to 
overdrive  transmissions  (integral  or  auxiliary 
gear  boxes),  two-speed  axles,  or  other  similar 
devices  intended  to  increase  the  range  of 
available  gear  ratios.  Describe  the  devices  to 
be  used  and  the  application  by  model, 
engine,  axle  ratio,  etc. 

d.  Use  of  engine  crankcase  lubricants  of 
lower  viscosity  or  with  additives  to  improve 
friction  characteristics  or  accelerate  engine 
break-in,  or  otherwise  improved  lubricants  to 
lower  engine  friction  horsepower.  When 
describing  the  1994  baseline,  specify  the 
viscosity  of  and  any  fuel  economy-improving 
additives  used  in  the  factory-fill  lubricants. 

e.  Reduction  of  engine  parasitic  losses 
through  improvement  of  engine-driven 
accessories  or  accessory  drives.  Typical 
engine-driven  accessories  include  water 
pump,  cooling  fan,  alternator,  power  steering 
pump,  air  conditioning  compressor,  and 
vacuum  pump. 

f.  Reduction  of  tire  rolling  losses,  through 
changes  in  inflation  pressure,  use  of 
materials  or  constructions  with  less 
hysteresis,  geometry  changes  (e.g.,  increased 
aspect  ratio),  reduction  in  sidewall  and  tread 
deflection,  and  other  methods.  When 
describing  the  1994  baseline,  include  a 
description  of  the  tire  types  used  and  the 
percent  usage  rate  of  each  type. 

g.  Reduction  in  other  driveline  losses, 
including  losses  in  the  non-powered  wheels, 
the  differential  assembly,  wheel  bearings, 
universal  joints,  brake  drag  losses,  use  of 
improved  lubricants  in  the  differential  and 
wheel  bearing,  and  optimizing  suspension 
geometry  (e.g.,  to  minimize  tire  scrubbing 
loss). 

h.  Reduction  of  aerodynamic  drag. 

i.  Turbocharging  or  supercharging. 

j.  Improvements  in  the  efficiency  of  4-cycle 
spark  ignition  engines  including  (1) 
increased  compression  ratio;  (2)  leaner  air-to- 
fuel  ratio;  (3)  revised  combustion  chamber 
configuration;  (4)  fuel  injection;  (5)  electronic 
fuel  metering;  (6)  interactive  electronic 
control  of  engine  operating  parameters  (spark 
advance,  exhaust  gas  recirculation,  air-to-fuel 
ratio);  (8)  variable  valve  timing  or  valve  lift; 
(9)  multiple  valves  per  cylinder;  (10)  friction 
reduction  by  means  such  as  low  tension 
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iston  rings  and  roller  cam  followers;  (11) 
igher  temperature  operation;  and  (12)  other 
methods  (specify). 

k.  Naturally  aspirated  diesel  engines,  with 
direct  or  indirect  fuel  injection. 

l.  Turbocharged  or  supercharged  diesel 
engines  with  direct  or  indirect  fuel  injection. 

m.  Stratified-charge  reciprocating  or  rotary 
engines,  with  direct  or  indirect  fuel  injection. 

n.  Two  cycle  spark  ignition  engines. 

o.  Other  technologies  for  improving  fuel 
economy. 

7.  For  each  model  of  respondent’s  light 
truck  fleet  projected  to  be  manufactured  in 
each  of  MYs  1998-2006,  describe  the 
methods  used  to  achieve  reductions  in 
average  test  weight.  For  each  specified  model 
year  and  model,  describe  the  extent  to  which 
each  of  the  following  methods  for  reducing 
vehicle  weight  will  be  used.  Separate  listings 
are  to  be  used  for  4x2  light  trucks  and  4x4 
light  trucks. 

a.  Substitution  of  materials. 

b.  "Downsizing”  of  existing  vehicle  design 
to  reduce  weight  while  maintaining  interior 
roominess  and  comfort  for  passengers,  and 
utility,  i.e.,  the  same  or  approximately  the 
same,  payload  and  cargo  volume,  using  the 
same  basic  body  configuration  and  driveline 
layout  as  current  counterparts. 

c.  Use  of  new  vehicle  body  configuration 
concepts  which  provides  reduced  weight  for 
approximately  the  same  payload  and  cargo 
volume. 

8.  For  each  model  year  1998-2006,  list  all 
projected  light  truck  model  types  and 
provide  the  information  specified  in  “a” 
through  "k”  below  for  each  model  type. 

The  information  should  be  in  tabular  form, 
with  a  separate  table  for  each  model  year. 
Each  grouping  is  to  be  subdivided  into 
separate  listings  for  models  with  4x2  and  4x4 
drive  systems.  Engines  having  the  same 
displacement  but  belonging  to  different 
engine  families  are  to  be  grouped  separately. 
The  vehicles  are  to  be  sorted  first  by 
truckline,  second  by  basic  engine,  and  third 
by  transmission  type.  For  these  groupings, 
the  average  test  weights  are  to  be  placed  in 
ascending  order.  List  the  categories  in  terms 
"a”  through  “k”  below  in  the  order  specified 
from  left  to  right  across  the  top  of  the  table. 
Include  in  the  table  for  each  model  year  the 
total  sales-weighted  harmonic  average  fuel 
economy  and  average  test  weight  for 
imported  and  domestic  light  trucks  for  each 
truckline  and  for  ail  of  the  respondent’s  light 
trucks. 

a.  Truckline,  e.g.,  C-10,  F-150,  B-150. 
Model  types  which  are  essentially  identical 
except  for  their  nameplates  (e.g.,  Chevrolet 
S-IO/GMC  S-15  and  Dodge  C^avan/ 


Plymiouth  Voyager)  may  be  combined  info 
one  line  item. 

b.  Light  truck  vehicle  type,  e.g.,  compact 
pickup,  cargo  van,  passenger  van,  utility, 
truck-based  station  wagon,  and  chassis  cab. 
Other  light  truck  designations,  which  are 
adequately  defined,  can  be  used  if  these  are 
not  suitable. 

c.  Basic  engine:  Include  the  engine 
characteristics  used  in  Definition  3. 

d.  Transmission  class  (e.g.,  A3,  L4,  A40D, 
M5,  CVT):  Include  the  characteristics  used  in 
Definition  16. 

e.  Average  ratio  of  engine  speed  to  vehicle 
speed  in  top  gear  (N/V),  rounded  to  one 
decimal  place. 

f.  Average  test  weight. 

g.  Average  PAU  setting:  Provide  the  value 
and  show  whether  the  value  (or  estimated 
value)  is  based  on  coastdown  testing  (T)  or 
calculated  from  the  vehicle  frontal  area  (C), 
Round  the  PAU  value  to  one  decimal  place. 

h.  Composite  fuel  economy  (Sales 
weighted,  harmonically  averaged  over  the 
specified  vehicles,  rounded  to  the  nearest  0.1 
mpg). 

i.  Projected  sales  for  the  vehicles  described 
in  each  line  item. 

9.  For  each  transmission  identified  in 
response  to  8(d)  above,  provide  a  listing 
showing  whether  the  transmission  is  manual 
or  automatic,  the  gear  ratios  for  the 
transmission,  and  the  models  which  will  use 
the  transmission. 

10.  Indicate  any  MY  1998-2006  light  truck 
model  types  which  have  higher  average  test 
weights  than  comparable  MY  1994  model 
types.  Describe  the  reasons  for  any  weight 
increases  (e.g.,  increased  option  content,  less 
use  of  premium  materials)  and  provide 
supporting  justification. 

11.  For  each  new  or  redesigned  vehicle 
identified  in  response  to  Question  3  and  each 
new  engine  or  fuel  economy  improvement 
identified  in  your  response  to  Questions  3,  5, 
and  6,  provide  your  best  estimate  of  the 
following,  in  terms  of  constant  1993  dollars: 

(a)  Total  capital  costs  required  to 
implement  the  new/redesigned  model  or 
improvement  according  to  the 
implementation  schedules  specified  in  your 
response.  Subdivide  the  capital  costs  into 
tooling,  facilities,  launch,  and  engineering 
costs. 

(b)  The  maximum  production  capacity, 
expressed  in  units  of  capacity  per  year, 
associated  with  the  capital  expenditure  in  (a) 
above.  Specify  the  number  of  production 
shifts  on  which  your  response  is  based  and 
define  “maximum  capacity”  as  used  in  your 
answer. 


(c)  The  actual  capacity  that  is  planned  to 
be  used  each  year  for  each  new/redesigned 
model  or  fuel  economy  improvement. 

(d)  The  increase  in  variable  costs  per 
affected  unit,  based  on  the  production 
volume  specified  iiT(b)  above. 

(e)  The  equivalent  retail  price  increase  per 
affected  vehicle  for  each  new/redesigned 
model  or  improvement.  Provide  an  example 
describing  methodology  used  to  determine 
the  equivalent  retail  price  increase. 

12.  Please  provide  respondent’s  actual  and 
projected  U.S.  light  truck  sales,  4x2  and  4x4, 
0-8,500  lbs.  GVWR  and  8501-10,000  lbs., 
GVWR  for  each  model  year  from  1994 
thorough  2006,  inclusive.  Please  subdivide 
the  data  into  the  following  vehicle  categories: 

i.  Standard  Pickup  Heavy  (e.g.,  C-20/30,  F- 
250/350,  D-250/350) 

ii.  Standard  Pickup  Li^t  (e.g.,  C-10,  F-150, 
D-150) 

iii.  Compact  Pickup  (e.g.,  S-10,  Ranger) 

iv.  Standard  Cargo  Vans  Heavy  (e.g.,  G-30, 
E-250/350,  B-350) 

v.  Standard  Cargo  Vans  Light  (e.g.,  G-10/20, 
E-150,  B-1 50/250) 

vi.  Standard  Passenger  Vans  Heavy  (e.g.,  G- 
30,  B-250/350,  B-350) 

vii.  Standard  Passenger  Vans  Light  (e.g.,  G- 
10/20,  E-150,  B-150/250) 

viii.  Compact  Cargo  Vans  (e.g..  Astro, 
Aerostar,  Mini  Ram  Van) 

ix.  Compact  Passenger  Vans  (e.g..  Astro, 
Villager,  Voyager) 

X.  Standard  Utilities  (e.g.,  K1500  Blazer, 
Bronco) 

xi.  Compact  Utilities  (e.g.,  S-10  Blazer, 
Explorer,  Wrangler) 

xii.  Other  (e.g..  Suburban,  Loyale) 

See  Table  D  for  a  sample  format. 

13.  Please  provide  your  estimates  of 
projected  total  industry  U.S.  light  (0-10,000 
lbs,  GVWR)  truck  sales  for  each  model  year 
from  1994  through  2008,  inclusive.  Please 
subdivide  the  data  into  4x2  and  4x4  sales  and 
into  the  vehicle  categories  listed  in  the 
sample  format  in  Table  E. 

14.  Please  provide  your  company’s 
assumptions  for  U.S.  gasoline  and  diesel  fuel 
prices  during  1994  through  2006. 

15.  Please  provide  projected  production 
capacity  available  for  the  North  American 
market  (at  standard  production  rates)  for  each 
of  your  company’s  light  truckline 
designations  during  MYs  1994-2006. 

16.  Please  provide  your  estimate  of 
production  leadtime  for  new  models,  your 
expected  model  life  in  years,  and  the  number 
of  years  over  which  tooling  costs  are 
amortized. 


Table  A— New  Models 

[Model:  A-1  Standard  Pickups  Drivetrain  Configuration:  4x2,  Front  Engine/Rear  Drive] 


Body  type  {3a.) 

Passenger 

No.  of  seat- 

Cargo  voF 

Wheelbase, 

PAU  setting. 

volume,  ft  3 

ing  positions 

ume,  fta 

ia  (3e.) 

hp.  (3f.) 

Regular  cab,  short  bed . . . 

.  50  ! 

i  3 

48 

i  115 

7.5 

Regular  cab,  long  bed . 

.  50  : 

3 

64 

1  133 

7.8 

Extended  cab,  long  bed . 

.  75 

1  ^  ‘ 

64 

151 

8.2 

Crew  cab,  long  bed . 

. f  100 

6  1 

1  64 

170 

9.0 
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Engine  options  (b.) 

Configi 
No.  of  cyl. 

Fuel  sys¬ 
tem 

Hp  @  RPM 

Torque  @ 
F^M 

1f50  CID,  turbocharged  1  . . . 

1-^ 

140@  4200 
150@  3800 
180@  4500 
200@  4200 

90@  3400 
125@  2800 
130@3200 
150@  3000 

pas  CID . ’ . . . . . . -  . . 

u-e 

nMiiiiil 

pas  rin,  4-wah/ft2 .  . 

\J-R 

pRs  nn . . 

V-R 

lytiBsn 

*  Not  availabie  with  crew  cab. 

2  Available  with  automatic  transmission  only. 


Transmission  type 


Ratios  (c.) 

Manual  over¬ 
drive 

Manual 

creeper 

Automatic 
with  elec¬ 
tronic  cor>- 
trois  and 
TCLU 

1st  gear  . . . . . . . . . . 

4.50 

3.00 

1.75 

1.00 

0.80 

4.70 

6.50 

3.60 

1.80 

1.00 

3.20 

2.50 

1.50 
1.00 

2nd  gear . 

arri  g«ar . . 

5th  gear . 

Ravarse  gaar  . . . 

6.10 

3.00 

2.10 

3.23/3.54 

Torque  r^onvartar . 

3.54/3.73 

3.54/3.73 

i 

Body  type  (3a.) 

Range  of 
GVWR 
(3d.(i)) 

Range  of  test 
weights 
{3d.(ii)) 

Range  of 
composite 
fuel  ecoTKxny 
ratings  (3g.) 

Regular  cab,  short  bed  . 

Regular  cab,  long  bed  . . 

6,050-7,000 

6.100- 7,200 

6.100- 7,400 
6,300-7,800 

4,250-4,500 

4,250-4,500 

4,500-5,000 

4,500-5,000 

16.0-17.5 

16.0-17.2 

15.&-17.0 

14.5-16.5 

Fictarvlad  cah,  long  had  . 

riraw  rah,  lr»ng  bed  . .  . 

Model  year 

Production 

(3i.) 

Share  of 
fleet,  percent 

(5i.) 

Notes  (3h.,  3j.) 

1QOA 

36,000 

78,000 

110,000 

120,000 

5 

Mid-year  introduction.  North 
American  production. 

Extended  cab  introduced. 

Facelift. 

iPM . , . . . 

10 

13 

14 

2000  . ! _ _ 

2001  . 

New  Models 


Model  year  (3k.) 

New  rrxKfel  designation 

Model  replaced  or  augmented 

Sales  derived 
from  old 
model 

Additional 
sales  antici¬ 
pated 

IMfl  . . . . . . 

A-Rtd  Pickup  . 

T-Std  Pickup . 

20,000 

50,000 

10,000 

30,000 

Table  B.— New  Engines 


New/Redesigned  Engmes 


Year  of  introduction  by 
model  (4a7h4 

Type  (4b.) 

Displace¬ 
ment  L 
(4c.) 

Induction  system  (4d.) 

Valves  per 
cylinder  (4f.) 

Horse¬ 
power  @ 
rpm(4g.) 

Totm,  Ib- 
It^rm 
(4ft.) 

1998—  Std  Pickups  .... 

1999—  Std  Vans 

2-cycle,  diesel . ;.. 

4.42 

Turbocharged,  direct 
injection. 

W-9 

3 

250  @ 
4000 

190  €> 
3500 
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Table  C.— Technology  Improvements 


Technological  improvement 


Percent  fuel 
economy 
improve¬ 
ment 


Percent  production  share 


Model  Line  (12.) 


Amalgantated  Motors  2WD  light  truck  sales  projections 


Model  Year 


0-6,500  lbs.  GVWR: 

Std  pickup,  heavy  . 

43,500 

Std  pickup,  light  . 

509,340 

Compact  pickup  . . . 

120,000 

Std  cargo  van.  heavy  . 

60,000 

Std  cargo  van,  light . 

20,000 

Compact  cargo  van . 

29,310 

Std  passenger  vart,  heavy  . 

54,196 

Std  passenger  van,  light  . 

38,900 

Cornpact  passenger  van . . . 

30,000 

Std  utility . 

53,800 

Compact  utility . 

Other  (specify) . - . 

44,000 

8,501-10,000  lbs.  GVWR: 

Std  pickup  heavy  . 

5,500 

Std  vans,  heavy  . 

4,000 

Other  (specify) . 

Total . 

1,012,546 

Wednesday 
April  6,  1994 


Part  IV 

Department  of  Labor 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

Personal  Protective  Equipment  for 

General  Industry;  Final  Rule 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Docket  No.  S-060] 

RIN  1218-AA71 

Personal  Protective  Equipment  for 
General  Industry 

AGENCY:  Occupational  Safety  and  Health 
Administration;  Labor. 

ACTION:  Final  Rule. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
revising  portions  of  the  general  industry 
safety  standards  addressing  personal 
protective  equipment  (PPE).  The 
standards  being  revised  include  those 
containing  general  requirements  for  all 
PPE  (§1910.132)  and  standards  that  set 
design,  selection,  and  use  requirements 
for  specific  types  of  PPE  (eye,  face, 
head,  foot  and  hand). 

The  Agency  is  updating  the  standards 
for  PPE  to  be  more  consistent  with  the 
current  consensus  regarding  good 
industry  practices,  as  reflect^  by  the 
latest  editions  of  the  pertinent  American 
National  Standards  Institute  (ANSI) 
standards.  The  revision  will  provide 
guidance  for  the  selection  and  use  of 
PPE  as  well  as  clearer  requirements  that 
are  performance-orienteo,  where 
appropriate. 

New  paragraphs  (d),  (e),  and  (fl 
(containing  requirements  covering 
equipment  selection,  defective  and 
damaged  equipment,  and  training, 
respectively)  ^ve  been  added  to 
§1910.132.  Also,  a  new  section 
(§1910.138)  has  been  added  to  this 
Subpart  to  address  hazards  to  the  hands. 

Non-mandatory  appendices  A  and  B 
have  also  been  added  to  this  Subpart  to 
provide  additional  guidance  to 
employers  and  employees  with  regard  to 
PPE  for  eye,  face,  head,  foot,  and  hand 
hazards. 

DATES:  This  standard  will  become 
effective  on  July  5, 1994.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  standards  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  April  6, 1994. 

ADDRESS:  In  compliance  with  28  U.S.C. 
2112(a),  the  Agency  designates  for 
receipt  of  petitions  for  review  of  the 
standard  the  Associate  Solicitor  for 
Occupational  Safety  and  Health,  Office 
of  the  Solicitor,  Room  S-4004,  U.S, 
Depjartment  of  Labor,  200  Constitution 
Ave.  N.W.,  Washington,  D.C  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Foster,  U.S.  Dep>artment  of 


Labor,  Occup>ational  Safety  and  Health 
Administration,  Room  N-3647,  200 
Constitution  Ave.,  N.W.,  Washington, 
D.C.  20210.  Telephone:  (202J  219-8151. 
SUPPLEMENTARY  INFORMATION: 

In  this  preamble,  OSHA  identities 
sources  of  information  submitted  to  the 
record  by  an  exhibit  number  (Ex.  3);. 
When  applicable,  comment  numbers 
follow  the  exhibit  in  which  they  are 
contained  (Ex.  3: 1).  If  more  than  one 
comment  within  an  exhibit  is  cited,  the 
comment  numbers  are  separated  by 
commas  (Ex.  3: 1,  2,  3).  The  page 
number  is  also  cited  if  other  than  p>age 
1  (Ex.  3:  2,  pg.  8).  The  transcrip>t  of  the 
hearing  is  cited  by  the  piage  number 
followed  by  identification  of  the  hearing 
date  (Tr.  80:  4/3).  Exhibit  aiul  transcript 
citations  are  separated  by  semicolons 
(Ex.  3:  Ex,  7;  Tr.  80:  4/3). 

I.  Background 

The  existing  OSHA  standards  for 
p>ersonal  protective  equipment  CPPEJ  are 
contained  in  Subpart  I  of  OSHA’s 
general  industry  standards.  These 
standards  were  adopted  in  1971  from 
established  Federal  standards  and 
national  consensus  standards. 

In  developing  a  proposed  revision  of 
Subpart  I,  the  Agency  p>erformed  a 
comprehensive  review  of  the  PPE 
standards.  This  review  revealed  several 
limitations  and  concerns  with  respiect  to 
these  standards.  First,  OSHA 
determined  that  many  of  the  existing 
PPE  standards  wore  outdated  since  ttiey 
reflected  knowledge  and  practices 
regarding  PPE  as  they  existed  in  the  late 
1960's  and  early  1970’s.  This  meant  that 
employers  were  being  required  to 
explain  how  compliance  with  more 
recent  editions  of  the  pertinent 
consensus  standards  provides 
equivalent  protection  to  that  provided 
by  the  older  editions  in  the  OSHA 
standards. 

Second,  the  Agency  determined  that 
there  were  certain  gaps  in  coverage  of 
the  PPE  standards,  and  that  the 
standards  set  very  restrictive  design 
criteria  which  might  limit  the  use  of 
new  technology.  OSHA  was  concerned 
that  restraints  on  innovation  might  also 
make  it  more  difficult  for  employers 
either  to  increase  acceptance  of  PPE,  or 
to  provide  more  protective  PPE. 
Recognizing  this  situation,  the  AMncy 
established  a  process  under  which 
OSHA  has  accepted,  for  example,  oa  a 
case-by-case  basis,  the  use  of  eye 
protection  which,  while  not  d^gnedto 
meet  the  specifications  in  the  existing 
standards,  had  been  demonstrated  to 
provide  equivalent  or  superiM^  worker 
rotection.  The  Agency  determined, 
owever,  that  this  process  could  not 
keep  pace  with  the  development  of 


improved  PPE.  Consequently,  OSHA 
was  concerned  that,  unless  the  PPE 
standards  were  revised  to  be  more 
performance-oriented,  employers  and 
product  manufacturers  might  be 
discouraged  from  improving  their 
equipment  and  from  providing 
improved  protection  to  workers. 

Also,  OSHA  had  obtained  injury  data 
and  technical  reports  which  showed 
that  injuries  were  occurring  to 
employees  who  were  wearing  PPE  as 
well  as  to  those  employees  who  were 
not  wearing  PPE.  This  indicated  that,  in 
some  cases,  significant  improvements  in 
PPE  design  and  acceptance  might  be 
needed. 

Based  on  these  concerns,  OSHA 
developed  a  proposed  revision  to  its 
PPE  standards.  The  proposed  revision 
was  published  in  the  F^eral  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  August  16, 1989  (54  FR 
33832).  OSHA  proposed  to  revise  the 
safety  standards  for  eye  and  face 
protection  (§1910.133);  head  protection 
(§1910.135);  and  foot  protection 
(§1910.136)  by  referencing  the  latest 
editions  of  the  corresponding  standards 
published  by  the  American  National 
Standards  Institute  (ANSI).  The 
provisions  of  existing  §§1910.134  and 
1910.137  (which  cover  respiratory 
protection  and  electrical  protective 
devices,  respectively)  are  the  subjects  of 
separate  rulemaking  actions  and  are  not 
addressed  by  this  rulemaking. 

OSHA  also  proposed  to  revise  the 
“general  requirements”  for  PPE 
(§1910.132)  by  adding  provisions  that: 
(1)  require  employers  to  select 
appropriate  PPE  based  on  the  hazards 
present  and  to  assure  that  employees 
who  obtain  their  own  PPE  follow  the 
employers’  selection  decisions;  (2) 
pronibit  the  use  of  defective  or  damaged 
PPE;  and  (3)  require  that  employees  be 
trained  in  the  proper  use  of  their  PPE. 

The  NPRM  set  a  period,  that  ended  on 
October  16, 1990,  during  which 
interested  persons  could  comment  on 
the  proposal  and  request  a  hearing. 
OSHA  received  129  comments  in 
respcmse  to  the  proposal  (Exhibit  3).  The 
Agency  also  received  several  requests 
for  an  informal  public  hearing  to  discuss 
and  clarify  some  of  the  requirements  in 
the  proposal,  and  to  discuss  and 
comment  on  issues  and  concerns  raised 
as  a  result  of  the  proposal.  Accordingly, 
OSHA  published  a  hearing  notice  on 
February  1, 1990  (55  FR  3412).  The 
hearing  notice  requested  testimony  and 
supporting  information  on  the  following 
issues:  (1)  Marking  of  eye  and  face 
protection;  (2)  Third  party  certification; 
(3jThe  use  of  photochromic  lenses;  (4) 
Training  in  the  proper  use  of  PPE;  and 
(5)  The  need  for  additional  regulation  of 
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PPE  (such  as  gloves,  chemical  protective 
clothing,  and  bump  caps).  The  hearing 
notice  (55  FR  3412)  also  extended  the 
comment  period  until  March  20, 1990. 

Hearings  on  the  proposed  standard 
were  held  in  Washington,  D.C.,  on  April 
3  and  4, 1990,  with  Administrative  Law 
Judge  Sheldon  R.  Upson  presiding.  At 
the  conclusion  of  the  hearing.  Judge 
Lipson  set  July  13, 1990,  as  the  deadline 
for  submission  of  post  hearing 
comments  and  evidence,  and  September 

11. 1990,  as  the  deadline  for  submission 
of  summations  and  briefs.  On  November 

9. 1990,  Judge  Lipson  certified  the 
hearing  record,  including  the  hearing 
transcript  and  all  written  submissions  to 
the  docket. 

The  rulemaking  record  contains  173 
comments.  577  pages  of  testimony,  and 
53  exhibits. 

11.  Workplace  Hazards  Involved 
OSHA  has  determined  that  workers 
involved  in  a  wide  range  of  occupations 
are  exposed  to  a  significant  risk  of  death 
or  injury  from  being  struck  by  various 
objects  in  the  workplace.  OSHA’s 
incident  data  indicate  that  a  significant 
portion  of  all  work  related  injuries  and 
fatalities  involve  workers  being  struck 
in  the  eyes,  head,  face,  hand,  and  or  feet 
by  foreign  objects.  For  example,  it  has 
been  estimate  that  as  many  as  2,500 
eye  injuries  occur  in  the  workplace 
every  working  day  (Ex.  2:  9). 

One  study  indicated  that  there  were 
333,272  reported  occupational  eye 
injuries  for  1985  (Ex.  2:  8).  Another 
study,  pertaining  to  disabling  injuries, 
estimated  that  there  were  320,000  hand 
and  finger  injuries,  70,000  eye  injuries, 
70,000  head  and  face  injuries,  and 
110,000  foot  and  toe  injuries  in  1987. 
These  injuries  constituted  31.7  percent 
of  the  estimated  1,800,000  total 
disabling  w’ork  injuries  for  1987  (Ex.  2: 
15). 

These  examples  indicate  the  degree  of 
the  hazard  to  w'hich  employees  are 
exposed.  OSHA  reviewed  many  sources 
that  described  the  type  and  number  of 
injuries  to  employees  (e.g.  Ex.  2:  5,  6,  7, 
8.  9. 10.  11.  12.  13, 14, 16.  17,  18.  19, 

20.  21,  22;  Ex.  6:  2.  3,  4).  While  these 
sources  differ  as  to  the  number  and  kind 
of  injuries,  they  are  consistent  in 
pointing  out  the  high  incidence  and 
severity  of  these  accidents,  and  provide 
clear  evidence  of  a  significant  risk  to 
workers. 

In  particular,  one  data  source 
reviewed  by  OSHA  included  the  Bureau 
of  Labor  Statistics  (BLS)  Work  Injury 
Reports  (WiR)  on  eye,  face,  foot,  head 
and  hand  injuries  (Ex.  2: 11. 12. 13. 14; 
Ex.  6:  2).  These  reports,  which 
examined  only  those  cases  where  a 
worker  was  injured,  identified  two 


major  factors:  Personal  protective 
equipment  was  not  being  worn  the  vast 
majority  of  the  time;  and,  when  some 
type  of  protective  equipment  was  worn, 
it  did  not  fully  protect  the  worker.  For 
example,  one  study  (Ex.  6:  2)  indicated 
that  70%  of  the  workers  experiencing 
hand  injuries  were  not  wearing  gloves. 
Hand  injuries  to  the  remaining  30%  of 
the  workers  who  were  wearing  gloves 
were  caused  by  the  gloves  being  either 
inadequate,  damaged,  or  the  wrong  type 
for  the  type  of  hazard  present. 

Based  on  the  above-documented 
incidence  of  hand  injury,  OSHA  has 
determined  that  employers  and 
employees  need  more  guidance 
regarding  the  selection  of  hand 
protection  than  is  provided  through  the 
generic  provisions  of  proposed 
§1910. 132(d).  Therefore,  as  discussed 
below,  the  Agency  has  provided 
performance-oriented  provisions  by 
adding  §1910.138,  "Hand  protection”  to 
the  final  rule. 

The  final  rule  addresses  the  problems 
identified  in  the  BLS  reports  by 
allowing  new  innovative  designs 
through  the  use  of  performance-oriented 
language,  by  providing  information  for 
selecting  the  proper  protection,  and  by 
improving  the  protection  afforded  by 
the  equipment. 

OSHA  believes  that  the  revised 
standards  will  result  in  improvement  in 
worker  acceptance  of  wearing  PPE  by 
allowing  better  and  more  comfortable 
designs  not  presently  permitted  by  the 
current  standards,  and  by  providing 
information  on  selecting  the  proper 
equipment  for  the  job. 

The  Agency  has  determined  that 
compliance  with  the  final  rule  will 
result  in  a  significant  reduction  in  the 
risks  to  workers.  As  noted  in  the 
Regulatory  Impact  Analysis,  discussed 
below,  it  is  estimated  that  full 
compliance  with  the  final  rule  will 
prevent  712,000  lost-workdays  and  4 
fatalities  a  year. 

The  Agency  has  also  determined  that 
the  revised  PPE  requirements  and 
criteria  in  the  final  rule  provide  a  cost- 
effective  means  for  reducing  risks  to 
workers.  The  Agency  has  determined 
that  these  provisions  are  reasonably 
necessary  and  appropriate  to  address 
the  need  for  personal  protective 
equipment. 

III.  Summary  and  Explanation  of  the 
Final  Rule 

This  section  contains  an  analysis  of 
the  rulemaking  record  pertaining  to 
certain  issues  raised  in  the  NPRM,  and 
to  the  pro\isions  of  the  standard,  both 
as  proposed  and  as  promulgated. 

One  general  objection  received  during 
this  rulemaking  concerned  the  use  of 


the  phrase  “employers  shall  ensure”  in 
certain  provisions  of  the  proposed 
standard  (e.g.  Ex.  3:  46,  80,  94).  The 
commenters  expressed  the  view  that, 
under  the  proposed  language,  employers 
would  be  held  liable  for  violations  of 
the  standards,  regardless  of  employee 
misconduct  or  other  exculpatory 
considerations.  The  Agency  had 
proposed  the  language  in  question  to 
emphasize  the  employer’s  obligations 
for  compliance  with  OSHA  standards. 
The  proposed  language  would  not  have 
affected  an  employer’s  ability  to  raise 
defenses  to  a  citation. 

In  light  of  the  objections,  OSHA  is 
revising  the  proposed  language  to 
remove  the  phrase  “the  employer  shall 
ensure”  wherever  it  appears.  The 
employer’s  obligations  for  compliance 
with  standards  issued  under  the  OSH 
Act  are  unaffected  by  this  change. 

Also,  concern  was  expressed 
regarding  the  extent  to  which  the 
proposed  standard  would  allow 
employees  to  use  PPE  that  satisfied  the 
old  ANSI  standards  which  were  being 
superseded  by  current  editions  through 
the  proposal.  In  particular,  some 
commenters  (Ex.  3:  68,  69, 100) 
suggested  that  the  Agency  “grandfather” 
existing  stocks  of  PPE  (i.e.,  allow 
existing  stocks  of  PPE  to  be  depleted)  as 
long  as  the  PPE  meets  the  ANSI 
standard  in  effect  at  the  time  of 
manufacture.  Those  commenters  stated 
that,  without  grandfathering,  employers 
would  be  required  to  bear  the 
unreasonable  expense  and  disruption  of 
replacing  millions  of  items  of  usable 
PPE. 

The  proposal  simply  required  the 
affected  PPE  to  comply  with  the  then- 
current  editions  of  the  pertinent  ANSI 
standards,  without  indicating  how  PPE 
produced  and  tested  to  satisfy  the 
existing  OSHA  standards  would  be 
treated. 

The  Agency  believes  that  virtually  all 
of  the  PPE  in  question  has  been 
produced  and  tested  to  satisfy  the  ANSI 
editions  referenced  in  either  the 
proposed  rule  or  in  the  final  rule. 
Therefore,  OSHA  believes  that,  by  and 
large,  existing  stocks  of  PPE  would 
comply  with  the  final  rule.  However, 
the  Agency  recognizes  that  some  PPE 
that  pre-dates  the  referenced  ANSI 
standards  might  be  unnecessarily 
excluded  from  use  unless  it  was 
“grandfathered”. 

In  particular,  certain  protective 
footwear  that  complied  with  the  1983 
ANSI  edition  referenced  by  the  proposal 
could  be  excluded  from  use  because  it 
was  not  produced  and  tested  to  satisfy 
the  1991  edition  referenced  by  the  final 
rule,  unless  the  employer  demonstrated 
that  the  footwear  provided  equivalent 
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protection.  OSHA  believes  that  the 
differences  between  the  1983  and  1991 
editions  are  so  slight  that  it  would  be 
unreason^le  to  require  employers  to 
demonstrate  equivalency.  The  Agency 
also  believes  that  PPE  satisfying  the 
pertinent  criteria  of  the  pre-1989  ANSI 
Z87.1  standard  for  eye  and  face 
protection  or  the  pre-1986  Z89.1 
standard  for  head  protection  will 
adequately  protect  affected  employees. 
Therefore,  the  Agency  agrees  that  it  is 
appropriate  to  allow  continued  use  of 
PPE  that  was  purchased  prior  to  the 
effective  date  of  the  final  rule  and  has 
revised  the  proposed  rule  accordingly. 

In  the  final  rule,  as  in  the  NPRM, 
OSHA  has  incorporated  the  pertinent 
ANSI  standards  by  reference.  The 
Agency  has  determined  that  it  is 
unnecessary  to  adopt  the  text  of  the 
three  ANSI  standards,  because  their 
criteria  are  addressed  to  PPE 
manufacturers,  not  to  employers  who 
would  be  selecting  PPE  for  use  by  their 
employees.  OSHA  believes  that  it  is 
sufficient  to  require  that  employers 
ensure  either  that  the  PPE  used  by 
employees  complies  with  the 
appropriate  ANSI  standard  or  that  the 
PPE  provides  protection  equivalent  to 
that  provided  by  Pre  manufactured  to 
the  ANSI  criteria. 

§1910.132  General  Requirements. 

Paragraphs  (a),  (b),  and  (c)  of  this 
section  were  not  proposed  for  revision. 
Paragraph  (a)  requires  that  protective 
equipment  be  provided,  used  and 
maintained  in  sanitary  and  reliable 
condition,  as  necessary,  to  protect 
employees  from  workplace  hazards. 

Paragraph  (b)  requires  that,  where 
employees  provide  their  own 
equipment,  the  employer  assure  the 
adequacy,  including  the  proper 
maintenance  and  sanitation,  of  such 
equipment 

Paragraph  (c)  requires  that  all 
personal  protective  equipment  be  of  safe 
design  and  construction  for  the  work  to 
be  performed. 

Paragraph  (dh  Selection. 

OSHA  proposed  to  add  a  new 
paragraph,  (d),  to  §1910.132  to  address 
the  selection  of  PPE.  OSRA  proposed  to 
require  employers  to  select  the  PPE  for 
their  employees  based  on  an  assessment 
of  the  hazards  in  the  workplace,  and  the 
hazards  which  employees  are  likely  to 
encounter.  Because  OSHA  is  aware  that 
some  employees  obtain  their  own  PPE, 
the  Agency  also  pit^[>osed  that 
employers  be  required  to  inform  their 
employees  of  the  selection  decisions 
and  to  have  their  employees  follow 
those  decisions  when  obtaining  I^E. 


OSHA  believes  that  a  hazard 
assessment  is  an  important  element  of  a 
PPE  program  because  it  produces  the 
information  needed  to  select  the 
appropriate  PPE  for  the  hazards  present 
or  likely  to  be  present  at  particular 
workplaces.  The  Agency  believes  that 
the  employer  will  be  capable  of 
determining  and  evaluating  the  hazards 
of  a  particular  workplace.  Paragraph  (d) 
of  the  final  rule  is  a  performance- 
oriented  provision  which  simply 
requires  employers  to  use  their 
awareness  of  workplace  hazards  to 
enable  them  to  select  the  appropriate 
PPE  for  the  work  being  performed. 
Paragraph  (d)  clearly  indicates  that  the 
employer  is  accountable  both  for  the 
qu^ity  of  the  hazard  assessment  and  for 
the  adequacy  of  the  PPE  selected. 

Proposed  paragraph  (d),  which  was 
substantively  identical  to  the  final  rule, 
has  been  revised  for  the  sake  of  clarity. 
The  Agency  has  also  added  a  note 
which  references  Non-mandatory 
Appendix  B  of  §1910.132.  That 
Appendix  {Huvides  an  example  of 
procedures  that  satisfy  the  hazard 
assessment  requirement. 

Most  rulemaking  participants 
supported  the  proposed  requirement 
(e.g.  Ex.  3:  90. 91, 102).  However,  some 
commenters  stated  that  the  proposed 
paragraph  did  not  clearly  indicate  if 
employers  would  be  required  to 
docuromt  the  hazard  assessment.  For 
example,  a  commenter  from  S.C 
Johnson  &  Son,  Inc.  (Ex.  3: 1)  suggested 
that  OSHA  clarify  documentation 
requirements  of  the  workplace 
assessment.  In  addition,  a  commenter 
from  Union  Carbide  (Ex.  3;  68,  pp.  1- 
2)  stated: 

*  •  *  OSHA  should  clarify  that  the 
hazard  assessment  referred  to  there  need  not 
be  in  writing. 

OSHA  can  best  determine  whether  the 
employer  conducted  an  adequate  hazard 
assessment  by  inspecting  the  areas  where 
PPE  is  required.  It  should  not  be  necessary 
for  employers  to  prepare  and  retain  a  formal 
written  hazard  assessment. 

OSHA  believes  that  some  form  of 
record  is  needed  to  provide  OSHA 
compliance  officers  and  afiected 
employees  with  appropriate  assurance 
that  the  required  hazard  assessment  has 
been  performed.  The  Agency  agrees 
with  the  commenter  that  it  is  not 
“necessary  for  employers  to  prepare  and 
retain  a  formal  written  hazard 
assessment.”  Given  the  performance- 
oriented  nature  of  this  rulemaking, 
OSHA  has  determined  that  the 
generation  and  review  of  extensive 
documentation  would  be  unnecessarily 
burdensome. 

The  Agency  has  addre^ssed  such 
situations  in  other  rulemakings  by 


requiring  employers  to  verify  their 
compliance  with  a  requirement  through 
a  written  certification.  For  example, 
OSHA  has  required  certification  of 
training  in  the  permit-required  confined 
space  standard,  §1910.146(gK4);  the 
control  of  hazardous  energy  (lockout/ 
tagout)  standard,  Sl910.147(c){7)(iv)',  in 
the  Telecommuni-cations  standard, 
§1910.263(c);  and  (as  discussed  below) 
in  §1910.132(0(4)  of  this  final  rule.  The 
Agency  has  found  that  a  written 
certification  is  a  reasonable  means  by 
which  to  establish  accountability  for 
compliance. 

Therefore,  the  Agency  has  determined 
that  employers  can  adequately  verify 
compliance  with  §1910.132(d>of  the 
final  rule  through  a  written  certification 
which  identifies  the  workplace 
evaluated:  the  person  certifying  that  the 
evaluation  has  been  performed;  the 
date(s)  of  the  hazard  assessment;  and 
which  identifies  the  document  as  a 
certification  of  hazard  assessment.  This 
requirement  has  been  added  to  the  final 
rule  as  paragraph  (d)(2). 

The  ^perwork  R^uction  Act  (PRA) 
(44  U.S.C.  Chapter  35)  sets  limits  on  the 
efforts  of  federal  agencies  to  collect 
"Information”.  The  definition  of 
“information”  in  the  OMB  regulations 
implementing  the  PRA  (5  CFR  1320.7(j)) 
specifies  that  ‘’Information  does  not 
generally  include  *  •  *  certifications 
•  *  *  provided  that  they  entail  no 
burden  other  than  that  necessary  to 
identify  the  respondent,  the  date,  the 
respondent’s  address,  and  the  nature  of 
the  instrument.”  OSHA  has  determined 
that  the  certification  required  by 
paragraph  (d)(2>  constitutes  a 
“certification”  for  the  purposes  of  the 
PRA.  Therefewo,  that  certification  would 
not  be  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  or  of  the 
implementing  regulations  (5  CFR  part 
1320). 

Another  concern  raised  during  this 
rulemaking,  related  to  the  selectim 
process,  was  the  subject  of  proper  fit  of 
PPE.  A  commenter  (Ex.  7:10)  has  stated 
that,  in  the  past,  males  constituted  the 
majority  of  the  workforce  and  PPE  was 
sized  accordingly.  As  more  and  more 
females  have  entered  the  workforce, 
they  often  have  had  to  choose  between 
wearing  PPE  that  was  sized  to  fit  males, 
and  not  wearing  PPE  at  alL  This  was 
particularly  common  with  foot 
protection.  As  a  result,  female  workers 
frequently  either  have  used  PPE  which 
did  not  adequately  protect  them,  or  have 
simply  stopped  using  PPE  becapse  of 
improper  fit  and  subsequent  discomfort. 
Based  on  concern  for  the  safety  of 
female  employees,  the  commenter 
suggested  that  OSHA  require  PPE  to  fit 
properly. 
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OSHA  a^ees  witk  this  comment. 

Since  females  constitute  a  larger 
percentage  of  the  workforce  than  ever 
before,  it  is  imperative  that  they  (as  well 
as  male  employees)  be  provided  with 
PPE  that  fits  properly.  Therefore,  OSHA 
is  revising  §1910.132  (d)  to  add  proper 
fit  as  a  criterion  for  PPE  selection. 

Paragraph  (e}:  Defective  arid  damaged 
equipment. 

OSHA  proposed  to  add  a  new 
paragraph,  (e),  to  §1910.132  that  stated; 

Defective  or  damaged  personal  protective 
equipment  shall  not  be  used. 

This  paragraph  is  based,  in  part,  on 
existing  §1910.133  (a)(2Kvii).  which 
states  that  eye  protectors  should  be  kept 
clean  and  in  good  repair.  Under  the 
proposed  paragraph,  the  existing 
requirement  was  to  be  strengthened  and 
extended  to  cover  all  PPE,  not  just  eye 
protectors. 

Some  commenters  (e.g.  Ex.  3: 1, 41) 
stated  that  proposed  piaragraph  fe) 
should  only  cover  visually  observable 
defects  or  damage.  For  example,  a 
commenter  from  Johnson  Wax  (Ex.  3: 1) 
stated: 

We  urge  OSHA  to  limit  the  scope  of  this 
section  to  "visible”  defects  or  damage  In  PPE. 

OSHA  certainly  agrees  that  visibly 
damaged  or  defective  PPE  must  not  be 
used.  However,  there  are  other  methods 
(such  as  performance  tests  to  ensure 
continued  integrity)  that  the  employer 
could  use  to  assure  that  the  PPE  us^  by 
employees  is  repaired  or  replaced  as 
necessary  for  the  protection  of  each 
affected  employee.  Also,  employees  can 
often  determine  if  the  protectiveness  of 
the  PPE  has  been  compromised  when 
they  are  handling  the  PI%  prior  to  or 
while  donning  it  Accordingly,  OSHA 
believes  it  would  be  inappropriate  to 
narrow  this  provision  to  cover  only 
visible  defects  or  damage.  Therefore,  the 
Agency  is  promulgating  paragraph 
1910.132  (e)  as  proposed. 

Paragraph  (f):  Training. 

Proposed  paragraph  (f)  required 
employers  to  train  employees  in  the 
proper  use  of  their  PPE.  This  proposed 
provision  was  based  on  OSHA’s 
recognition  that,  as  docun>ented  by  the 
Bureau  of  Labor  Statistics  Work  Injury 
Reports  (Ex.  2: 11, 12, 13, 14),  a 
significant  number  of  the  employees 
who  sustain  work-related  injuries  have 
not  been  trained  in  the  proper  use  of 
PPE. 

Some  commenters  (Ex.  3:  64, 117, 

119)  stated  that  PPE  training,  while 
necessary  for  respirators  and  other 
complex  PPE,  is  not  necessary  for 
relatively  simple  equipment  such  as 
safety  shoes  aiKl  eye  protectors.  In 


particular,  the  American  Trucking 
Association  (ATA)  (Ex.  3:  64)  stated: 

Requiring  trainii^  and  record-keeping  for 
all  PPE  would  severely  burden  motor  carriers 
in  terms  of  time  and  the  related  costs. 

As  an  alternative,  the  ATA  suggested 
that  OSHA  set  non-mandatOTy 
appendices  for  the  guidance  of 
employers. 

Other  commenters  (Ex.  3:  84. 104, 

121)  suggested  that  the  employer  be 
required  to  train  employees  only  for  use 
of  the  PPE  that  is  required  by  the 
employer  to  provide  protection  against 
hazards  identified  for  the  particular 
workplace.  The  Texas  Qiemical  Council 
(Ex.  3: 121)  stated: 

Requiring  the  employer  to  train  employees 
on  equipment  they  provide  creates  an 
unnecessary  and  inappropriate  burden  on  the 
employer. 

Several  commenters  (Ex.  3:  75,  83,  90, 
106, 126)  supported  the  training 
requirement,  as  proposed.  Du  Pont  (Ex. 

3:  90,  pg.  2)  remark^: 

Du  Font’s  position  is  that  proper  employee 
training  is  fundamental  to  an  effective  PPE 
program.  We  also  agree  with  the  flexibility 
this  proposed  section  provides  employers. 

Some  commenters  (e.g.  Ex.  3: 100, 

104)  suggested  that  OSHA  revise  the 
proposed  paragraph  (f)  to  indicate  that 
training  need  only  be  provided  when 
PPE  is  first  provided  to  employees.  For 
example.  Union  Electric  (Ex.  3: 100) 
said: 

Company  suggests  adding  “at  the  time  it  is 
initially  issued."  The  proposal,  as  written, 
could  imply  that  employees  must  be 
periodically  retrained  in  the  proper  use  of 
their  equipment.  This  certainly  is 
unnecessary  for  such  items  as  safety  glasses, 
footwear  and  headgear,  which  usually  are 
worn  routinely  on  the  job.  Respirators 
already  have  a  periodic  training  requirement 

Also,  several  commenters  (Ex.  3:  46, 
64, 102, 117)  expressed  concern  that 
proposed  §1910.132(0  would  require 
employers  to  operate  formal  training 
programs.  For  example,  Monsanto  (Ex. 

3: 102,  pg.  2)  stated  that  OSHA  should 
revise  proposed  paragraph  (0  to  indicate 
clearly  that  the  training  required  need 
not  be  fomtal  classroom  training. 

In  addition.  McDonnell  Douglas  (Ex. 

3:  129)  inquir^; 

In  regard  to  training  all  employees  in  the 
proper  use  of  ail  PPE.  what  would  qualify  as 
“training’^  The  terra  "training”  could  range 
from  awareness  type  information  to 
competency  training  of  the  employee. 

OSHA  sl^ld  define  the  terra  "training”  or 
be  specific  in  individual  standards. 

Some  commenters  (Ex.  3:  36,  81, 119) 
stated  that  proposed  paragraph  (0 
should  be  revised  to  require 
"instruction”  rather  than  “training”. 


The  Motor  Vehicle  Manufacturers 
Association  (MVMA)  (Ex.  3:  81.  pg.  2} 
said: 

Training  is  too  elaborate  a  term  for  the 
degree  of  explanation  required  with  PPE. 

More  sophisticated  PPE  such  as  respirators  or 
hearing  protection,  which  require  detailed 
.  Jraining.  is  already  provided  for  by  certain 
OSHA  standards.  MVMA  recommends  that 
subparagiraph  (f)  be  refilled  "Instruction”  and 
the  term  "training”  be  changed  to 
"instructed”. 

Some  public  hearing  participants 
testified  in  support  of  the  proposed 
§1910.132(0  performance-oriented 
approach  to  training.  For  example,  the 
Chemical  Manufacturers  Association 
(CMA)  testified  (Tr.  159:  4/3): 

•  *  •  CMA  agrees  that  training  is  an 
essentia)  element  of  an  effective  personal 
protective  equipment  program.  We  believe, 
however,  that  OSHA  should  continue  to 
address  training  with  performance-oriented 
provisions,  not  with  HAZWOPER-type 
training  requirements.  Not  only  are 
additional  requireirtents  not  necessary,  they 
would  be  over-burdensome. 

In  addition,  many  commenters  (e.g.. 
Ex.  3:  36.  41.  50.  60.  73,  86,  98, 116, 

128)  suggested  that  OSHA  revise 
proposed  §1910.132(0  to  provide  more 
detailed  guidance  regarding  what 
constitutes  adequate  training.  For 
example,  CSX  Transportation  (Ex.  3: 

116)  remarked: 

A  description  of  the  performance 
requirements  for  a  PPE  training  program 
should  be  included  under  1910.132(fl,  siiM:e 
training  Is  the  responsibility  of  the  employer. 

Other  commenters  (Ex.  3: 123  and 
128)  emphasized  that  "personal” 
training  is  important  to  a  successful 
training  program.  For  example,  the  Food 
&  Allied  Services  Trades  (Ex  3: 128.  pg. 
6)  stated: 

It  is  imperative  that  this  tralnirtg  be 
conducted  by  "live"  personitei  who  will  be 
available  to  answer  questions  that  workers 
may  have.  Simply  showing  a  twenty  irunute 
video  tape  shall  irot  constitute  adequate 
training. 

Also,  commenters  (Ex.  3:  36.  73) 
suggested  that  OSHA  require  training  in 
the  “use  and  care”  of  PPE.  For  example, 
the  Edison  Electric  Institute  (EEI)  (Ex  3: 
73,  pg.  2)  said: 

To  further  enhance  the  protection  provided 
by  the  standard,  EEI  recommends  amending 
proposed  1910:132(0  to  require  employees  to 
be  trained  not  only  rn  the  use  of  their 
equipment,  but  alra  in  its  care. 

Further,  some  commenters  (Ex.  3:  41, 
59, 128)  suggested  that  OSHA  require 
training  in  the  “use  and  limitations”  of 
PPE.  The  Food  k  Allied  Services  Trades 
(Ex.  3: 128)  stated  that  training  in  the 
limitations  of  PPE  is  needed  "to  prevent 
accidents  from  occurring  due  to 
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overconfidence  in  the  protective  ability 
of  certain  types  of  equipment.” 

Other  commenters  (Ex.  3:  60, 107-D) 
suggested  that  employees  be  trained 
regarding  PPE  limitations  and 
precautions.  The  American  Optometric 
Association  (Ex.  3;  60)  remarked: 

We  do  not  believe  that  Section  1910.132(f) 
on  training  requirements  goes  far  enough  to 
ensure  that  any  limitations  or  precautions 
provided  by  the  manufacturer  of  the 
protector  are  transmitted  to  the  user  and  care 
is  taken  to  see  that  such  limitations  are 
strictly  observed.  In  addition,  we  do  not 
believe  that  appendix  B  Non-Mandatory 
Compliance  Guidelines  for  Hazard 
Assessment  and  Personal  Protective 
Equipment  Selection  adequately  addresses 
this  area.  There  is  no  guarantee  that  the 
training  provided  employees  in  the  use  of  eye 
and  face  protectors  will  uniformly  cover  the 
limitations  and  precautions  relating  to  the 
use  of  protectors  unless  specific  requirements 
for  this  training  are  given.  We  strongly  urge 
that  language  making  this  a  mandatory  part 
of  training  be  included  in  the  regulation. 

Some  other  commenters  (Ex.  3:  74,  88) 
suggested  that  training  include 
information  provided  by  PPE 
manufacturers.  For  example,  CF 
Industries,  Inc.  (CF)  (Ex.  3:  74)  objected 
to  the  proposed  replacement  of  existing 
§1910.133(a)(5)  (which  requires 
employers  to  pass  on  to  employees  any 
information  received  from 
manufacturers  regarding  the  limitations 
and  precautions  to  be  considered  when 
using  eye  and  face  protection)  by 
proposed  §1910.132(f).  The  commenter 
stated:  “CF  believes  that  the  proposed 
section  is  too  broad.  Various  pieces  of 
personal  protective  equipment  can  be 
used  for  the  same  purpose,  but  have 
very  different  limitations.” 

Also,  two  commenters  from  the  State 
of  Connecticut  (Ex.  3:  50,  51)  stated  that 
“the  final  rule  for  1910.132(f)  should 
lean  towards  being  more  specific”  and 
that  proposed  paragraph  (f)  should  be 
revised  to  provide  that  “Employees 
shall  be  trained  in  the  proper  use, 
maintenance,  care,  warning  labels  and 
limitations  of  their  personal  protective 
equipment.” 

Other  commenters  (Ex.  3:  70,  86,  97) 
stated  that  proposed  §1910.132(f) 
should  be  revised  to  incorporate  the 
specific  training  requirements  of 
existing  §1910.120,  the  standard  for 
Hazardous  Waste  Operations  and 
Emergency  Response  (HAZWOPER).  For 
example,  the  Emergency  Response 
Management  &  Training  Corporation 
(Ex.  3:  97)  stated: 

As  it  (prop>osed  §1910.132(f)l  is  currently 
written  there  are  no  specifications  as  to  the 
quality  or  quantity  of  training  an  employee 
will  receive  on  the  proper  use  and  limitations 
of  personal  protective  equipment.  The 
inclusion  of  specific  knowledge  requirements 


and  competency  demonstration  may  assist  in 
the  goal  of  improving  worker  safety  in 
hazardous  environments.  29  CFR  1910.120 
and  NFPA  472-1989  (Standard  for 
Professional  Competence  of  Responders  to 
Hazardous  Materials  Incidents)  are  two 
examples  of  this  type. 

Based  on  the  concerns  expressed 
regarding  what  constitutes  adequate 
training,  OSHA  requested  testimony  in 
Issue  4  of  the  hearing  notice  (54  FR 
3414,  February  1, 1990)  on  the  need  for 
additional  training  requirements.  In 
particular,  Issue  4  indicated  that  OSHA 
was  considering  the  promulgation  of 
more  specific  training  requirements, 
including  provisions  similar  to  those  in 
existing  §1910.120,  Hazardous  Waste 
Operations  and  Emergency  Response 
(HAZWOPER).  The  Agency  also 
solicited  input  regarding  what  training 
is  needed:  how  training  can  be 
evaluated;  when  retraining  is  necessary: 
how  much  time  is  required  for  training: 
what  recordkeeping  is  necessary  for 
training  activities;  and  what  impacts 
(i.e.,  costs  and  benefits)  the  training 
requirements  would  have. 

With  respect  to  Issue  4,  several 
commenters  (Ex.  7:  3,  8, 11,  20,  29,  38) 
stated  that  the  training  requirements 
should  be  more  detailed.  For  example, 
the  General  Electric  Company  (Ex.  7:  3, 
pg.  2)  said: 

Protective  equipment  training  needs  to 
include: 

1.  Where  and  how  personnel  can  get  the 
equipment, 

2.  A  system  for  identifying  the  correct 
equipment  for  an  application  *  *  * 
procedures  and  operating  manuals  should 
include  specifics  on  protective  equipment 
types,  needs  and  objectives, 

3.  Equipment  should  be  shown  to 
individuals  prior  to  using  each  for  the  first 
time  *  *  •  let  them  touch  and  try  the  items 
on,  the  more  senses  you  allow  one  to  use 
during  training  the  better  the  person  will 
recall  what  he/she  learned, 

4.  Persons  should  not  be  considered 
competent  in  protective  equipment  items 
until  they  do  a  practical  test  •  *  *  are  able 
to  properly  put  on  the  item,  explain  what 
protection  it  provides,  etc. 

Also,  Boeing  (Ex.  7:  38)  remarked: 

Boeing  supports  the  position  that 
additional  detail  be  included  in  1910.132 
regarding  training  objectives  and  methods. 
Training  should  be  based  on  the  complexity 
of  the  protective  equipment  requirements. 

For  certain  protective  equipment  (e.g.  safety 
spectacles)  training  requirements  should  be 
minimal  or  nonexistent. 

In  addition,  OSHA  received  testimony 
in  favor  of  more  specific  training 
requirements  at  the  public  hearing.  For 
example,  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  testified  (Tr.  23-24:  4/3)  that 


the  key  elements  of  a  successful  training 
program  are: 

1)  Sensitizing  the  workers  to  the  need  for 
such  protectors  and  inviting  their 
participation  in  developing  a  suitable  plan 
for  affecting  PPE  use. 

2)  Clearly  defining  the  written  goals  of  the 
PPE  program  in  terms  of  the  target  behaviors 
sought  (e.g.,  appropriate  footwear/eyewear/ 
headwear  to  be  worn,  in  what  areas,  what 
kinds  of  care  required). 

3)  Explicit  rewards  or  recognition  to  be 
given  contingent  on  the  workers  displaying 
actions  that  conform  to  the  aforementioned 
positive  acts,  including  knowledge  of  results 
or  other  forms  of  feedback. 

4)  Each  PPE  program  should  have  some 
basis  for  evaluation  (numbers  of  workers 
using/not  using  specified  PPE)  so  that 
modifications  could  be  made  should  the 
efforts  fall  short  of  the  stated  goals. 

Also,  the  International  Chemical 
Workers  Union  testified  (Tr.  16:  4/4): 
Who  is  responsible  for  training 
employees  in  the  proper  use  and 
limitations  of  personal  protective 
equipment?  It  is  the  employer’s 
responsibility  to  carry  out  this  training 
but  it  is  not  being  done  *  *  *  Every 
worker  should  be  able  to  determine  that 
the  glove  being  provided  to  them  by 
their  employer  is  the  right  one  for  the 
chemicals  which  they  handle. 

Another  hearing  participant,  the 
National  Environmental  Training 
Association  (NETA),  testified  (Tr.  272: 
4/4)  that  “the  proposal  in  132(f)  is  not 
performance-oriented,  it’s  too  vague  and 
nonspecific.”  NETA  also  testified  (Tr. 
285:  4/4): 

The  National  Environmental  Testing 
Association  feels  that  if  OSHA  seriously 
considers  training  to  be  important  in 
protecting  worke^safety  *  *  *  then  the 
language  at  29  CTO  1910.132(f)  will  have  to 
be  more  specific.  Unless  training  is  based  on 
measurable  objectives  as  OSHA  has  pointed 
out  in  the  U.S.  Department  of  Labor 
publication  OSHA  2254  (Training 
Requirements  in  OSHA  Standards  and 
Training  Guidelines)  then  it  can  only  be 
effective  by  coincidence. 

Many  Issue  4  commenters  (e.g.  Ex.  7: 
2, 13, 15,  21,  22)  stated  that  OSHA 
should  not  promulgate  more  detailed 
training  requirements.  Those 
commenters  expressed  the  belief  that 
performance-oriented  proposed 
§1910.132(f)  allowed  employers  in 
general  industry  the  flexibility  to 
implement  training  programs  as  needed. 
For  example,  Amoco  Corporation  (Ex.  7: 
21,  pg.2)  stated: 

We  agree  that  employees  should  be  trained 
in  the  proper  use  of  their  personal  protective 
equipment,  since  the  equipment  may  not 
provide  adequate  protection  if  used 
improperly.  We  feel,  however,  that  training 
programs  are  best  left  to  each  employer  to 
develop  on  an  individualized,  site-specific 
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basis.  Manufacturers  often  provide 
informaticHi  on  their  particular  products 
upon  which  an  instructionai  program  can  be 
based.  Employers  do  need  an  effective  formal 
training  session  when  the  use  of  new  or 
significantly  different  equipment  is 
instituted.  This  requirement  helps  ensure 
that  time  is  actually  dedicated  to  this 
purpose,  and  emphasizes  the  importance  of 
prof>er  use  to  the  employee.  Training 
guidance  would  be  helpful,  especially  to 
small  businesses,  but  we  feel  strongly  that 
such  guidance  should  be  of  a  non-mandatory 
nature. 

In  addition,  the  Department  of  the  Air 
Force  (Ex.  7:  25)  stated  that  it  "supports 
locally  devised  training,  rather  than  an 
OSHA  legislated  program  training 
requirement,  as  both  cost  efficient  and 
effective.” 

Also,  several  Issue  4  commenters  (E.x. 
7: 19,  31,  35)  stated  that  proposed 
§1910.132(1)  should  not  incorporate  the 
HAZWOPER  training  requirements, 
because  1)  general  industry  PPE  was 
used  in  a  broader  class  of  work 
environments  than  HAZWOPER- 
mandated  PPE,  and  2)  the  PPE  covered 
by  proposed  §1910.132(f)  (e.g.,  eye  and 
face  protection,  head  protection  and  foot 
protection)  was  much  less  complex  than 
that  covert  by  HAZWOPER.  For 
example,  the  American  Petroleum 
Institute  (API)  (Ex.  7:  35)  stated; 

Suggestions  that  would  treat  Subpart  1  in 
a  manner  similar  to  paragraph  1910.120  are 
without  iustification.  There  is  no  relationship 
between  the  training  requirements  of 
paragraph  1910.120  (which  are  directly 
responsive  to  the  enabling  legislation  dealing 
wi^  hazardous  waste  sites)  and  the  use  of 
PPE  in  the  controlled  environment  of  a  more 
typical  place  of  employment. 

In  addition,  the  National  Solid  Waste 
Management  Association  (NSWMA) 
stated  (Ex.  7: 19,  pg.  2-3): 

While  NSWMA  supports  the  concept  of  a 
structure  for  training  of  employees  in  the  use 
of  PPE,  we  find  the  use  of  the  Part  1910.120 
training  requirements  for  Hazardous  Waste 
Operations  and  Emergency  Response  as  a 
model  for  general  industry  to  be  without  any 
justification. 

The  Section  1910.120  rule  was  intended  to 
provide  specific  safety  criteria  to  cover  a 
specific  industry  segment.  There  are  other 
industries  with  equivalent  or  higher  risks 
where  the  use  of  diis  section  as  a  model 
would  be  appropriate. 

NSWM,^  suggests  that  OSHA  instead 
consider  a  training  requirement  more  closely 
aligned  with  the  concepts  of  its  Hazard 
Communication  Stanckrd,  wherein  the 
complexity  of  the  program  required  for 
compliance  would  be  directly  related  to  the 
hazards  present  Such  a  program  would 
require  a  survey  of  hazards,  establishment  of 
specifications  for  PPE  to  control  those 
hazards,  training  for  employees  and 
documentation  of  the  training,  and 
availability  of  PPE  information  to  employees 
•  •  •  In  the  low-risk  example,  having 


donning  and  doffing  procedures  formalized 
provides  no  useful  function.  What  is  critical 
is  communicating  the  need  for  employees  to 
understand  the  hazards  and  the  need  to 
utilize  PPE  on  a  consistent  basis. 

Based  on  the  rulemaking  record, 

OSHA  agrees  with  commenters  that 
employers  need  more  specific  guidance 
regarding  how  to  train  employees  who 
use  PPE.  In  particular,  the  Agency  has 
determined  that  employees  need 
training  which  enables  them  to  know,  at 
least:  1)  when  PPE  is  necessary;  2)  what 
PPE  is  necessary;  3)  how  to  properly 
don,  doff,  adjust,  and  wear  PPE;  4)  the 
limitations  of  the  PPE;  and  5)  the  proper 
care,  maintenance,  usehtl  life  and 
disposal  of  the  PPE. 

Accordingly,  OSHA  has  revised 
proposed  paragraph  (f)  so  that  paragraph 
(f)(1)  of  the  final  rule  reads  as  follows: 

The  employer  shall  provide  training, 
including  retraining  where  appropriate,  to 
each  employee  who  is  required  by  this 
section  to  use  PPE.  Each  such  employee  shall 
be  trained  to  know  at  least  the  following: 

(i)  When  PPE  is  necessary; 

(ii)  What  PPE  is  necessary*; 

(iii)  How  to  [Ht>perly  don,  doff,  adjust,  and 
wear  PPE; 

(iv)  The  limitations  of  the  PPE;  and 

(v)  The  proper  care,  maintenance,  useful 
life,  and  disposal  of  the  PPE. 

The  National  Environmental  Training 
Association  (NETA)  and  other 
rulemaking  participants  asserted  that  in 
order  to  have  a  successful  training 
program,  employers  should  set 
measurable  training  objectives  and  have 
their  employees  demonstrate  that  they 
have  reached  those  objectives.  For 
example,  NETA  testified  (Tr.  272-286: 
4/4)  that  in  order  for  training  to  be 
successful,  clear  and  measurable 
objectives  must  be  set.  and  employees 
must  demonstrate  that  the  training 
objectives  have  been  reached,  by 
showing  that  they  understand  the 
information  provided  and  that  they  can 
use  the  PPE  properly. 

OSHA  agrees  with  these  remarks  and 
has  stated  in  one  of  its  own  publications 
(OSHA  2254-1988): 

*  *  *  in  order  for  the  training  to  be  as 
successful  as  possible,  clear  and  measurable 
objectives  should  be  thought  out  befexe  the 
training  begins.  For  an  objective  to  be 
effective,  it  should  identify  as  precisely  as 
possible  what  the  individuals  will  do  to 
demonstrate  that  they  have  learned,  or  that 
the  objective  has  been  reached.  They  should 
also  describe  the  important  conditions  under 
which  the  individuEil  will  demon.strate 
competence  and  define  what  constitutes 
acceptable  performance. 

Therefore,  paragraph  (0(2)  of  the  final 
rule  requires  that  each  affected 
employee  demonstrate  an 
understanding  of  the  training  specified 


in  paragraph  (0(1).  and  the  ability  to  use 
the  PPE  properly,  before  being  allowed 
to  perform  work  requiring  the  use  of 
PPE. 

Paragraph  (0(3)  of  the  final  rule 
requires  retraining  when  changes  in 
workplace  conditions  or  changes  in  the 
types  of  PPE  to  be  used  render  previous 
training  obsolete,  and  when 
inadequacies  in  an  affected  employee’s 
knowledge  or  use  of  assigned  PPE 
indicate  that  the  employee  has  not 
retained  the  understanding  or  skill 
required  by  paragraph  (0(2).  This 
provision,  which  did  not  appear  in  the 
propKJsed  rule,  indicates  clearly  that 
employers  have  an  ongoing 
responsibility  to  maintain  employee 
proficiency  in  the  use  and  care  of  their 
PPE. 

OSHA  received  many  comments 
regarding  how  employers  would 
indicate  their  compliance  with  the 
proposed  training  requirement.  Some 
commenters  (e.g.,  EIx.  3:  41. 90)  noted  a 
statement  in  the  NPRM  (54  FR  at  33841) 
that  “the  proposal  contains  no 
recordkeeping  requirements.”  Those 
commenters  agreed  with  that  approach, 
expressing  the  belief  that  detailed 
recordkeeping  would  impose  an 
unreasonable  burden,  and  requested 
"clarification"  that  no  recorc^eeping  for 
training  would  be  required. 

Further,  Detroit  Edison  (Ex.  3:  62). 
referring  to  proposed  paragraph  (f). 
noted,  "Documented  proof  of  training  is 
required  by  other  regulation.  Is 
documentation  required?  OSHA  should 
present  a  clearer  picture  of  this 
requirement  or  delete  it.” 

In  addition,  United  Technologies  (Ex. 
3:  96)  inquired.  "Will  perceived 
improper  use  of  PPE  be  deemed  by 
OSHA  evidence  of  inadequate  training 
in  the  absence  of  training 
documentation?” 

Also,  McDonnell  Douglas  (Ex.  3;  129) 
stated.  "Even  though  OSHA  has  stated 
to  OMB  that  this  NPR  does  not  have  any 
recordkeeping  requirements,  what 
would  be  required  to  prove  the 
"training”  has  been  performed?” 

Memlwrs  of  the  Midwest  Consortium 
for  Hazardous  Waste  Worker  Training 
(Ex.  3:  49,  59,  98, 123)  suggested  that 
OSHA  require  employers  to  document 
the  content  of  their  training  programs. 
For  example.  Murray  State  University 
(Ex.  3: 123)  stated,  "Training  should  be 
mainly  hands-on  with  appropriate 
documentation.” 

In  addition,  several  commenters  (e  g. 
3:  46.  75,  88, 116)  stated  that  proposed 
paragraph  (f)  would  already  require 
employers  to  document  training.  Some 
of  those  commenters  (Ex.  3: 46,  88) 
stated  simply  that,  contrary  to  the 
statement  in  Section  Vn  of  the  proposed 
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rule,  OSHA  had  proposed  to  require 
recordkeeping,  so  the  Agency  had  a 
responsibility  to  justify  the  burden  and 
to  properly  estimate  the  cost  of 
documentation.  Other  commenters  (Ex. 

3:  75, 116)  stated  that  the 
documentation  was  needed  to  verify 
compliance  with  the  training 
requirements,  and  that  OSHA  should 
not  impose  extensive  recordkeeping 
requirements.  For  example,  the 
Chemical  Manufacturers  Association 
(CMA)  stated  (Ex.  3:  75): 

CMA  agrees  with  OSHA’s  determination  to 
omit  recordkeeping  from  the  proposed  rule. 
While  some  form  of  verification  should  be 
maintained  as  an  indication  that  training  has 
taken  place,  specific  documentation 
requirements  would  only  add  to  the 
recordkeeping  burden  without  increased 
safety  benefits  for  employees. 

In  addition,  CSX  Transportation  (Ex. 

3:  116)  remarked: 

In  Section  1910.132  a  new  training 
requirement  exists  that  will  require  the 
establishment  of  training  records  for 
employees  using  PPE.  While  the  standard 
does  not  specify  any  recordkeeping 
requirements,  documentation  for  compliance 
purposes  is  clearly  indicated. 

As  noted  above,  OSHA  requested 
additional  comments  on  the  proposed 
training  provision,  including 
information  on  the  recordkeeping 
needed  to  document  compliance,  in 
Issue  4  of  the  hearing  notice  (55  FR 
3414,  February  1, 1990).  In  particular, 
Issue  4  indicated  that,  based  on  NPRM 
comments  (Ex.  3:  70,  86,  97),  OSHA  was 
considering  training  requirements 
similar  to  the  HAZWOPER  provisions 
promulgated  in  §1910. 120(e).  Section 
1910.120(e)(6)  requires  employers  to 
certify  successful  completion  of  training 
and  to  give  graduates  a  written 
certificate.  That  provision  further 
provides  that  persons  who  lack  such 
certification  shall  be  prohibited  from 
engaging  in  hazardous  waste  operations. 

In  response  to  Issue  4,  Jackson 
Products  (Ex.  7:  8,  pg.  2)  stated: 

Training  of  employees  in  the  use  of  PPE 
should  be  the  central  focus  of  any  rules 
OSHA  is  promulgating,  as  this  issue  has  the 
highest  potential  for  reducing  worker 
injuries.  Documentation  of  the  training 
programs  could  follow  the  existing 
guidelines  OSHA  has  developed  for 
hazardous  waste  operations  and  employee 
right  to  know  training,  i.e.,  training  log, 
employee  signature  sheet,  etc. 

In  addition,  BP  America  (Ex.  7;  39) 
stated,  “we  feel  that  the  only  criteria  for 
successful  completion  of  a  training 
course  can  be  that  the  trainee  has 
mastered  the  information  to  the 
instructor’s  satisfaction.  This  can  be 
documented  in  several  ways  including 


written  exams  and  awarding  of 
certificates.” 

As  noted  above,  some  Issue  4 
commenters  (Ex. -7: 13, 19,  25,  31,  35) 
opposed  the  adoption  of  the 
HAZWOPER  training  provisions  in 
proposed  paragraph  (f).  Regarding  the 
applicability  of  the  HAZWOPER 
recordkeeping  requirements,  the 
National  Solid  Wastes  Management 
Association  (NSWMA)  stated  (Ex.  7: 19, 
pg-  3): 

Congress  mandated  additional  regulations 
in  the  narrow  field  of  the  occupational  safety 
and  health  of  hazardous  waste  workers 
because  hazardous  waste  operations  and 
remediations  involve,  in  OSHA’s  words, 
“unique”  work  environments.  54  Fed.  Reg. 
9312.  Congress  recognized  that  such 
operations  involve  potential  exposure  to  a 
number  of  hazardous  health  risks  unlike 
those  encountered  by  employees  in  general 
industry  activities.  Thus,  the  OSHA  standard 
prohibits  work  upon  a  hazardous  waste  site 
by  anyone  who  is  not  properly  OSHA- 
qualified  and  OSHA-certified.  Certification 
may  be  granted  only  upon  completion  of 
initial  training  and  continuing  education 
courses  within  a  comprehensive  and 
exhaustive  number  of  areas.  See  29  CFR  § 
1910.120(e)(6).  These  comprehensive 
standards  apply  whenever  and  wherever 
hazardous  waste  workers  handle  hazardous 
substances.  The  occupational  safety  and 
health  requirements  in  Section  1910.120 
were,  accordingly,  crafted  in  response  to  the 
Congressional  insistence  that  safety  and 
health  standards  more  stringent  than  those 
applied  to  general  industry  be  fashioned. 

As  noted  above,  the  NSWMA 
suggested  that  OSHA  model  the 
requirements  of  proposed  §1910.132(f) 
on  the  Hazard  Communication 
Standard.  The  NSWMA  recognized  that 
recordkeeping  would  be  necessary  for 
training,  stating:  “In  a  low-risk 
situation,  where  bump  hats  and  eye 
shields  may  be  the  only  devices  needed, 
a  simple  written  program  of  several 
pages  would  suffice.”  In  addition,  the 
NSWMA  stated: 

Companies  should  not  be  required  under 
this  suggested  system  to  gain  prior  OSHA 
certification  of  individual  programs.  Rather, 
companies  should  be  permitted  to  certify  that 
they  have  developed  and  implemented 
programs  that  are  consistent  with  OSHA 
approved  standards. 

OSHA  acknowledges  that  the 
proposed  training  provision  implicitly 
required  some  method  for  verifying 
compliance.  The  Agency  believes  that 
the  discussion  of  recordkeeping  in  Issue 
4  of  the  hearing  notice  provided 
adequate  notice  that  OSHA  might 
require  employers  to  create  some 
method  of  verifying  their  training 
activities.  Accordingly,  based  on  the 
rulemaking  record  and  for  the  sake  of 
clarity,  the  Agency  is  revising  proposed 


paragraph  (f)  to  state  explicitly  that 
employers  must  verify  that  they  have 
provided  their  employees  with  the 
requisite  training. 

Regarding  the  information  needed  to 
verify  compliance,  OSHA  agrees  with 
the  commenters  who  have  stated  that  it 
would  be  inappropriate  to  require 
specific  documentation  of  the  training 
provided.  Given  the  performance- 
oriented  focus  of  this  rulemaking,  the 
Agency  has  determined  that  the 
generation  and  review  of  extensive 
documentation  would  be  unnecessarily 
burdensome.  The  Agency  also  notes  that 
the  training  needs  of  employees  covered 
by  paragraph  (f)  of  this  section 
(approximately  22  million)  are  too 
diverse  to  enable  OSHA  to  specify  the 
details  required  for  all  of  their  PPE 
training. 

Based  on  the  rulemaking  record, 
OSHA  has  determined  that  employers 
can  adequately  verify  compliance  with 
§1910.132(0  of  the  final  rule  through  a 
written  certification.  The  Agency  has 
determined  that  a  certification  record 
which  identifies  each  employee  trained, 
the  date(s)  of  training,  and  which 
identifies  the  document  as  a 
certification  of  training  in  the  use  of 
PPE,  will  provide  adequate  assurance 
that  the  employer  has  provided  the 
requisite  training. 

The  Agency  notes  that  OSHA  has  also 
required  certification  of  training  in  the 
permit-required  confined  space 
standard,  §1910. 146(g)(4);  the  control  of 
hazardous  energy  (lockout/tagout) 
standard,  §1910.147(c)(7)(iv);  and,  in 
the  Telecommunications  standard, 
§1910.268(c). 

OSHA  also  notes  that  such  a 
document  will  not  preclude  a  citation  if 
the  Agency  determines  that  the 
employees  have  not,  in  fact,  been 
adequately  trained.  OSHA  believes  that 
compliance  with  this  requirement, 
while  imposing  a  minimal  burden, 
provides  an  important  benefit  because  it 
enables  the  employer  and  OSHA  to 
verify  the  status  of  training  efforts. 
Therefore,  OSHA  is  promulgating  new 
§1910.132(f)(4). 

The  Paperwork  Reduction  Act  (PRA) 
(44  U.S.C.  Chapter  35)  sets  limits  on  the 
efforts  of  federal  agencies  to  collect 
“information”.  The  definition  of 
“information”  in  the  OMB  regulations 
implementing  the  PRA  (5  CFR  1320.7(j)) 
specifies  that  “Information  does  not 
generally  include  *  •  *  certifications 
•  *  *  provided  that  they  entail  no 
burden  other  than  that  necessary  to 
identify  the  respondent,  the  date,  the 
respondent’s  address,  and  the  nature  of 
the  instrument.” 

OSHA  has  determined  that  the 
certification  of  training  required  by 
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paragraph  (f)(4)  constitutes  a 
"certification”  for  the  purposes  of  the 
PRA.Therefore,  the  certification  would 
not  be  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  or  of  the 
implementing  regulations  (5  CFR  Part 
1320). 

§1910.133  Eye  and  face  protection. 

Proposed  §1910. 133(a)  contained 
general  requirements  for  eye  and  face 
protection.  Proposed  paragraph  (a)(1) 
required  the  employer  to  ensure  that 
employees  use  appropriate  eye  or  face 
protection  when  they  are  exposed  to  eye 
or  face  hazards  from  flying  particles, 
molten  metal,  liquid  chemicals,  acid 
and  caustic  liquids,  chemical  gases  or 
vapors,  or  potentially  injurious  light 
radiation. 

Proposed  paragraph  (a)(1)  also 
required  that  eye  protection  used  by 
employees  provide  both  front  and  side 
protection  from  flying  objects.  This 
portion  of  proposed  paragraph  (a)(1) 
resulted  in  many  comments.  Most 
rulemaking  participants  agreed  with 
OSHA  that  eye  protectors  should 
provide  both  front  and  side  protection 
from  flying  objects  (e.g.  Ex.  3;  28,  49,  59, 
61,  83, 128;  Tr.  53:  4/3)  because  studies 
(Ex.  2: 11)  have  indicated  that  most 
injuries  have  occurred  (in  those 
instances  when  eye  protection  was 
used)  because  flying  objects  went 
around  the  protection.  However,  several 
rulemaking  participants  disagreed  with 
this  requirement  because  they  believed 
that  OSHA  was  proposing  that  all  eye 
protectors  would  have  to  provide  side 
protection  (e.g.  Ex.  3;  41,  69).  For 
example,  a  commenter  from  the  Exxon 
Company  (Ex.  3:  47,  pp.1-2)  said: 

Exxon  is  concerned  that  the  proposal  could 
be  interpreted  to  require  all  safety  glasses  to 
be  equipped  with  side  shields.  Exxon's 
position  is  that  many  situations  exist  where 
safety  glasses  without  side  shields  are 
adequate.  For  such  routine  operations,  OSHA 
should  not  ignore  the  fact  that  most 
employees  will  be  more  reluctant  to  wear 
safety  glasses  with  side  shields  than  glasses 
without  side  shields.  The  mandatory  use  of 
side  shields  on  all  safety  glasses  could  deter 
the  overall  use  of  safety  glasses  on  and  off  the 
job  which  would  ultimately  lead  to  an 
increase  in  the  total  number  of  eye  injuries. 

We  concur  with  OSHA  that  employees 
should  be  equipped  with  adequate  eye 
protection  to  prevent  injuries  from  flying 
objects.  In  those  instances  where  our 
employees  may  be  potentially  exposed  to 
flying  objects,  our  safety  program  calls  for  the 
mandatory  use  of  eye  protection  that 
provides  both  front  and  side  protection. 

Another  commenter,  from  the 
American  Optometric  Association, 
remarked  (Ex.  3:  60,  pg.  2): 

While  we  recognize  that  mandatory  side 
shields  would  afford  additional  protection  in 


many  instances,  they  may  not  be  practical  in 
all  situations.  In  addition,  they  may  tend  to 
reduce  compliance  with  the  use  of  the 
protector  in  cases  where  peripheral  hazard 
protection  is  not  required.  We  would 
recommend  that  side  shields  be  required  only 
when  the  job  evaluation  indicates  that  a 
definite  peripheral  hazard  exists. 

OSHA  intended  that  proposed 
paragraph  (a)(2)  require  side  protection 
only  when  flying  object  hazards  were 
present.  Therefore,  the  Agency  has 
revised  the  provision  concerning  flying 
object  hazards  to  state  clearly  that  front 
and  side  protection  are  required  when 
there  is  a  hazard  from  flying  objects. 

OSHA  agrees  that  there  are  situations 
when  side  protection  is  unnecessary, 
and  that  employers  should  be  allowed 
to  decide,  based  on  a  hazard  assessment 
which  complies  with  the  requirements 
of  §1910.132(d)  of  the  final  rule,  if  such 
protection  is  necessary  for  their 
employees. 

While  one  rulemaking  participant  (Ex. 
3:  66)  believed  that  side  shields  should 
be  permanently  attached,  other 
rulemaking  participants  stated  that  side 
protectors  need  not  be  permanent  and 
that  OSHA  should  permit  detachable  or 
clip-on  side  protectors.  For  example,  a 
commenter  from  Liberty  Optical  (Ex.  3: 
63)  said; 

Clip-on  side  shields  meet  all  the  Z-87 
performance  standards  that  the  permanent 
side  shields  meet  and  can  be  worn  when 
necessary.  To  be  able  to  wear  proper 
protection  where  appropriate  and  be  realistic 
in  its  use,  will  make  the  employee  not  look 
to  side  step  it  and,  therefore,  make  it  more 
effective  and  safer.  If  a  blanket  mandatory 
permanent  side  shield  regulation  to  cover  all 
industrial  enviromnents  is  implemented,  it 
will  reverse  all  gains  made  in  recent  years 
and  will  not  accomplish  its  goal  for  a  safer 
industrial  environment. 

OSHA  agrees  that  side  protection 
need  not  be  permanent  and  that 
detachable  side  shields  should  be 
permitted  as  long  as  they  meet  the 
criteria  specified  in  this  section  of  the 
final  rule.  Permitting  detachable  side 
shields  will  provide  employers  the 
flexibility  to  use  this  kind  of  protection 
when  necessary,  based  on  conditions  at 
the  workplace. 

The  Agency  has  revised  proposed 
paragraph  (a)(1)  accordingly,  dividing 
the  proposed  paragraph  into  two 
provisions,  §1910.133(a)(l)  and  (a)(2). 
Paragraph  (a)(1)  of  the  final  rule  states 
the  general  requirement  to  have  each 
employee  use  eye  or  face  PPE  when 
exposed  to  eye  or  face  hazards,  while 
paragraph  (a)(2)  states  that  eye  PPE  must 
provide  side  protection,  which  may  be 
detachable,  when  flying  object  hazards 
are  present. 

Proposed  paragraph  (a)(2)  required 
that  eye  and  face  protection  properly  fit 


employees.  Although  the  Agency  did 
not  receive  any  comments  concerning 
the  proper  fit  of  eye  and  face  protection, 
OSHA  did  receive  comments  addressing 
the  proper  fit  of  PPE,  in  general,  and  the 
need  for  properly  fitting  PPE  for  both 
male  and  female  employees.  This 
subject  was  discussed  previously  under 
§1910.132  of  this  preamble,  and  OSHA 
has  included  a  requirement  in 
§1910.132  of  the  final  rule  that  all  PPE 
properly  fit  employees.  Therefore, 
proposed  paragraph  (a)(2)  has  not  been 
included  in  the  final  rule,  since  it  would 
be  redundant. 

OSHA  proposed  in  paragraph  (a)(3) 
that  protectors  with  tinted  or  variable 
tinted  lenses  not  be  worn  when  an 
employee  must  pass  from  a  brightly 
lighted  area,  such  as  outdoors,  into  a 
dimly  lighted  area,  such  as  a  warehouse. 
The  Agency  proposed  this  requirement 
because  it  believed  that  the  provision 
might  reduce  the  likelihood  that 
extreme  lighting  changes  would 
temporarily  impair  the  vision  of  an 
employee. 

This  proposed  requirement  was  the 
subject  of  Issue  3  of  the  hearing  notice 
(55  FR  3412,  February  1. 1990).  The 
proposed  paragraph  and  Issue  3 
generated  a  substantial  amount  of 
comment  and  testimony.  While  a  few 
rulemaking  participants  agreed  with  the 
proposed  provision  (e.g.  Ex.  3:  28;  Ex.  7: 
2,  38),  many  opposed  the  provision  and/ 
or  approach  proposed  by  OSHA  (e.g.  Ex. 
3;  55,  61,  68;  Ex.  7;  7,  8, 15,  23;  Tr.  193: 
4/3;  Tr.  150-156:  4/4;  Tr.  169:  4/4). 

Some  of  the  rulemaking  participants 
stated  that  the  proposed  paragraph  was 
too  restrictive  and  vague.  These 
rulemaking  participants  stated  that  the 
employer  (or  designated  safety  officer) 
should  decide  when  the  use  of  this  type 
of  eyewear  may  create  a  hazard.  This 
approach  is  similar  to  that  used  in  the 
ANSI  standard  for  eye  protection  (ANSI 
Z87.1-1989;  paragraph  6.5.2). 

For  example,  a  commenter  from  the 
American  Optometric  Association  (Ex. 

7: 11,  pg.  2)  stated: 

The  use  of  photochromic  lenses  in 
industrial  situations  is  dependent  upon  the 
visual  demands  of  the  task  and  the  visual 
needs  of  the  wearer.  The  decision  on  the 
need  for  and  use  of  photochromic  lenses  can 
best  be  made  by  evaluation  of  the  work  place 
requirements  by  the  employer  in  consultation 
with  the  employee’s  eye  doctor.  The 
development  of  a  blanket  policy  restricting 
the  use  of  photochromic  lenses  for  certain  job 
tasks  is  unwarranted.  The  individual  visual 
needs  and  working  conditions  should  dictate 
when  photochromic  lenses  may  be 
inappropriate. 

The  ^jnerican  Optometric  Association 
supports  the  ANSI  2^7.1  position  which 
provides  employers  the  discretion  to  decide 
when  photochromic  lenses  may  be  utilized. 
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Additionaliy,  an  ophthalmologist 
from  the  Mount  Sinai  Medical  Center 
(Ex.  7;  14  pg.  2)  remarked: 

’  •  •  the  many  beneficial  features  of 
photochromk:  lenses,  particulariy  in  safety 
glasses,  justifies  their  continued  unfettered 
use  in  the  workplace.  My  concern  is  that  this 
proposed  government  intervention  will  likely 
deter  workers  from  using  these  photochromic 
lenses  as  safety  devices  and  that  increased 
numbers  of  eye  injuries  and  workplace 
accidents  will  ultimately  result. 

A  hearing  participant  from  Corning, 
Inc.  (Tr,  111-114:  4/4)  testified: 

Today,  photochromic  lenses  are  used 
throughout  the  world  and  over  500  million 
lenses  have  been  sold.  Rmighly,  more  than 
250  million  pairs  of  eye  glasses.  Currently, 
more  than  38  million  photochromic  lens 
blanks  are  sold  each  year.  Coming  has 
therefore  literally  hundreds  of  millions  of 
man  years  of  experience  with  the  use  of 
photochrmnic  eye^asses  without  any 
reported  health  of  safety  prtfolem  of  the  type 
to  which  the  proposed  regulation  is 
addressed.  I  believe  that  proposal  1910.133 
(a)(3)  is  too  vague  and  is  in  any  event 
unnecessary  and  overly  restrictive.  The  use 
of  photochromic  lenses  are  subject  to  the 
ANSI  Z87.1  standards  including  paragraph 
6.5.2  and  we  believe  diis  is  the  appropriate 
standard  for  dealing  with  any  possible  need 
for  a  limitatioa  on  ^otochn^ic  usage. 

That  witness  also  asserted  (Tr.  120:  4/ 
4): 

In  dayli^t,  outdoors,  when  the 
photochromic  lenses  darken  to  function  as 
sunglasses  they  protect  the  eyes  dark 
adaptation  process.  It  is  well  known  that 
those  wtw  wear  sunglasses  in  sunlight  adapt 
to  darker  environments  up  to  twice  as  fast  as 
those  who  do  not  in  the  transient  condition, 
that  is,  coming  in  from  a  brighter  outdoor 
condition  to  a  darker  indoor  condition, 
wearing  photochromic  lenses  can  actually 
provide  better  and  more  comfortable  vision 
under  a  broad  variety  of  work  conditions. 
Visual  function  in  the  transition  to  and  from 
bright  light  is  superior  when  photochromic 
rather  than  clear  lenses  are  used. 

After  evaluating  the  rulemaking 
record,  OSHA  has  concluded  that  the 
proposed  requirement  was  too 
restrictive,  liie  Agency  has  determined 
that  the  employer,  or  Ae  employer’s 
representative  (such  as  the  company 
safety  professional),  will  be  in  the  best 
position  to  determine  when  tinted  or 
variable  tint  lenses  should  or  should  not 
be  used,  based  on  awareness  of 
workplace  conditions.  OSHA  also  notes 
that  this  approach  is  consistent  with  the 
current  ANSI  standard  (ANSI  Z87.1- 
1969^aragraph  6.5.2)  which  is  (as 
discussed  below)  being  incorporated  by 
reference  in  the  final  rule.  Accordingly, 
proposed  paragraph  (a)(3)  has  not  been 
retained  in  the  final  rule. 

Proposed  paragraph  (aK4)  required 
that  employees  who  wear  prescription 
lenses  while  engaged  in  operations  that 


involve  eye  hazards  shall  wear  eye 
protection  that  incorporates  the 
prescription  in  their  design,  or  shall  be 
protected  by  eye  protection  that  can  be 
worn  over  prescription  lenses  without 
disturbing  the  proper  position  of  the 
prescription  or  protective  lenses. 

The  Agency  aid  not  receive  any 
comments  on  this  proposed  provision 
and  it  is.  therefore,  contained  in  the 
final  rule  as  proposed.  However,  since 
this  section  has  been  reorganized,  the 
provision  has  been  redesignated  as 
§1910.133{a)(3)  of  the  find  rule. 

Existing  §1910.133  (a)(4)  states  that 
“every  protector  shall  be  distinctly 
marked  to  facilitate  identification  only 
of  the  manufacturer,”  OSHA  had 
proposed  to  delete  this  provision 
because  the  Agency  believed  that 
compliance  did  not  add  to  or  detract 
from  the  safety  of  the  protector. 

Although  a  few  commenters  agreed 
with  OSHA  in  principle  (e.g.  Ex.  3:  50, 
92, 115),  the  vast  majority  of 
commenters  stated  that  the  marking 
requirement  should  not  be  deleted  (e.g. 
Ex.  3:  75,  88,  92. 114,  126). 

For  example,  a  commenter  from  the 
Optical  Laboratories  Association  (Ex.  3: 
71.  pg.  4)  asserted: 

The  existing  system  of  easily  identifying 
the  manufacturers  of  the  components  of  eye 
PPE  is  embedded  in  the  standard  to  assure 
accountability  and  is  accepted  throughout 
the  industry.  It  should  be  retained. 

In  addition,  a  commenter  from 
Monsanto  (Ex.  3: 102.  pg.  3)  stated: 

Since  employees  are  permitted  to  provide 
their  own  eye  protection  and  employers  are 
held  accountable  to  ensvire  that  employees 
are  wearing  the  proper  eye  protection,  these 
maikings  provide  employers  a  ready  way  of 
checking  for  whether  or  not  employees  are 
wearing  the  proper  eye  protection. 

Also,  CF  Industries  (Ex.  3:  74) 
commented; 

The  identification  markings  are  necessary 
in  the  event  of  a  manufacturing  defect  or 
material  defect,  so  that  die  purchaser  may 
receive  an  adjustment  from  the  seller  or 
manufacturer.  Identification  is  also  needed  in 
case  the  manufacturer  makes  a  product 
recall. 

Dr.  Joseph  F.  Novak  (Ex.  3: 107-A) 
comment^: 

My  suggestion  is  that  OSHA  approved 
safety  eyewear  be  marked  in  a  maimer 
similar  to  that  of  the  ANSI  Z67.1-1989  Code. 

In  supporting  the  concept  that  OSHA 
should  be  consistent  with  the  ANSI 
requirement  for  marking,  a  commenter 
from  US  West,  Inc.  (Ex.  3: 85,  pp.  2—3) 
stated: 

US  WEST.  Inc.  recommends  that  the 
identifying  marking,  i.e.  manufacturers 
monogram  and  *’Z87”,  continue  to  be 
required  (ANSI  Z87.1-1989  6.10).  US  WEST. 


Inc.  disagrees  with  OSHA's  statement 
that“*  *  *  marking  to  identify  the 
manufacturers  of  eye  and  face  protection 
does  not  add  or  delete  from  the  safety 
afforded  by  the  protector.”  Lenses  meeting 
ANSI  Z87  are  easily  identified  by  the 
manufacturers  monogram.  “Street”  or 
“dress”  spectacles  not  meeting  ANSI  Z87  are 
also  easily  identified  by  the  al^nce  of  such 
markings.  US  WEST,  Inc.  has  found  non-Z87 
replacement  prescription  lenses  placed  in 
employees  Z87  frames,  reducing  the 
employees  degree  of  protection. 

Based  on  the  above-discussed 
comments,  OSHA  included  Issue  1  in 
the  Hearing  Notice,  to  elicit  more 
information  regarding  the  utility  of 
compliance  with  existing 
§1910.133(a)(4).  The  comments  and 
testimony  received  (Ex.  7:  2, 13,  31;  Tr. 
55.  133, 156:  4/3;  Tr.  68. 148,  225:  4/4) 
uniformly  supported  retaining  the 
marking  requirement. 

For  example,  one  commenter  from 
SIGNODE  (Ex.  7;  6)  stated: 

There  is  agreement  that  marking  of  eye  and 
face  protection  “does  not  add  or  detract  from 
the  safety  afforded  by  the  protector” 
however,  the  current  etched  lens  marking 
provide  the  safety  manager,  management  and 
supervision  a  means  of  verifying  that  the 
worlter,  employee,  contractor  or  visitor  is,  in 
fact,  wearing  proper  safety  eyewear,  not 
street  wear.B^ed  on  the  rulemaking  record. 
OSHA  has  concluded  that  the  requirement 
for  marking  of  eye  and  face  protectors  should 
be  retained.  OSHA  agrees  with  commenters 
that  the  marking  of  eye  and  face  protectors 
provides  easy  recognition  that  the  protectors 
meet  specified  criteria  (ANSI  Z87.1-1989); 
that  marking  will  provide  accountability,  and 
traceability  in  cases  of  product  recall;  and 
that  marking  requirements  should  be 
consistent  with  the  ANSI  Z87.1-1989 
standard,  sinoe  this  is  the  accepted  and 
recognized  practice  throughout  the  industry. 
Accordingly,  the  requirement  for  marking  of 
eye  and  face  protectors  is  being  retained  in 
§1910.1 33(a)(4)  of  the  final  rule. 

Proposed  paragraph  (a)(5)  required 
that  employees  use  equipment  with 
filter  lenses  that  have  a  shade  number 
appropriate  for  the  work  being 
performed  for  protection  from 
potentially  injurious  li^t  radiation. 
OSHA  also  proposed  a  table  in  this 
paragraph  which  contained  a  list  of 
appropriate  shade  numbers  for  various 
operations.  The  Agency  did  not  receive 
any  comments  on  this  provision,  and  it 
is  contained  in  the  final  rule  with  minor 
editorial  changes. 

Proposed  paragrapih  (b)  of  §1910.133 
contained  “acceptable  design” 
requirements  for  eye  and  face 
protection.  In  this  provision,  OSHA 
proposed  that  eye  and  face  protection 
comply  with  the  design  requirements 
specified  in  ANSI  Z87.1-1989,  or  be  of 
a  design  which  could  be  demonstrated 
to  be  equally  effective. 
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Rulemaking  participants  supported 
the  proposed  adoption  of  the  ANSI 
standard  for  eye  and  face  protection 
(ANSI  Z87. 1-1989).  However,  a  few 
commenters  (e;g.  Ex.  3:  101, 125) 
expressed  concern  that  the  Agency 
proposed  to  adopt  only  the  "design 
requirements”  of  ANSI  Z87.1.  These 
commenters  asserted  that  OSHA  should 
adopt  by  reference  all  of  the  ANSI 
standard,  not  just  the  design 
requirements. 

OSHA  agrees  that  eye  and  face 
protective  devices  must  meet  all  of  the 
provisions  contained  in  the  ANSI 
standard.  This  requirement  is  stated 
explicitly  in  ANSI  Z87. 1-1989,  Section 
3.  OSHA  acknowledges  that  the 
proposal  did  not  clearly  express  the 
Agency’s  intent  to  reference  ANSI 
Z87. 1-1989  in  its  entirety  and  is 
revising  the  proposed  rule  accordingly. 

Other  rulemaking  participants  (e.g. 

Ex.  3: 1,  62,  75, 102, 128)  suggested  that 
OSHA  adopt  by  reference  the  "current” 
edition  of  all  of  the  applicable  ANSI 
standards  (i.e.,  the  ANSI  standards  for 
eye  and  face  protection,  head 
protection,  and  foot  protection)  rather 
than  referencing  a  specific  edition. 
These  commenters  stated  that  this 
approach  would  prevent  a  situation 
where  the  OSHA  standards  would  be 
outdated  when  the  ANSI  standards  are 
revised  in  the  future. 

OSHA  notes  that  it  would  be 
improper  for  the  Agency  to  reference 
consensus  standards  as  suggested, 
because  such  action  would  illegally 
subdelegate  authority  over  the  content 
of  OSHA  standards  to  the  committees 
responsible  for  updating  the  ANSI 
standards. 

The  Agency  will  accept  eye  and  face 
protective  devices  as  complying  with 
this  section  if  they  are  demonstrated  to 
be  as  effective  as  those  meeting  the 
specific  ANSI  standard  referenced  by 
the  final  rule.  For  example,  the  final 
rule  is  incorporating  by  reference  the 
1989  edition  of  ANSI  Z87.1  for  eye  and 
face  protection.  Eye  and  face  protective 
devices  meeting  a  subsequent  edition  of 
the  same  ANSI  standard  would  be 
acceptable  to  the  Agency  (and  a  de 
minimis  violation  of  the  standard)  if  it 
could  be  demonstrated  by  the  employer 
that  they  were  as  effective  as  those 
meeting  the  1989  edition. 

In  particular,  employers  would  need 
to  establish  either  that  there  was  no 
substantive  difference  between  a 
subsequent  edition  of  Z87.1  and  the 
1989  edition,  or  that  PPE  which 
satisfied  subsequently  modified  test 
criteria  provided  protection  equivalent 
to  that  provided  by  PPE  which  satisfied 
the  1989  edition.  Proposed  paragraph 


(b)  of  §1910.133  has  been  revised 
accordingly. 

The  incorporation  by  reference  of 
ANSI  Z87.1-1989  has  been  approved  by 
the  Office  of  the  Federal  Register,  in 
accordance  with  the  requirements  of  5 
U.S.C.  552(a)  and  1  CFR  part  51. 
Therefore,  proposed  paragraph  (b)  has 
been  revised  so  that  paragraph  (b)(1)  of 
the  final  rule  reflects  that  approval  and 
provides  the  requisite  information 
regarding  access  to  the  text  of  ANSI 
Z87.1-1989. 

As  discussed  above,  OSHA  has  also 
determined  that  it  is  appropriate  to 
permit  the  continued  use  of  eye  and  face 
PPE  purchased  prior  to  the  effective 
date  of  the  final  rule,  as  long  as  it 
complies  with  the  ANSI  standard 
(Z87. 1-1968)  referenced  by  existing 
§1910.133(a)(6).  To  this  end,  the  Agency 
has  redesignated  proposed  paragraph  (b) 
as  paragraph  (b)(1)  of  the  final  rule  and 
has  added  "grandfathering”  text  in 
paragraph  (b)(2)  of  the  final  rule. 

With  respect  to  the  subject  of  eye  and 
face  protection.  Issue  5  of  the  Hearing 
Notice  (55  FR  3412)  requested 
comments  and  information  concerning 
the  use  of  contact  lenses.  Specifically, 
the  Agency  asked  if  it  should  expand  its 
eye  and  face  requirements  to  cover 
contact  lenses. 

Some  commenters  (e.g.  Ex.  7:  13, 15, 
16)  stated  that  no  additional  regulations 
were  necessary  for  the  use  of  contact 
lenses.  Other  commenters  (Ex.  7;  21,  26) 
believed  that  OSHA  should  address  the 
issue  of  contact  lenses  in  the  final  rule, 
and  should  clarify  if  it  is  permissible  to 
wear  contact  lenses  with  eye  protection. 

Several  commenters  (e.g.  Ex.  3: 107- 
D;  Ex.  7:  5,  22)  stated  that  wearing 
contact  lenses  with  appropriate  eye 
protection  does  not  present  any 
additional  hazards. 

Based  on  the  rulemaking  record, 
OSHA  believes  that  contact  lenses  do 
not  pose  additional  hazards  to  the 
wearer,  and  has  determined  that 
additional  regulation  addressing  the  use 
of  contact  lenses  is  unnecessary.  The 
Agency  wants  to  make  it  clear,  however, 
that  contact  lenses  are  not  eye  protective 
devices.  If  eye  hazards  are  present, 
appropriate  eye  protection  must  be 
worn  instead  of,  or  in  conjunction  with, 
contact  lenses. 

§1910.135  Head  Protection 

Proposed  §1910.135  set  requirements 
for  the  use  of  protective  helmets  and  set 
criteria  for  acceptable  equipment 
designs.  Proposed  paragraph  (a) 
required  employees  to  wear  protective 
helmets  (1)  “when  working  in  areas 
where  there  is  a  potential  for  injury  to 
the  head  from  falling  or  moving  objects” 
and  (2)  “where  they  are  near  exposed 


electrical  conductors  which  could  be 
contacted  by  the  protective’helmets.” 
Proposed  paragraph  (b)  referenced 
American  National  Standard,  ANSI 
Z89.1-1986,  "Protective  Headwear  for 
Industrial  Workers-Requirements”. 

The  proposed  language  was  based  on 
existing  §§1910.132(a)  and  1910.135 
and  on  ANSI  Z89.1-1986.  Existing 
§1910.132(a)  requires  that  the  PPE 
necessary  to  protect  employees  from 
workplace  hazards  be  provided,  used 
and  maintained  properly.  That  standard 
specifically  includes  head  protection 
under  its  coverage.  Existing  §1910.135 
facilitates  compliance  with  existing 
§1910.132(a)  regarding  helmets  worn  for 
protection  “from  falling  and  flying 
objects  and  from  limited  electric  shock 
and  bum,”  by  requiring  that  those 
helmets  comply  with  the  American 
National  Standard  Safety  Requirements 
for  Industrial  Head  Protection,  Z89.1- 
1969.  ANSI  Z89.1-1986  is  the  most 
recent  edition  of  the  pertinent  national 
consensus  standard. 

Proposed  §1910.135(a)(l),  unlike 
existing  §1910.135,  explicitly  required 
the  use  of  protective  helmets.  The 
proposed  paragraph  also  made  some 
editorial  revisions  to  existing  §1910.135. 
For  example,  the  proposal  replaced 
“flying”  with  "moving”,  because  OSHA 
believed  the  term  “moving”  better 
described  the  means  in  which  objects 
contact  employees.  OSHA  used  the 
terms  “flying”  and  “moving”  in  the 
existing  and  proposed  rules, 
respectively,  in  conjunction  with  the 
term  “falling”  to  be  consistent  with 
ANSI  Z89. 1-1969. 

A  commenter  (Ex.  7:  20)  stated  that 
OSHA  should  address  lateral  impact 
protection  "since  there  are  substantial 
injuries  that  occur  from  directions  other 
than  vertical  impact*  *  *  ”  In  the 
course  of  this  rulemaking,  OSHA 
obtained  a  helmet  (Ex.  46)  capable  of 
protecting  employees  against  lateral  as 
well  as  vertical  impacts. 

In  addition,  NIOSH  testified  (Tr.  30: 
4/3)  that,  while  most  blows  to  the  head 
come  from  the  back,  front  or  side,  ANSI 
Z89.1  1986  addresses  only  protection 
for  the  top  of  the  head.  NIOSH  further 
testified:  “Currently  helmets  are  being 
marketed  that  provide  impact  protection 
to  most  parts  of  the  head.  OSHA 
standards  should  encourage  the  use  of 
these  more  protective  helmets.” 

Some  rulemaking  participants  (Ex.  3: 
84,  96)  expressed  concern  regarding  the 
use  of  the  term  “moving”  in  the 
proposed  paragraph.  For  example,  the 
American  Petroleum  Institute  (API)  (Ex. 
3:  84,  pg.  4)  stated: 

API  is  opposed  to  the  wording  of  this 
paragraph.  The  ANSI  Standard  Z89.1-1986 
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referenced  in  1910.135(b)  contains  helmet 
specihcations  ^‘to  protect  the  heads  of 
industrial  workers  from  impact  or 
penetration  by  falling  objects*  *  *  ”  OSHA 
must  recognize  that  the  ANSI  standard  does 
not  provide  design  criteria  for  moving 
objects.  If  OSHA  intends  this  section  to  also 
cover  helmets  protecting  against  moving 
objects,  as  proposed  in  1910.135(aXl). 
additional  design  criteria  should  be  cited  in 
1910.135(b). 

In  addition.  United  Technologies  {Ex. 

3:  96,  pg.  2)  stated: 

Under  1910.135  Head  Protection,  we  find 
the  requirement  to  provide  head  protection 
vague,  and  welcome  additional  clarification 
from  OSHA  with  regard  to  potential  for 
injury  to  the  head  fr^  moving  objects.  We 
are  concerned  compliance  personnel  will 
interpret  the  requirement  so  broadly  as  to 
include  any  use  of  hoisting  equipment. 
Although  we  can  envision  an  occasional 
situation  where  there  may  be  a  hazard,  most 
operations  using  a  hoist  would  present  no 
significant  hazard. 

Another  conunen ter  (Ex.  3:  40) 
suggested  that  OSHA  revise  proposed 
§1910.135(a)(l)  so  that  the  provision 
“Mandates  that  employers  require  their 
employees  wear  protective  helmets 
when  they  are  in  an  area  where  there  is 
potential  for  injury  to  the  head  from 
falling,  moving,  swinging,  flying  or 
airborne  objects.”  The  commenter  did 
not  state  why  it  believed  the 
recommended  language  was  needed. 

Also,  commenters  (Ex.  3:  72,  79) 
stated  that  proposed  §1910. 135(a)(1) 
should  also  reqviire  employees  to  wear 
head  protection  when  working  in 
confined  spaces  and  commenters  (Ex.  3: 
79, 119)  have  stated  that  OSHA  should 
require  protection  against  impacts  with 
fixed  objects..  For  example,  (jentel  (Ex. 

3:  72)  noted  that  injuries  may  result 
from  contact  with  low  hanging 
structures  and  that  Cental  already 
requires  its  employees  working  in 
confined  spaces  to  wear  head 
protection. 

In  addition,  the  Tennessee  Valley 
Authority  (TV A)  (Ex.  3:  79)  stated: 

We  believe  a  statement  should  be  added 
with  provision  for  protection  against  impacts 
with  fixed  objects.  We  recommend  a  sentence 
should  be  added  that  addresses  this  hazard. 
We  also  suggest  that  in  areas  that  are 
confined  or  congested  and  the  employee  is 
subject  to  impact  with  fixed  objects,  suitable 
protective  helmets  be  worn.  We  recommend 
that  bump  caps  should  not  be  used  in  an 
industrial  environment  because  there  are  too 
many  possibilities  of  head  injuries  that  could 
occur.  We  recommend  maximum  head 
protection  at  all  times  in  this  type  of 
environment 

The  current  ANSI  standard,  Z89.1- 
1986,  addresses  only  protection  “from 
impact  and  penetration  by  falling 
objects  and  from  high-voltage  electric 


shock  and  bunt”  The  Agency  has 
determined  that  it  would  be 
inappropriate  for  §1910.13S(a)  to  cover 
head  protection  that  is  not  also  covered 
by  the  ANSI  standard  referenced  in 
§1910.135(b),  unless  OSHA  provides 
criteria  for  assessing  compliance.  The 
Agency  has  determined  that  it  is  not  in 
a  position  to  set  such  criteria,  so  OSHA 
has  deleted  the  term  “moving”  from 
§1910.135(a)(l)  of  the  final  rule  and  has 
not  added  the  terms  suggested  by 
commenters. 

The  Agency  believes  that  compliance 
with  the  ANSI  criteria  referenced 
through  §1910.135(b)  of  the  final  rule 
will  enable  employers  to  protect  their 
employees  from  a  laige  proportion  of 
potential  head  hazards.  Head  protection 
not  covered  by  §1910.135  of  the  final 
rule,  such  as  would  be  needed  to  protect 
employees  frtjm  “moving”  or  “fix^” 
objects,  is  covered  by  the  general 
requirements  of  §1910.132,  as  revised. 
OSHA  anticipates  that  employers  whose 
hazard  assessments  identify  head 
hazards  that  are  not  abated  through 
compliance  with  ANSI  Z89.1-1986,  will 
develop  and  implement  other  measures 
as  necessaiy,  to  protect  their  employees. 

Proposed  §1910.135(aK2)  required 
that  employees  who  are  near  exposed 
energized  conductors  which  their  heads 
could  contact  roust  wear  helmets 
designed  for  protecticm  from  electrical 
hazards.  Two  commenters  (Ex.  3:  36,  73) 
suggested  that  OSHA  revise  the 
proposed  provision  by  adding 
requirements  for  proper  maintenance  of 
head  protection.  In  particular.  Public 
Service  Electric  and  Gas  Company  (Ex. 

3:  36)  stated  that  proposed  paragraph 
(a)(2)  should  also  require:  “Protective 
helmets  shall  be  worn  and  cared  for  as 
recommended  by  the  manufecturer. 
Protective  helmets  shall  not  be  altered 
or  defaced  which  would  take  away  the 
impact  and/or  dielectric  integrity  of  the 
helmet” 

OSHA  has  determined  that  any 
employee  protection  which  could  result 
from  compliance  with  the  suggested 
language  on  maintenance  will  already 
be  attained  through  compliance  with 
existing  and  proposed  §1910.132.  This 
section  contains  requirements 
concerning  defective  and  damaged 
equipment,  §1910. 132(e);  and,  training 
requirements  pertaining  to  the 
maintenance  of  PPE,  §1910.132(f)(l)(v). 

Another  commenter  (Ex.  3:  61)  stated 
that  proposed  paragraph  (a)(2)  was 
unclear,  because  it  appeared  “to  require 
nonconductive  helmets  for  electricians 
whenever  they  are  “near  exposed 
electrical  ccmductors”  even  if  there  is  no 
reasonable  probability  of  ctmtact.”  The 
commenter  suggested  that  OSHA  revise 
the  proposed  language  to  require  the 


wearing  of  protective  helmets  “WHEN 
they  are  near  exposed  electrical 
conductors  which  their  heads  could 
contact.  ” 

The  Agency  notes  that  the  suggested 
language  is  consistent  with  the 
description  of  propnised  paragraph  (a)(2) 
in  the  preamble  to  the  proposed  rule  (54 
FR  33636).  OSHA  agrees  that 
clarification  of  the  proposed  paragraph 
is  appropriate  and  has  revised  the 
proposed  paragraph  accordingly. 

Proposed  §1910.135(b)  required  that 
the  design  of  protective  helmets  comply 
with  the  design  requirements  of  ANSI 
Z89.1-1986  or  be  of  a  design  that 
provides  equivalent  protection.  Existing 
§1910.135  references  the  requirements 
and  specifications  established  in  ANSI 
Z89.1-1969.  As  noted  in  the  preamble 
to  the  NPRM  (54  FR  33837),  OSHA  has 
determined  that,  except  as  regards 
electrical  insulation  for  Class  B  helmets, 
the  1969  and  1986  editions  of  ANSI 
Z89.1  set  essentially  the  same 
requirements.  The  Agency  also  has 
determined  that  Class  B  helmets 
currently  in  use  already  comply  with 
the  electrical  insulation  requirements  of 
ANSI  Z89.1-1986. 

OSHA  also  proposed  to  allow 
protective  helmets  which,  while  not 
designed  to  the  specifications  of  ANSI 
Z89.1— 1966,  were  “demonstrated  to  be 
equally  effective”.  The  Agency  believed 
that  this  performance-oriented  approach 
would  encourage  innovation  and  the 
use  of  improved  equipment 
A  commenter  (Ex.  3: 119)  stated  that 
the  proposed  language  allowing 
protective  helmets  of  a  design  which 
has  been  demonstrated  to  be  equally 
effective  “is  not  well  defined.”  In 
addition,  the  commenter  questioned  the 
availability  of  the  means  and  the 
personnel  to  determine  if  helmets  not 
designed  according  to  ANSI  Z89. 1-1986 
were  equally  effective.  The  commenter 
suggested  that  OSHA  delete  the 
language  in  question  and  require 
compliance  with  ANSI  Z89.1-1986. 

Another  commenter  (Ex.  7:  20,  pg.  3), 
in  discussing  the  proposed  language 
“demonstrated  to  be  equally  effective”, 
inquired: 

Does  this  mean  or  does  it  include  possible 
— ^prototype  lab  tests  with  field  trials 
— engineCTing  or  technical  expert 
evaluation 

— certification  agency  assessment 
— appropriate  standard  and  certification  by 
foreign  manufacturer,  or  certification  or 
testing  agency  which  could  presumably 
satisfy  the  primary  intent  for  protection  of 
the  reference  standard. 

To  require  a  user  to  develop  a  new 
standard  or  a  new  certification  process  for  a 
new  product  or  design  already  proven 
elsewhere  could  void  the  flexibility  intended 
in  the  “equivalency"  clause. 
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OSHA  helices  that  the  performance 
criteria  set  out  in  ANSI  Z89.1-1986. 
Section  7,  indicate  clearly  how 
employers  or  the  Agency  can  determine 
if  helmets  that  do  not  otherwise  comply 
with  the  consensus  standard  are 
“equally  effective”.  OSHA  also  believes 
that  the  performance-oriented  language 
of  proposed  paragraph  (b)  allows 
employers  the  appropriate  flexibility  to 
address  their  particular  safety  needs. 

Another  commenter  (Ex.  3: 126)  stated 
that  “protective  helmets  should  comply 
with  the  performance  requirements  as 
well  as  the  design  requirements  of  ANSI 
Standard  Z89.1-1986.” 

In  the  course  of  evaluating  these 
comments,  OSHA  noted  that  there  are 
no  provisions  specifically  designated  as 
“design  requirements”  in  ANSI  Z89.1- 
1969  or  ANSI  Z89.1-1986.  The  1986 
edition,  in  particular,  sets  scope  and 
purpose  provisions:  definitions;  types 
and  classes  provisions;  materials 
provisions;  physical  requirements; 
performance  requirements:  and  test 
methods  for  protective  helmets.  The 
preamble  discussion  of  proposed 
paragraph  (b)  (54  FR  33836-33837) 
referenced  the  physical  requirements 
(e.g.,  the  maximum  weight),  the 
performance  requirements  (e.g.,  impact 
resistance,  penetration  protection, 
flammability,  water  absorption 
resistance  and  electrical  insulation)  and 
the  test  methods  (e.g.,  “stringent”  test 
methods  for  testing  of  “Class  B”  helmets 
against  high-voltage)  of  ANSI  Z89.1- 
1986. 

OSHA  agrees,  and  intends,  that  head 
PPE  meet  all  of  the  provisions  contained 
in  the  ANSI  standard.  This  requirement 
is  stated  explicitly  in  ANSI  Z89.1-1986, 
Section  2.  OSHA  acknowledges  that  the 
proposal  did  not  clearly  express  the 
Agency’s  intent  to  reference  ANSI 
Z89.1-1986  in  its  entirety  and  is 
revising  the  proposed  provision 
accordingly. 

The  incorporation  by  reference  of 
ANSI  Z89.1-1986  has  been  approved  by 
the  Office  of  the  Federal  Register,  in 
accordance  with  the  requirements  of  5 
U.S.C.  552(a)  and  1  CFR  part  51. 
Paragraph  (b)  of  the  final  rule  has  been 
revised  to  reflect  that  approval  and  to 
provide  the  requisite  information 
regarding  access  to  the  text  of  ANSI 
Z89.1-1986. 

As  discussed  above,  OSHA  has 
determined  that  it  is  appropriate  to 
permit  the  continued  use  of  head  PPE 
purchased  prior  to  the  effective  date  of 
the  final  rule,  as  long  as  it  complies 
with  the  ANSI  standard  (Z89.1-1969) 
referenced  by  existing  §1910.135.  To 
this  end,  the  Agency  has  redesignated 
proposed  paragraph  (b)  as  paragraph 
(bKl)  of  the  final  rule  and  has  added 


“grandfathering”  text  in  paragraph  (b)(2) 
of  the  final  rule. 

In  the  proposal  (54  FR  33837),  OSHA 
solicited  comments  and  information 
concerning  bump  caps,  head  protection 
that  was  not  addressed  in  existing  or 
proposed  §1910.135  and  that  would  not 
satisfy  the  criteria  of  Z89.1-1986.  In 
particular,  the  Agency  requested 
information  with  respect  to  the 
appropriateness  of  addressing  this  type 
of  head  protection  in  the  final  rule. 

OSHA  also  solicited  input  regarding  the 
need  for  regulation  of  bump  caps  in 
Issue  5  of  the  Hearing  Notice  (55  FR 
3412).  Some  rulemaldng  participants 
(e.g.  Ex.  3:  28,  40,  58)  have  suggested 
that  OSHA  establish  requirements  for 
bump  caps.  For  example,  Sandia 
National  Laboratories  (Ex.  3:  58)  stated: 

Currently,  there  are  no  Federal  standards, 
regulations,  or  guidance  of  any  kind  with 
which  industry  can  make  proper  and 
adequate  decisions  on  the  use  of  bump  caps. 

Bump  caps  are  not  new  to  the  work  place. 
Where  the  risk  of  head  injury  has  been 
determined  to  be  of  low  probability  or  result 
in  minor  contusions,  scraps  or  cuts,  bump 
caps  have  been  provided.  The  old  adage  that 
“something  is  better  than  nothing”  tends  to 
prevail  when  industry  is  forced  to  make  an 
educated  guess.  Is  the  adage  true  in  the  case 
of  bump  caps? 

In  summary  there  is  a  need  for  Federal 
time  and  money  to  be  spent  on  discovering 
the  pro’s  and  con’s  associated  with  bump 
caps  and  developing  corresponding  guidance 
for  their  use  in  tne  work  place. 

On  the  other  hand,  Kerr-McGee 
Corporation  (Ex.  3: 119,  pg.  3)  stated  : 

Kerr-McGee’s  use  of  bump  caps  is  limited 
to  areas  where  there  is  no  potential  for  injury 
to  the  head  from  electrical  contact  or  from 
falling  or  moving  objects,  but  where  a  hazard 
may  exist  due  to  striking  one’s  head  against 
fixed,  low-clearance  objects. 

Kerr-McGee  is  not  aware  of  any  voluntary 
or  consensus  standards  covering  bump  caps. 
If  the  degree  of  protection  afforded  by 
currently-produced  bump  caps  is  determined 
by  scientific  studies  to  be  inadequate  for  their 
intended  use  as  stated  on  the  products,  then 
OSHA  should  request  ANSI  to  develop  a 
standard.  Otherwise,  we  do  not  see  the  need 
for  additional  specifications  or  standards. 

Most  rulemaking  participants  (  e.g. 

Ex.  3:  2,  64,  65,  68;  Ex.  7:  22;  Tr.  140: 
4/3;  Tr.  160-61:  4/3)  opposed  adding 
requirements  for  bump  caps  to  the  final 
rule  because  they  believe  that  if  head 
protection  is  ne^ed,  then  it  would  be 
safer  to  require  head  protection  meeting 
ANSI  Z89.1-1986.  For  example,  a 
commenter  from  the  American  Trucking 
Association  (Ex.  3:  64,  pg.  5)  remarked: 

For  the  trucking  industry  in  general,  bump 
caps  are  not  practical.  Although  they  are 
used  in  some  operations  for  select  job  tasks, 
the  nrator  carrier  industry  has  found  tittle 
benefit  in  reducing  minor  bead  injuries 


through  their  use.  In  fact,  safety  personnel 
from  a  cross  section  of  the  nation’s  motor 
carriers  recently  explained  that  bump  caps 
can  be  more  of  a  hinderance  than  a  help;  they 
frequently  fell  off,  and  in  some  instances, 
they  can  cause  vision  obstructions. 

Another  commenter,  from  the  Union 
Carbide  Corporation  (&.  3: 68,  pg.  3), 
said: 

•  •  •  Union  Carbide  would  not  support  a 
provision  pertaining  to  "bump  caps”.  Where 
there  is  sufficient  hazard  potential  to  indicate 
the  need  for  bump  caps,  it  is  safer  simply  to 
require  that  hard  hats  be  used. 

A  commenter  from  the  Amoco 
Corporation  (Ex.  7:  21,  pg.  2)  stated: 

We  believe  that  the  use  of  "bump  caps” 
has  no  place  in  a  company-sponsored  safety 
program  and  therefore  do  not  favor  its 
'  inclusion  in  this  proposal. 

OSHA  has  concluded,  based  on 
review  of  the  rulemaking  record,  that 
the  available  data  do  not  support 
regulatory  action  regarding  bump  caps. 
Therefore,  the  Agency  will  neither 
restrict  the  use  of  bump  caps  nor  set 
criteria  for  such  use.  OSHA  will 
evaluate  an  employer’s  choice  of  head 
protection  based  on  the  e  hazards  to 
which  employees  may  be  exposed. 
Therefore,  the  employer’s  compliance 
with  the  requirement  for  a  hazard 
assessment,  in  §1910.132(d),  is  of 
critical  importance. 

§1910.136  Foot  Protection 

Proposed  paragraph  (a)  of  this  section 
required  employers  to  ensure  that 
employees  wear  protective  footwear 
when  working  in  areas  where  there  is  a 
danger  of  foot  injuries  due  to  falling  and 
roiling  objects,  or  objects  piercing  the 
sole.  This  proposed  provision  received 
a  large  amount  of  support  from 
rulemaking  participants  (e.g.  Ex.  3:  49, 
59,  64,  67).  Many  of  the  rulemaking 
participants  agreed  with  referencing  the 
American  National  Standards  Institute 
(ANSI)  standard  for  personal  protection, 
ANSI  Z41-1983,  “Protective  Footwear,” 
particularly  since  this  standard,  unlike 
the  superseded  1967  edition,  sets 
criteria  for  women’s  footwear  and  for 
puncture  resistance.  However,  two 
commenters  were  concerned  as  to  when 
this  protection  would  be  required.  A 
commenter  from  the  American  Trucking 
Association  (ATA)  stated  (Ex.  3:  64,  pp. 
4-5): 

*  *  *  in  some  operations  drivers  may  be 
exp)osed  to  filling  or  rolling  freight  haz^ds, 
or  other  hazards  presented  by  nails  or  other 
sharp  objects.  In  these  cases,  safety  shoes, 
non-penetrable  soles,  or  some  other  type  of 
protective  footwear  are  appropriate.  On  the 
other  hand,  there  are  thousands  of  drivers 
that  never  handle  freight  or  come  into 
exposure  with  falling  or  rolling  freight,  sharp 
objects,  or  any  other  number  of  haz^s. 
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*  *  *  The  need  to  require  the  equipment 
must  be  determined  on  a  case  by  case  basis- 
-taking  into  account  the  specific  operations, 
and  the  specific  tasks  and  hazards  of  the 
various  job  functions. 

Another  commenter,  from  the 
Aluminum  Company  of  America 
(ALCOA),  expressed  a  similar  concern 
with  respect  to  when  foot  protection  is 
required  (Ex.  3:  2): 

Specialty  shoes  such  as  “electrical  hazard” 
footwear  or  “conductive”  shoes  have  special 
requirements  that  would  not  permit  metal 
insoles  to  prevent  the  puncture.  If  this 
requirement  is  upheld,  the  current  design 
standards  and  performance  criteria  for 
electrical  hazard  shoes  could  not  be  met. 

OSHA  notes  that  these  concerns  are 
addressed  by  §1910.132(d),  as  proposed 
and  as  promulgated.  That  provision 
requires  the  employer  to  perform  a 
hazard  assessment.  From  the  hazard 
assessment,  the  employer  can  determine 
what  PPE  is  needed.  As  to  the  example 
presented  by  the  ATA,  if  it  is 
determined  through  an  appropriate 
hazard  assessment  that  an  employee  is 
not  exposed  to  foot  hazards,  the 
employer  would  not  have  to  provide 
this  type  of  protection.  As  discussed 
above,  the  hazard  assessment  provision 
allows  employers  the  flexibility  to 
choose  the  PPE  that  is  appropriate  for  a 
particular  workplace  situation. 

Regarding  the  ALCOA  comment, 

OSHA  notes  that  if  it  is  determined 
through  a  hazard  assessment  that 
electrical  workers  are  not  exposed  to  the 
hazard  of  sharp  objects  puncturing  the 
soles  of  shoes  (which  would  be  the  case 
in  many  instances),  the  protective 
footwear  would  not  have  to  provide  this 
type  of  protection. 

On  the  other  hand,  if  it  is  determined 
through  a  hazard  assessment  that 
employees  are  exposed  both  to  electrical 
and  puncture  hazards,  the  employer 
would  be  required  to  ensure  that 
employees  wear  shoes  which  protect  the 
enmloyees  from  both  hazards. 

Both  the  1983  and  1991  editions  of 
ANSI  Z41  set  criteria  for  protection  of 
feet  from  electrical  hazards.  While 
proposed  §1910.136(b)  required  that 
footwear  be  designed  to  either  comply 
with  Z41-1983  or  be  demonstrated  to 
provide  equivalent  protection,  proposed 
§1910.136(a)  did  not  explicitly  require 
that  employees  wear  foot  protection 
against  electrical  hazards.  The  Agency 
had  intended  proposed  paragraphs  (a) 
and  (b)  to  be  consistent  and  to  reflect 
the  1983  edition  of  ANSI  Z41.  While 
employers  are  already  required  to 
protect  employees  from  electrical 
hazards  under  existing  §1910.132, 
OSHA  believes  that  guidance  regarding 
foot  protection  against  electrical  hazards 
will  be  clearer  and  more  useful  if  it 


appears  in  §1910.136.  OSHA  has 
revised  proposed  §1910. 136(a) 
accordingly. 

In  paragraph  (b)  of  §1910.136,  OSHA 
proposed  that  the  design  of  protective 
footwear  comply  with  the  requirements 
of  ANSI’ Z4 1-1 983,  or  be  of  a  design 
which  has  been  demonstrated  to  1^ 
equally  effective. 

Rulemaking  participants  (e.g.  Ex.  ^3: 

49,  59,  67,  72, 105, 118, 123)  supported 
the  adoption  of  the  ANSI  standard  for 
foot  protection  (ANSI  Z41).  Further, 
several  commenters  (e.g.  Ex.  3:  65,  67, 

82,  84)  suggested  that  OSHA  adopt  by 
reference  the  “updated”  or  “current” 
edition  of  ANSI  Z41.  For  example. 
Footwear  Industries  of  America  (FLA) 

(Ex.  3:  67,  pg.  2)  remarked: 

FIA  therefore  agrees  with  OSHA’s  proposal 
to  update  its  personal  protective  equipment 
standard  for  foot  protection  to  comply  with 
the  improvements  made  in  the  ANSI 
standard.  The  Agency  should  note,  however, 
that  the  1983  version  of  the  ANSI  Z41 
standard  may  soon  be  replaced  by  an 
upnlated  set  of  industry  standards. 

FIA  suggests  that  OSHA  may  wish  to  await 
the  1990  version  of  ANSI  Z41  rather  than  to 
incorporate  a  seven-year  old,  nearly  outdated 
standard  into  29  CF.R.  §1910.136. 

The  Agency  notes  that  the  1991 
edition  of  the  ANSI  standard  for  foot 
protection  has,  in  fact,  replaced  the 
1983  edition  of  ANSI  Z41  referenced  by 
OSHA  in  proposed  §1910.136(b). 

OSHA  has  determined  that  it  is 
appropriate  to  reference  the  current 
1991  edition  of  ANSI  Z41  in 
§1910.136(b)  of  the  final  rule  because 
that  edition  imposes  essentially  the 
same  requirements  as  the  1983  edition, 
except  that  the  1991  edition  provides 
more  specific  performance  requirements 
for  resistance  to  compressive  forces  and 
standardizes  the  puncture  resistance 
testing  method.  OSHA  believes,  based 
on  its  review  of  the  pertinent  ANSI 
standards  and  of  the  protective  footwear 
currently  available,  that  compliance 
with  the  referenced  requirements  of 
ANSI  Z4 1-1991  will  not  result  in 
disallowing  foot  protection  that  would 
have  complied  with  the  requirements  of 
ANSI  Z41-1983. 

As  discussed  above,  OSHA  has 
determined  that  it  is  appropriate  to 
provide  explicitly  for  the  continued  use 
of  foot  PPE  purchased  prior  to  the 
effective  date  of  the  final  rule,  as  long 
as  it  complies  with  the  ANSI  standard 
(ANSI  Z41. 1-1967)  referenced  by 
existing  §1910.136.  Therefore,  the 
Agency  has  redesignated  proposed 
paragraph  (b)  as  paragraph  (b)(1)  of  the 
final  rule,  and  has  added 
“grandfathering”  text  in  paragraph  (b)(2) 
of  the  final  rule. 


A  commenter  from  the  Tennessee 
Valley  Authority  (Ex.  3:  79)  observed 
that  OSHA  proposed  to  incorporate  only 
the  design  requirements  of  the 
referenced  ANSI  standards  and  not  the 
selection  requirements,  guidelines,  and 
other  general  information  contained  in 
the  documents.  As  explained  above  in 
the  preamble,  OSHA  acknowledges  that 
the  proposal  did  not  cljearly  express  the 
Agency’s  intent  to  reference  the  ANSI 
standards  in  their  entirety  and  is 
revising  proposed  paragraph  (b) 
accordingly. 

The  incorporation  by  reference  of  the 
pertinent  ANSI  standards  has  been 
approved  by  the  Office  of  the  Federal 
Register,  in  accordance  with  the 
requirements  of  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Therefore,  proposed 
paragraph  (b)  has  been  revised  so  that 
paragraphs  (h)(1)  and  (b)(2)  of  the  final 
rule  reflect  that  approval  and  provide 
the  requisite  information  regarding 
access  to  the  text  of  those  ANSI 
standards. 

§1910.138  Hand  protection. 

Issue  5  of  the  hearing  notice  (55  FR 
3414),  requested  testimony,  comments 
and  information  regarding  the  need  for 
regulation  of  additional  types  of  PPE. 
Specifically,  the  Agency  stated  that  it 
was  considering  the  appropriateness  of 
promulgating  requirements  for  hand 
protection  (gloves)  and  skin  protection 
(chemical  protective  clothing). 

The  Agency’s  concern  with  respect  to 
hand  protection  and  chemical  protective 
clothing  arose  from  information 
contained  in  the  record  (e.g.  Ex.  6:  2,  3, 
4,  5),  which  indicates  that  a  large 
number  of  employee  injuries  are 
occurring  due  to  the  lack  of  adequate 
protection  from  hand  and  skin  hazards. 
Additionally,  neither  OSHA  or  ANSI 
currently  have  criteria  for  hand 
protection  nor  for  chemical  protective 
clothing. 

While  OSHA  received  some 
information  pertaining  to  chemical 
protective  clothing,  most  of  the 
rulemaking  participants  who  addressed 
Issue  5  focused  their  remarks  on  gloves. 
Those  rulemaking  participants 
suggested  that  OSHA  provide 
performance  criteria  and  test  methods 
for  gloves  and  provide  better  guidance 
for  the  selection  of  gloves.  They  stated 
that  in  many  instances  gloves  are  not 
being  worn,  and  when  gloves  are  worn, 
they  are  often  the  wrong  type  of  glove 
for  the  application  involved  (e.g.  Ex.  3: 
114;  Ex.  7:  33,  38,  42;  Ex.  53;  Tr.  213- 
236:  4/3;  Tr.  13-20:  4/4). 

For  instance,  a  commenter  from  the 
United  Steelworkers  of  America  (Ex.  3: 
114,  pg.  2)  said: 
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Protective  clothing  and  gloves:  OSHA 
should  also  set  standards  for  these  items 
since  so  many  gloves  do  not  work  with  some 
chemicals  and  last  longer  with  other 
chemicals. 

Also,  a  commenter  from  the 
Washington  State  Department  of 
Transportation  (Ex.  7:  33)  stated: 

1  think  that  additional  language  regarding 
skin  and  hand  protection  ne<^s  to  be  added 
to  this  section  so  this  type  of  PPE  is  not 
excluded  from  the  selection  process. 

That  commenter  also  submitted 
suggested  language  to  address  hand 
hazards,  and  the  selection  and  fit  of 
gloves. 

Boeing  (Ex.  7:  38,  pg.  2)  commented: 

Boeing  supports  the  position  that 
additional  guidelines  related  to  body  and 
hand  protection  are  necessary  in  1910.132. 
Such  guidelines  should  provide  Information 
on  the  selection  of  hand  and  body  PPE  based 
on  reported  experience  and  industry  needs. 
Such  guidance  would  frcilitate  the 
acquisition  and  use  of  appropriate  PPE  and 
eliminate  any  uncertainty  regarding  proper 
application. 

A  hearing  participant  from  the 
Occupational  Heal^  Foundation 
testified  (Tr.  213:  4/3): 

Based  on  our  experience  visiting  plants 
and  working  with  workers,  we  believe  there’s 
a  critical  need  for  language  to  really  spell  out 
the  program  requirements  for  effective  use  of 
gloves. 

That  participant  also  remarked  (Tr. 
215:  4/3): 

In  1988,  occupational  skin  disease 
accounted  for  about  one-fourth  of  all  reported 
occupational  illnesses.  Even  with  under¬ 
reporting,  it’s  a  very  serious  worker  health 
problem. 

In  addition,  a  hearing  participant  from 
the  International  Chemical  Workers 
Union  testified  (Tr.  15-16:  4/4): 

]  go  into  a  lot  of  plants  throughout  the 
country  and  site  visits  and  the  first  thing  1 
do  is  I  look  at  the  OSH.\  200  log.  I  see  many 
cases  of  occupational  dermatitis.  My  first 
assumption  was  these  pteople  are  not  wearing 
gloves.  .After  further  investigation  once  I’m  in 
that  facility,  1  find  out  that  the  workers  are 
wearing  gloves,  but  they’re  wearing  the 
wrong  glove  for  the  application  involved.  So, 
this  really  needs  to  be  addressed. 

The  Agency  also  received  some  useful 
information  about  the  various  types  of 
gloves  and  types  of  hazards  for  which 
they  should  be  used;  the  composition  of 
the  various  types  of  gloves;  and,  other 
helpful  information  (Ex.  3:  27).  There 
were  also  some  informative  studies 
submitted  to  the  record  concerning  the 
hand  and  skin  hazards  posed  by  certain 
chemicals  (Ex.  42). 

After  careful  evaluation  of  the 
rulemaking  record,  OSHA  has 
concluded  that  the  high  incidence  of 


hand  injuries,  together  with  evidence 
that  hand  protection  either  is  not  being 
worn  by  employees  or  is  being  worn  for 
the  wrong  t^^  of  hazards,  weurants  the 
inclusion  of  more  detailed  requirements 
for  selection  and  wearing  of  hand 
protection. 

Therefore,  a  new  section,  §1910.138, 
is  being  added  to  the  final  rule  to 
address  hand  protection. 

Paragraph  (a)  requires  that  employers 
select,  and  that  employees  use, 
appropriate  hand  protection.  In 
addition,  paragraph  (a)  identifies  some 
of  the  types  of  hazards  for  which  hand 
protection  must  be  worn  by  employees. 
These  include  hand  hazards  and 
potential  hand  hazards  from  skin 
absorption  of  harmful  substances;  severe 
cuts  or  lacerations;  severe  abrasions; 
punctures;  chemical  bums;  thermal 
bums;  and  harmful  temperature 
extremes. 

Paragraph  (b)  addresses  the  selection 
of  the  appropriate  type  of  hand 
protection  for  the  hazard  or  potential 
hazard  that  is  present  at  the  workplace. 
The  purpose  of  this  provision  is  to 
assure  that  employees  are  using  the 
appropriate  type  of  gloves  for  the  tasks 
to  be  performed.  For  example,  foundry 
workers  generally  must  wear  gloves  that 
provide  thermal  protection,  while  meat 
cutters  must  wear  gloves  that  protect 
against  cuts.  While  the  selection  of  the 
appropriate  type  of  glove  for  a  certain 
task  or  hazard  may  seem  to  be  obvious, 
the  mlemaking  record  indicates  that 
many  hand  injuries  have  occurred 
because  the  wrong  type  of  glove  was 
used  for  a  certain  task. 

Therefore,  OSHA  has  determined  that 
employers  need  more  explicit  guidance 
in  determining  what  hand  protection 
their  employees  need.  The  Agency 
anticipates  that  compliance  with  this 
provision  will  assure  that  employees 
use  the  appropriate  type  of  hand 
protection  for  the  assigned  tasks  and  the 
identified  hazards. 

OSHA  has  also  added  information  to 
Appendix  B  of  the  final  rule  regarding 
the  selection  of  appropriate  hand 
protection. 

Third  party  certification 

In  the  NPRM  (54  FR  33835),  OSHA 
solicited  comments  on  whether  or  not 
the  Agency  should  require  third  party 
certification  of  PPE.  OSHA  indicated 
that  it  would  consider  promulgating 
such  a  provision  to  ensure  that  PPE 
meets  OSHA  standards.  In  addition. 
Issue  2  of  the  hearing  notice  (55  FR 
3413)  solicited  testimony,  with 
supporting  information,  regarding  the 
extent  to  which  third  party  certification 
of  PPE  required  by  Subpart  I  would  be 
appropriate. 


! 


I 

1 


The  third  party  certification  issue 
generated  more  response  than  any  other 
subject  covered  by  this  rulemaking. 

Many  of  the  participants  in  thi.s 
rulemaking  supported  third  party 
certification  (e.g.  Ex.  3:  3, 16, 27,  37, 83, 
90,  92, 98, 114, 120, 123;  Ex,  7:  3. 18, 

20;  Tr.  55:  4/3;  Tr.  92-97;  4/3;  Tr.  6-7: 
4/4;  Ex.  49). 

In  supporting  third  pmrty  certification, 
a  commenter  from  MSA  (1^.  3: 18) 
stated: 

In  order  to  provide  user  companies  with 
assurances  that  personal  protective 
equipment  meets  the  appropriate  stainlards, 
we  think  it  would  be  hi^ly  desirable  for 
OSHA  to  require  third-party  certification  of 
PPE.  We  think  a  program  such  as  the  one 
offered  by  the  Safety  Equipment  Institute  that 
provides  independent  testing  and  quality 
assurance  audits  is  extremely  valu^le  and 
adds  minimum  cost  to  safety  equipment. 

A  commenter  from  ETL  Testing 
Laboratories,  Inc.  (Ex.  3:  43)  added: 

Our  experience  supports  the  use  of  third- 
party  certification  as  positive  assurance  that 
the  products  covered  by  a  program  do,  in 
fact,  meet  the  standards  to  which  they  are 
tested,  and  that  follow-up  inspecfions  verify 
that  they  continue  to  meet  the  requirements. 
Third-party  certification  programs  ofrer  the 
user  of  personal  protective  equipment  a 
positive  pledge  that  the  product  has  been 
designed  and  manufactured  to  provide  the 
protection  needed.  It  further  simplifies  the 
selection  process  by  way  of  readily  available 
lists  of  complying  products  and  recognizable 
labels  and  marks  on  them. 

Although  we  are  not  prepared  to  give 
detailed  estimates  of  costs  of  third-party 
certification  for  the  various  products,  the  fees 
are  not  burdensome,  even  on  small 
businesses.  The  equipment  must  be  tested, 
whether  it  is  in  a  program  or  not;  therefore, 
that  cost  is  present  in  either  case.  The 
administration  of  a  simple  yet  effective 
program  with  follow-up  factory  Inspection 
would  probably  not  exceed  $1,500-2,000  per 
year  per  plant  based  on  soma  similar 
programs  we  operate.  Obviously,  there  are 
many  types  of  programs,  and  the  fees  will 
vary  dependent  on  the  level  of  services 
rendered. 

In  supporting  third  party  certification, 
a  commenter  (Ex.  3: 103)  from  the  Safety 
Equipment  Institute  (SEI)  described  that 
organization's  certification  program  as 
follows: 

SETs  program  of  periodic  quality  assurance 
audits  and  product  testing  is  now  widely 
accepted  by  industry  and  government  Over 
two  hundr^  organizations  and  federal 
agencies  require  the  SEI  certification  as  a 
condition  of  procurement  for  PPE.  SEI 
combines  both  compliance  testing  of  product 
and  periodic  quality  assurance  audits  of 
manufacturers'  production  ^ilities.  These 
activities  are  performed  uiKler  SEI  direction 
by  independent  third  parties  to  maintain  an 
objective  program. 

A  commenter  from  the  Food  k  Allied 
Service  Trades  (Ex.  3: 128,  p.4)  asserted: 
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We  feel  that  third  party  certification,  akin 
to  that  currently  required  for  respiratory 
protection,  should  be  mandated  by  the 
proposed  rule.  Such  certification  would 
guarantee  that  equipment  was  thoroughly 
tested  prior  to  its  being  relied  on  to  provide 
safety  for  workers  who  may  daily,  or  even 
occasionally,  encounter  hazardous  situations. 

A  hearing  participant  from  the 
Industrial  Safety  Equipment  Association 
(ISEA)  (Tr.  136-137:  4/3)  testified: 

Whether  the  third  party  certification  is 
performed  by  private  or  governmental  entity, 
ISEA  supports  its  use  as  a  means  of 
confirming  the  quality  of  products  made  for 
the  protection  of  workers.  In  the  absence  of 
government  standards  and  certification  of 
compliance,  ISEA  endorses  third  party 
certification  of  compliance  with  ANSI 
standard  Z87.1, 1989,  and  Z89.1, 1986. 

We  believe  that  the  additional  cost 
involved  for  manufacturers  of  personal 
protective  equipment  to  obtain  certification 
is  minimal,  as  is  reflected  by  the  number  of 
eye  and  face  protection  devices  and 
industrial  helmets  which  are  already  certified 
by  the  Safety  Equipment  Institute. 

Third  party  certihcation  costs  are  averaged 
over  the  volume  of  units  sold,  and  we  believe 
end  up  as  an  insignihcant  cost  increase. 

Other  rulemaking  participants 
expressed  concerns  with  the  concept  of 
third  party  certification.  One  concern 
expressed  by  several  rulemaking 
participants  (e.g.  Ex.  3:  28,  79,  87, 105) 
was  the  belief  that  OSHA  envisioned 
requiring  employers,  rather  than 
manufacturers  of  the  PPE,  to  obtain  the 
third  party  certification.  That  was  not 
the  Agency’s  intent.  OSHA  notes  that 
the  manufacturer  of  the  PPE,  not  the 
purchaser/user,  is,  in  general,  the  party 
who  is  in  the  appropriate  position  to 
have  products  tested  and  evaluated. 
OSHA’s  intention  regarding  the  duty  of 
employers  was  to  reaffirm  the 
employer’s  responsibility  to  purchase 
and  have  employees  use  only  PPE  that 
would  meet  Ae  requirements  of  the 
pertinent  standards. 

Rulemaking  participants  also 
expressed  concern  that  it  would  be  very 
difficult  to  have  third  party  certification 
of  prescription  safety  eyewear  (e.g.  Ex. 

3:  60,  71,  93, 115;  Ex.  7: 11,  34;  Tr.  184- 
191: 4/3;  Tr.  206:  4/4;  Ex.  50).  They 
asserted  that  third  party  certification 
would  not  be  practical  since  the  eyecare 
providers  and  prescription  laboratories, 
generally  small  businesses,  who 
produce  prescription  eyewear  would  be 
unable  to  bear  the  burden  of  third  party 
certification.  They  also  stated  that  each 
pair  of  prescription  glasses  is  unique  to 
the  individual  for  whom  it  was 
prescribed.  Those  rulemaking 
participants  explained  that  lenses  are 
tested  by  the  manufacturer  to  meet 
ANSI  standards,  and  frames  are  tested  to 
meet  ANSI  standards  by  the  frame 


manufacturers.  Those  participants  also 
expressed  the  belief  that  this  testing 
meets  the  intent  of  third  party 
certification.  OSHA  notes  that  the 
assurance  provided  by  such  procedures 
may  be  even  better  than  that  obtained 
through  third  party  certification  because 
each  lens  and  frame  is  tested,  rather 
than  the  representative  sample  of 
eyewear  that  would  be  tested  through  a 
third  party  certification  program. 

For  example,  a  commenter  from  the 
Optical  Laboratories  Association  (OLA), 
stated  (Ex.  3:  71,  pp.1-2): 

It  is  the  position  of  OLA  that  third-party 
certification  of  devices  utilizing  lenses  made 
to  individual  prescription  (Rx)  is  not  feasible, 
and  in  fact  would  not  guarantee  the  safety- 
level  provided  by  the  present  system  as 
prescribed  by  Z87.  This  is  so  because  third- 
party  certification  of  all  devices  would  not  be 
practicable,  whereas  under  the  present 
system  prescription  lenses  are  subject  to  a 
rigorous  test  and  the  fabricator  of  each  lens 
certifies,  by  its  trademark,  that  the  lens  meets 
the  standard. 

It  is  therefore  submitted  that  the  existing 
system  of  separate  testing  of  the  frame  and 
lenses  of  spectacles  containing  prescription 
lenses  meets  OSHA’s  objectives  and  is 
practical.  Further  testing  of  the  completed 
device  after  the  lenses  are  inserted  would  not 
be  feasible.  While  the  test  may  not  cause  a 
device  failure,  it  may  damage  the  lenses  and 
weaken  the  frame. 

A  commenter  from  Coming  (Ex.  3: 

115,  pg.  4)  said: 

We  do  not  believe  that  this  [third  party 
testing  of  prescription  eyewear)  is  practical. 
Most  industrial  eyewear  today  (is) 
prescribed.  •  *  *  each  prescription  pair  of 
glasses  is  unique  to  the  individual  for  which 
it  was  prescribed  and  made.  The  common 
denominator  is  that  prescription  eyewear 
lenses  are  100%  tested  to  pass  the  industrial 
eyewear  requirements  for  primary  protection, 
i.e.,  impact  resistance.  Further,  h^es  are 
tested  and  marked  by  the  frame  manufacturer 
to  meet  the  requirements. 

Other  rulemaking  participants 
opposed  third  party  certification  of  PPE 
(e.g.  Ex.  3:  65,  68,  99;  Ex.  7: 1,  8,  39). 

For  instance,  the  belief  was  expressed 
(Ex.  3: 119)  that  the  present  voluntary 
system  is  adequate,  particularly  in  light 
of  widespread  concerns  regarding 
product  liability.  In  general,  those 
opposed  to  third  party  certification 
believed  it  would  add  cost,  without 
adding  any  appreciable  safety  benefit. 

For  example,  a  commenter  from  the 
American  (ias  Association  (Ex.  3:  46,  pg. 
13)  stated: 

We  urge  OSHA  not  to  adopt  such  a 
requirement.  Such  certification  would 
increase  unnecessarily  the  incremental  cost 
of  compliance  while  providing  few,  if  any, 
benefits.  Manufacturers  who  claim  they  are 
in  compliance  with  the  ANSI  standard  could 
be  subject  to  liability  in  cases  where  products 
fail  to  meet  that  standard.  The  cost  of  third 


party  compliance  would  be  home  by  the 
industry  when  the  risk  of  liability  should  be 
sufficient  to  ensure  compliance. 

Another  commenter,  from  the  Pacific 
Maritime  Association  (Ex.  3:  80), 
remarked: 

Third  party  certification  of  personal 
protective  equipment  by  employers  would  be 
both  costly  to  the  manufacturer  and, 
subsequently,  the  employer.  Additionally,  it 
is  not  clear  in  the  proposal  as  to  how  this 
requirement  would  enhance  the  safety  of  the 
workforce.  It  would  place  an  additional 
administrative  and  financial  burden  on  both 
manufacturers  and  employers,  which  does 
not  seem  to  be  justified. 

In  response  to  the  hearing  notice,  a 
commenter  from  the  Motor  Vehicle 
Manufacturers  Association  (MVMA) 
asserted  (Ex.  7:  31,  pg.  2): 

MVMA  strongly  objects  to  the  proposal  of 
requiring  third  party  certification  for 
personal  protective  equipment.  We  believe 
that  personal  protective  equipment  which 
meets  the  requirements  of  various  safety 
standards  such  as  ANSI  and  the  certification 
programs  conducted  by  the  Safety  Equipment 
Institute  are  adequate  to  provide  the 
assurance  that  the  PPE  will  meet  the 
performance  specifications  necessary  to 
protect  an  employee.  To  require  a  third  party 
certification  will  be  redundant,  costly  and 
will  not  enhance  the  safety  or  performance  of 
PPE. 

In  opposing  third  party  certification,  a 
commenter  from  Monsanto  (Ex.  7: 16) 
said: 

[W]e  question  whether  third  party 
certification  will  add  any  benefits  in  terms  of 
protection  for  employees.  It  will  certainly 
add  to  the  cost  of  such  equipment.  We 
believe  that  the  manufacturers’  written 
statement  that  their  equipment  meets  the 
requirements  of  the  appropriate  ANSI 
standard  should  be  sufficient.  Our  perception 
is  that  this  arrangement  has  worked  well  over 
the  years  and  we  see  no  benefit  in  changing 
it. 

OSHA  has  carefully  considered  this 
issue  and,  after  a  thorough  evaluation  of 
all  of  the  information  contained  in  the 
record,  has  concluded  for  several 
reasons,  that  it  would  not  be  appropriate 
to  require  third  party  certification. 

First,  while  OSHA  has  recognized  that 
third  party  certification  of  PPE  can 
increase  confidence  in  and  use  of  PPE, 
a  requirement  for  such  third  party 
certification  will  not  add  to  the  inherent 
safety  of  the  PPE  tested  and  certified. 
Also,  given  the  extent  to  which  the  PPE 
industry  has  already  voluntarily 
adopted  third  party  certification,  the 
Agency  believes  that  any  benefit 
resulting  from  the  addition  of  such  a 
requirement  would  be  minimal. 

Furthermore,  revised  subpart  I 
provides  other  means  to  determine  if 
PPE  meets  the  pertinent  standard.  In 
particular,  compliance  with  revised 
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subpart  I’s  performance-oriented 
requirements  for  hazard  assessment, 

PPE  selection,  and  training  will  result  in 
appropriate  selection,  use  and 
maintenance  of  PPE  by  affected 
employees.  For  example,  the  Agency 
expects  that  the  training  required  in 
new  §1910.132(0  will  increase  affected 
employee  confidence  in  the  assigned 
PPE  and,  as  a  consequence,  increase  the 
use  of  PPE. 

Also,  OSHA  believes,  given  the 
limited  benefit  expected  from  third 
party  certification,  that  it  would  be 
unreasonable  to  require  that  employers 
procure  only  PPE  that  has  third  party 
certification.  Such  a  requirement  would 
impose  unnecessary  burdens  on  PPE 
manufacturers  who  can  establish  by 
other  means  that  their  products  comply 
with  the  pertinent  OSHA  standards. 

In  addition,  the  Agency  believes  that 
allocating  the  resources  needed  to 
implement  and  enforce  a  requirement 
for  third  party  certification  would 
unreasonably  detract  from  OSHA’s 
ability  to  enforce  the  other  provisions  of 
revised  subpart  I. 

The  Agency  is  also  adding  non¬ 
mandatory  appendices  A  and  B  to 
provide  additional  guidance  to 
employers  and  employees  with  regard  to 
PPE  for  eye,  face,  head,  foot,  and  hand 
hazards. 

IV.  Regulatory  Impact,  Regulatory 
Flexibility  and  Environmental 
Assessment  of  Revisions  to  Subpart  I, 
Personal  Protective  Equipment 

Introduction 

In  1971,  OSHA  adopted  its  current 
standards  for  personal  protective 
equipment  (PPE)  from  national 
consensus  standards  under  section  6(a) 
of  the  OSH  Act.  Since  then,  advances  in 
PPE  technology  have  resulted  in  greater 
occupational  protection  in  workplaces 
where  equipment  innovations  have  been 
adopted.  In  this  final  rule,  OSHA 
promulgates  a  nationwide  standard  for 
PPE  that  reflects  these  improved  means 
of  hazard  prevention. 

Executive  Order  12866  (58  FR  51735) 
requires  that  a  Regulatory  Impact 
Analysis  be  prepared  for  any 
"significant  regulatory  action”.  A 
"significant”  rule  would  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local  or  tribal 
governments  or  communities.  In 
addition,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601,  et  seq.)  requires  an 
analysis  of  whether  a  regulation  will 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities. 
Finally,  section  6(f)  of  the  Occupational 
Safety  and  Health  Act  provides  that, 
where  a  party  has  challenged  the 
validity  of  an  OSHA  standard  in  the 
Court  of  Appeals,  the  determinations  of 
OSHA  (such  as  findings  regarding  the 
nature  and  severity  of  workplace 
hazards  and  the  feasibility  of  identified 
abatement  measures)  shall  be  conclusive 
if  supported  by  substantial  evidence  in 
the  record  considered  as  a  whole. 

OSHA  determined,  based  on  the 
Agency’s  Preliminary  Regulatory  Impact 
Analysis  (1)  and  its  review  of  the 
rulemaking  record,  that  the  final  rule  for 
General  Industry  PPE  is  not  a 
"significant  regulatory  action”  for  the 
purposes  of  review  under  Executive 
Order  12866.  However,  in  order  to 
satisfy  the  various  statutory 
requirements  placed  upon  the  Agency 
and  to  further  explain  why  OSHA  has 
classified  this  regulatory  action  as  "non¬ 
significant”  for  Executive  Order  12866 
purposes,  OSHA  presents  this  Final 
Regulatory  Impact,  Regulatory 
Flexibility  and  Environmental  Impact 
Assessment. 

Industry  Profile 

Based  on  a  report  prepared  by  Eastern 
Research  Group  under  contract  to  the 
Department  of  Labor  [2],  OSHA  has 
determined  that  the  hazards  addressed 
by  the  personal  protective  equipment 
standard  are  present  in  varying  degrees 
in  virtually  all  workplaces  covered  by 
the  OSHA  General  Industry  standards 
(29  CFR  1910).  The  extent  of  the  rule’s 
impact  will  vary  by  industry  depending 
on  the  hazards,  the  types  of 
occupational  activity  and  current 
practices  regarding  PPE  use. 

Many  types  of  PPE  have  been  in 
widespread  use  in  industry  for  many 
years.  However,  until  recently  very  little 
statistical  data  existed  to  determine  the 
number  of  employees  who  either  are 
using  PPE  or  who  should  be  wearing 
PPE  by  virtue  of  the  hazards  to  whi^ 
they  are  exposed. 

OSHA’s  inspection  data  document 
that  approximately  3.5  percent  of  all 
planned  safety  inspections  result  in 
citations  under  the  existing  PPE 
standards.  The  inspection  data 
identifies  the  standard  industrial 
classification  (SIC)  of  the  establishment, 
size  of  plant  workforce,  union  status, 
and  information  related  to  the 
inspection  itself;  less  frequently 
reported  are  data  on  degree  of  hazard 
present  in  workplaces,  the  number  of 
workers  exposed  to  the  hazard,  or  the 
type  of  PPE  retjuired. 

In  its  Preliminary  Regulatory  Impact 
Analysis  [ij.  OSHA  examined  injury 
statistics  for  affected  industry  sectors. 


Among  the  accident  databases  searched 
by  OSHA  were  Work  Injury  Reports 
(WIR)  published  by  the  Bureau  of  Labor 
Statistics  (BLS).  These  reports  examine 
cases  where  a  worker  was  injured  and 
provide  evidence  that  many  workers  are 
not  wearing  adequate  personal 
protective  equipment.  Based  on  the  BLS 
data,  relatively  few  firms  with  serious 
recordable  injury  cases  have  performed 
a  formal  assessment  of  the  potential 
hazards  in  their  workplace.  In  addition, 
little  training  was  offered  to  workers 
regarding  the  importance  of  using 
protective  equipment  in  these  firms. 

To  obtain  accurate  information  on  the 
need  for  personal  protective  equipment 
and  the  extent  to  which  that  need  is 
being  met,  OSHA  conducted  a  national 
survey  in  1989  (3,4,5).  The  survey 
sampled  5,361  establishments, 
representing  1.1  million  establishments 
in  61  SIC  groups.  The  survey  identified 
the  hazards  related  to  industrial 
processes  and  the  types  of  PPE  required 
when  working  in  or  near  these 
processes.  The  survey  solicited 
information  on  PPE  practices  and  safety 
procedures  and  assessed  whether 
engineering  controls  such  as  protective 
guards  or  overhead  nets  were  in  place. 
Answers  to  survey  questions  were  used 
to  evaluate  the  appropriateness  of  PPE 
use.  Survey  questions  also  addressed 
PPE  training  and  hazard  assessment. 

(See  the  background  document  and 
appendices  in  this  docket  for  more 
detailed  information  on  the  survey  and 
supporting  data  related  to  this  analysis.) 

Table  1  shows  the  major  industry 
groups  covered  by  the  PPE  standard,  the 
total  number  of  affected  establishments, 
total  affected  employment,  number  of 
production  employees  and  number  of 
employees  exposed  to  PPE-related 
hazards.  Of  the  16.9  million  production 
workers,  the  survey  identified  11.7 
million  exposed  workers  within  1.1 
million  establishments  who  should  be 
wearing  some  form  of  PPE.  These 
numbers  are  lower  than  was  indicated 
in  the  PRIA,  due  to  a  refinement  in  the 
analysis  regarding  affected  population. 
Occupational  categories  identified  by 
OSHA  as  having  a  significant  degree  of 
required  PPE  use  include  craft, 
operating,  maintenance  and  material 
handling  employees.  These  categories 
encompass  most  production  employees 
and  are  most  likely  to  be  affected  by  this 
standard.  However,  as  noted  in  the  PRIA 
[1,  p.  11-2-4),  OSHA  has  previously 
estimated  over  a  million  other  workers 
may  also  be  exposed  to  hazards 
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requiring  PPE  use  in  the  rest  of  general 
industry  i. 

TABLE  1 — Number  of  Establishments  and  Employees  in  Industries  Affected  by  the  Personal  Protective  Equipment  Standard 

SICs 

Industries 

Total  Establish¬ 
ments 

Total  Em¬ 
ployees 

Production 

Employees 

Employees 

At  Risk 

20,21 

Food  &  Tobacco . . . 

23,388 

1,673,287 

1,196,818 

782,205 

22 

Textiles  . . 

6,439 

727,651 

596,846 

255,815 

23,31 

Apparel  &  Leather . . . 

25,708 

1,239,402 

964,677 

558,884 

24 

Lumber  &  Wood  Products . . . 

37,063 

739,296 

597,764 

405,054 

25 

Furniture  &  Fixtures  . . 

10,563 

515,866 

412,323 

306.280 

26 

Paper  &  Allied  Products . —  - - 

6,732 

680,961 

479,730 

387,578 

27 

Printing  &  Publishing . . . . . — - - 

60,836 

1,499,461 

680,370 

462,259 

28 

Chemicals . . . . 

12,411 

1,023,169 

497,054 

402,925 

29 

Petroleum  Refining . — . . . — 

2,158 

166,032 

44,169 

33305 

30 

Rubber  &  Plastics  . . . 

14,703 

851,467 

565,705 

393,468 

32 

Stone,  Glass,  Concrete . . . . . - . 

15,351 

550,779 

400,987 

282,065 

33 

Primary  Metals  . . . . — 

7,130 

741,297 

549,603 

476,145 

34 

Fabricated  Metals . . . 

34,605 

1,401,605 

921,660 

638,577 

35 

Machinery  &  Computers  . 

53,031 

2,032,338 

1,018,420 

788,598 

36 

Electric  &  Electronics  . 

17,836 

2,063,033 

1304,266 

810.492 

37 

Transportation  Equipment . . . . 

9,688 

1,762,926 

1,113,656 

894,417 

38,39 

Misc.  Manufacturing . . . . 

24,860 

1,091,140 

599,624 

410,532 

41,42 

Transportation _ _ _ _ _ 

124,121 

1,770,983 

1368,897 

688,183 

48 

Communications . . . . 

23,505 

131337 

788,800 

642,609 

49 

Utilities . . . 

17,741 

934,650 

334,492 

266,440 

501,55,75 

Autonxitive  Trade  &  Services  .  .  — 

326,793 

3,066,501 

1,373,718 

803,309 

50,51,52 

Wholesale  &  Retail  Trade  - . . . . 

189,947 

2,056,173 

963,641 

822,312 

7692 

Wekfing  Repair . I . 

6,653 

31,800 

24,622 

20,317 

13 

Oil  &  Gas  Extraction  . 

26,957 

396,519 

117,579 

92,602 

078,08 

Horticultufe  &  Forestry . i . 

46,294 

290,552 

173,863 

106,782 

TOTAL 

1,124,513 

28,588,715 

16,879384 

11,731,653 

Source:  U.S.  D.O.L.,  OSHA,  Office  of  Regulatory  Analysis,  based  on  the  results  of  a  1989  nationwide  survey. 


From  survey  results  OSHA  developed  shows,  almost  8.8  million  workers  are  covered  by  this  rule  are  eyes  {2.8 

a  profile  of  the  affected  population  by  exposed  to  foot  injury,  while  the  million  woiicers  at  risk),  head  (1.9 

exposed  bodily  area  (anatomical  part),  potential  for  hand  injury  exists  for  4.7  million  workers)  and  face  (381,000 

summarized  in  Table  2.  As  the  table  million  workers.  Other  anatomical  parts  workers). 


'  As  was  indicated  in  the  PRIA.  while  all  general  industries  (udged  to  have  a  heavy  concentration  of  that  this  analysis  in  no  way  implies  that  other 

industry  workers  are  potentially  affected  by  these  PPE  use.  In  this  analysis  population  at  risk  was  workers  may  not  be  exposed  to  hazards  preventable 

standards,  exposed  workers  are  heavily  determined  by  survey  results  indicating  a  hazard  by  PPE.  but  simply  that  the  great  majority  are  found 

concentrated  in  certain  occupations  and  in  certain  that  required  the  use  of  PPE.  The  PRIA  had  used  jn  certain  speciHc  job  categories  and  industries, 

industries.  Building  upon  information  provided  for  the  term  “population  at  risk“  to  refer  to  all  workers 
the  PRIA  and  comments  to  the  record,  this  final  in  two  “pi^uction  worker'*  job  categories  in 

analysis  focuses  on  those  groups  of  workers  and  general  industry  (1,  p.  11-1-5].  It  should  be  noted 
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TABLE  2 — Number  of  Employees  and  Parts  of  the  Body  Requiring  Personal  Protective  Equipment  Among  the  Population  at  Risk 


SICs 

Industries 

Production 

Total  Exposed 

Body  Part  Exposed* 

Employees 

Population 

Head 

Eye 

Face 

Hand 

Fool 

20,21 

Food  &  Tobacco . 

1,196,818 

782,205 

112,574 

91,806 

0 

220,059 

652,884 

22 

Textiles  . 

596,846 

255,815 

36,685 

104,918 

3,877 

134,689 

129,498 

23,31 

Apparel  &  Leather  . 

964,677 

558,884 

16,527 

72,682 

0 

462,683 

133,101 

24 

Lumber  &  Wood  Prod¬ 
ucts. 

Furniture  &  Fixtures . 

597,764 

405,054 

65,597 

29,483 

104,352 

103,547 

388,436 

25 

412,323 

306,280 

26,231 

41,767 

26,130 

12735 

234,696 

26 

Paper  &  Allied  Products  . 

479,730 

387,578 

35,146 

132,898 

4,576 

156,569 

326,256 

27 

Printing  &  Publishing . 

680,370 

462,259 

0 

242,298 

0 

257,095 

333,121 

28 

Chemicals . 

497,054 

402,925 

116,763 

158,344 

3,098 

155,596 

322,095 

29 

Petroleum  Refining . 

44,169 

33,805 

14,562 

11,918 

476 

16,136 

15,948 

30 

Rubber  &  Plastics . 

565,705 

393,468 

47,984 

57,839 

20,048 

124,766 

313,688 

32 

Stone,  Glass,  Concrete  .. 

400,987 

282,065 

64,462 

38,156 

19,234 

81,620 

243,835 

33 

Primary  Metals  . 

549,603 

476,145 

95,001 

95,727 

120,272 

214,995 

394,255 

34 

Fabricated  Metals . 

921,660 

638,577 

33,157 

85,767 

12,101 

144,447 

570,595 

35 

Machinery  &  Computers  . 

1,018,420 

788,598 

59,583 

146,365 

2,246 

329,603 

631,485 

36 

Electric  &  Electronics  . 

1,204,266 

810,492 

66,001 

334,211 

611 

469,622 

455,479 

37 

Transportation  Equip¬ 

ment. 

1,113,656 

894,417 

53,777 

129,841 

4,575 

315,617 

759,262 

38,39 

Misc.  Manufacturing  . 

599,624 

410,532 

35,815 

124,151 

9,092 

203,543 

284,091 

41,42 

Transportation  . 

1,258,897 

688,183 

70,798 

79,546 

588 

67,043 

665,473 

48 

Communications . 

788,800 

642,609 

461,102 

133,783 

15,162 

341,999 

182,129 

49 

Utilities . 

334,492 

266,440 

126,995 

106,879 

24,321 

96,394 

246,691 

501,55, 

75 

Automotive  Trade  & 
Services. 

1,373,718 

803,309 

55,791 

297,398 

0 

407,995 

595,690 

50,51,52 

Wholesale  &  Retail  Trade 

963,641 

822,312 

255,319 

154,863 

4,842 

134,153 

742,635 

7692 

Welding  Repair . 

24,622 

20,317 

797 

11,108 

172 

10,492 

15,278 

13 

Oil  &  Gas  Extraction . 

117,579 

92,602 

49,872 

51,451 

0 

51,804 

76,391 

078,08 

Horticulture  &  Forestry  ... 

173,863 

106,782 

22,050 

39,546 

5,146 

83,217 

44,856 

TOTAL 

16,879,284 

11,731,653 

1,922,589 

2,772,745 

380,919 

4,710,979 

8,757,868 

*  "Exposed  body  part”  total  exceeds  total  exposed  population  because  some  employees  are  exposed  to  multiple  hazards. 
Source;  U.S.  Department  o1  Labor,  OSHA,  Office  of  Regulatory  Analysis. 


Technological  Feasibility  and  Costs  of 
Compliance 

Technological  Feasibility 

The  existing  and  revised  standards  for 
subpart  1  require  personal  protective 
equipment  wherever  necessary  by 
reason  of  the  hazards  of  processes, 
environment  or  worker  activity.  New 
§1910.132(d)  requires  workplace  hazard 
assessment  and  new  §1910.132(0 
requires  employee  training  in  the  use  of 
PPE.  The  revised  standards  for  eye  and 
face  protection,  protective  headwear 
and  foot  protection  update, 
prospectively,  references  to  pertinent 
consensus  standards.  OSHA  expects 
that  employers  will  be  able  to  comply 


with  the  new  and  revised  requirements 
without  difficulty,  because  the  means  of 
compliance  are  readily  available  and 
because  the  final  rule  “grandfathers” 
equipment  that  complies  with  the 
existing  standards. 

OSHA  anticipates  that  the  new 
requirements  for  hazard  assessment, 
prohibition  of  defective  and  damaged 
equipment,  and  employee  training  can 
be  implemented  with  available 
technical  personnel  and  other  resources. 
OSHA’s  survey  probed  the  extent  to 
which  firms  have  already  adopted  the 
elements  of  a  PPE  program.  Comments 
in  the  record  vyere  also  evaluated  in 
order  to  establish  current  industry 
practices.  ■ 


On  the  basis  of  evidence  in  the  record, 
Including  results  from  the  OSHA  PPE 
survey,  OSHA  has  determined  that  the 
final  PPE  standard  is  both 
technologically  and  economically 
feasible. 

Costs  of  Compliance 

OSHA  estimated  compliance  costs 
using  data  on  current  practices  and 
exposed  population  from  the  PPE 
survey.  Aggregating  costs  across 
industry  sectors,  OSHA  estimates  a  total 
annual  compliance  cost  of  new 
provisions  in  the  revised  rule  will  result 
in  a  cost  of  $52.4  million.  Total 
compliance  costs  by  industry  sector  are 
presented  in  Table  3. 
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TABLE  3 — Industry  Compliance  Costs  for  the  Personal  Protective  Equipment  Standard 

SICs 

Industries 

Annualized  Cost  of 
Compliance  with  Train- 
inig  Requirement 

Annualized  Cost 
of  Hazard  Assess¬ 
ment 

Total  Annualized  Cost 
of  Compliance  with  Re¬ 
visions  to  PPE  Stand¬ 
ard 

20^1 

Food  &  Tobacco . . . 

$2,672,097 

$563,775 

$3,235,871 

22 

Textiles . . . 

. . . 

$1,533,441 

$170,892 

,  $1,704,333 

23,31 

Apparel  &  Leather . . 

$2,582,549 

$742,021 

$3,324,570 

24 

Lumber  &  Wood  Products . 

$1,676,192 

$584,579 

$2,260,771 

25 

Furniture  &  Fixtures . . . 

$1,250,063 

$263,721 

$1,513,783 

26 

Paper  &  Allied  Products  . 

. . . . . 

$1,403,654 

$149,625 

$1,553,279 

27 

Printing  &  Publishing  . . . 

$3,346,716 

$1,083,078 

$4,429,794 

28 

Chemicals . . . 

. . . . 

$1,059,463 

$116,425 

$1,175,888 

29 

Petroleum  Refining . . . 

$44,768 

$22,235 

$67,003 

30 

Rubber  &  Plastics . . . 

$1,312,997 

$339,299 

$1,652,296 

32 

Stone,  Glass,  Conaete . . . 

$591,905 

$237,192 

$829,097 

33 

Primary  Metals  . . 

$688,419 

$142,911 

$831,330 

34 

Fabricated  Metals . 

$1,073,787 

$610,317 

$1,684,104 

35 

Machinery  &  Computers . . . 

. . . 

$1,694,596 

$914,849 

$2,609,445 

36 

Electric  &  Electronics . . . 

$3,259,889 

$349,067 

$3,608,956 

37 

Transportation  Equipment  . . 

$1,748,188 

$152,397 

$1,900,586 

38,39 

Misc.  Manufacturing . 

$1,525,950 

$297,213 

$1,823,163 

41,42 

Transportation . — . 

$1,345,878 

$1,873,465 

$3,219,343 

48 

Communications . . . . 

$302,276 

$105,567 

$407,843 

49 

Utilities  . 

. . . . 

$466,182 

$118,261 

$584,444 

501,55.75 

Automotive  Trade  &  Services . . 

$3,873,396 

$4,772,142 

$8,645,538 

50,51,52 

Wholesale  &  Retail  Trade . 

$1,757,275 

$1,736,471 

$3,493,746 

7692 

Welding  Repair . 

$44,047 

$50,749 

$94,796 

13 

Oil  &  Gas  Extraction . . . 

. . . 

$927,521 

$175,555 

$1,103,077 

078,08 

Horticulture  &  Forestry . 

$282,269 

$373,659 

$655,928 

TOTAL 

$36,463,518 

$15,945,464 

$52,408,983 

Source;  U.S.  Department  of  Labor,  OSHA,  Office  of  Regulatory  Analysis 


OSHA’s  survey  identified  433,149 
establishments  which  need  to  take  steps 
to  come  into  compliance  with  the  new 
provisions  for  hazard  assessment.  (Of 
825,265  a^ected  establishments, 
approximately  47  percent  already  had  a 
hazard  assessment  program  in  place.) 
The  cost  to  conduct  hazard  assessments 
was  estimated  to  be  $15.9  million  per 
year,  assuming  a  reassessment  is 
conducted  once  every  five  years. 

The  new  provision  for  PPE  training 
would  afi^ect  approximately  10.8  million 
employees  estimated  in  need  of  PPE 
training,  at  an  annual  cost  of  $36.5 
million. 

Estimates  for  the  cost  of  providing 
PPE  training  differ  from  those  in 
Preliminary  Regulatory  Impact  Analysis 
due  to  comments  received  and  results 
from  OSHA’s  PPE  survey.  This 
information  indicated  that  the  problem 
of  PPE  non-usage  is  considerably  more 
widespread  than  originally  estimated. 
Correspondingly,  this  indicated  that  the 


population  requiring  PPE  training  was 
larger  than  originally  estimated. 

Assessment  of  Hazards  and  Benefits 
Injuries 

OSHA  believes  that  the  risk  of  fatality 
and  injury  to  workers  is  tmacceptably 
high  among  sectors  affected  by  the 
revised  personal  protective  equipment 
standard.  The  revised  PPE  standard  is 
designed  to  enhance  compliance  with 
existing  requirements  and  ensure  future 
compliance  related  to  a  heightened  level 
of  hazard  awareness  and  training.  These 
changes  to  the  standard  should  help  to 
eliminate  or  reduce  accidents  within 
industries  subject  to  the  rule. 

The  standard  has  performance- 
oriented  provisions  addressing  eye,  face, 
hand,  head  and  foot  hazards  that  allow 
employers  to  adopt  the  most  up-to-date 
PPE  for  use  in  their  establishment.  The 
flexibility  to  substitute  new  materials 
and  technologies  should  produce  more 
comfortable  and  protective  PPE.  An 
increase  in  worker  acceptance  and  use 


of  PPE  should  translate  into  additional 
benefits.  OSHA’s  expectation  is  that 
increased  use  of  better  equipment  will 
prevent  or  lessen  the  severity  of  many 
incidents. 

According  to  BLS  statistics  in 
Occupational  Injuries  and  Illnesses  in 
the  United  States  by  Industry,  1989  (6l, 
there  were  a  total  of  1.6  million  lost- 
workday  cases  and  1.8  million  non-lost- 
workday  cases  during  the  survey  year. 
Eastern  Research  Group  [7]  analyzed 
survey-related  data,  which  were  used  to 
extract  the  number  of  these  injuries  that 
were  related  to  use  (or  nonuse)  of  PPE. 

In  turn,  BLS  Work  Injury  Reports  were 
analyzed  to  estimate  what  portion  of 
those  injuries  related  to  inconsistent  or 
inappropriate  use  of  PPE,  or  lack  of 
hazard  identification.  Injuries  prevented 
in  significantly  affected  industry  sectors 
are  shown  in  Table  4.  Since  injuries  will 
be  prevented  in  some  other  industry 
sectors  as  well,  total  estimates  are 
conservative. 
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TABLE  4 — Injuries  Prevented  Through  Compliance  With  New  PPE  Requirements 

SIC 

Lost  Workday 

Lost  Workdays 

Non-lost-workday 

Cases  Prevented 

Prevented 

Cases  Prevented 

20,21 

Food  &  Tobacco . . . . . 

3,178 

57,196 

3,945 

22 

Textiles  _ _ _ _ _ _ _ _  _  _ _ _ _ _ 

710 

12,780 

1,405 

23,31 

Apparel  &  Leather - - - 

607 

11,531 

1,482 

24 

Lumber  &  Wood  Products . . . .  . . 

1,850 

35,151 

2,375 

25 

Furniture  &  Fixtures  — .  —  . . . . . . 

1,216 

20,660 

1318 

26 

Paper  &  Allied  Products . —  . . . 

978 

21,512 

1,718 

27 

Printing  &  Publishing . . . . . . 

755 

14,340 

1361 

28 

Chemicais . . . . . . . 

783 

14.870 

1,082 

29 

Petroteum  Refining . . . . . . 

120 

2,529 

125 

30 

Rubber  &  Plastics  . . . . 

1,873 

31,837 

2,625 

32 

Stone,  Glass,  Concrete . 

989 

19,782 

1378 

33 

Primary  Metals  . . . . . . . 

1,829 

36,587 

2,821 

34 

Feibricated  Metals .  —  _  _  ..  . 

3,506 

63,114 

6,097 

35 

Machinery  &  Computers  . . . . . . . 

3,372 

57,324 

6,744 

36 

Electric  &  Electronics . . . 

1,343 

24,173 

2378 

37 

Transportation  Equipment . . 

1,966 

37,359 

5,829 

38,39 

Misc.  Manufactuing  . . . 1 . . . 

1,044 

19,374 

1310 

41,42 

Transportation . . . . . . . . . . 

2,127 

54,710 

2,355 

48 

Communications .  . . . .  .  „  _ 

255 

4,846 

357 

49 

Utilities . — . . . . . 

740 

13,318 

867 

501,55,75 

Automotive  Trade  &  Services  . . . . . . 

1,423 

26,005 

7,942 

50,51,52 

Wholesale  &  Retail  Trade . . . . . 

6,243 

109,743 

7,005 

7692 

Welding  Repair . 

90 

1,424 

91 

13 

OH  &  Gas  Extraction  . . . . . 

389 

11,680 

404 

078,08 

Horticulture  &  Forestry . . . . . 

537 

10,358 

316 

37,924 

712^23 

64330 

Source:  U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics  and  OSHA,  Office  of  Regulatory  Analysis 


OSH  A  estimates  that  712,000  lost 
workdays  ^  and  65,000  non-lost 
woricday  cases  will  be  realized  from 
compliance  with  requirements  for 
employee  training  and  workplace 
hazard  assessment.  These  b^efits  will 
be  gained  through  selection  of  more 
appropriate  PPE,  increased  awareness  of 
hazards  and  improved  consistency  in 
use.  These  benefit  estimates  exceed 
those  of  the  PRIA  because  OSHA  has 
determined  that  current  compliance 
with  the  PPE  standards  is  poorer  than 
was  estimated  in  the  PRIA.  In  addition, 
OSHA  believes  these  requirements  will 
enhance  compliance  with  existing 
requirements,  thereby  preventing  more 
injuries;  however,  the  extent  of  these 
benefits  are  difficult  to  quantify. 

OSHA  also  estimated  the  mnnber  of 
fatalities  associated  with  the  absence  of 
personal  protective  equipment.  From  an 
analysis  of  BLS,  NKDSH  and  OSHA 
accident  data,  OSHA  estimates  that  125 
fatal  head  injuries  occur  annually. 
While  most  fatal  head  injuries  are  the 
result  of  crushing  injuries,  falls, 
explosions  and  other  traumatic  events 
beyond  the  scope  of  this  standard,  some 
are  preventable  with  the  use  of  head 
protection.  Based  on  a  review  of  OSHA 


2  Recent  research  by  Arthur  Oleinick  identifies  a 
possible  underestimation  of  lost  workdays  when 
reference  periods  are  bounded  by  calendar  years,  as 
in  the  BLS  survey.  For  elaboration  of  this  point,  see 
Oleinick  (8). 


accident  abstracts  and  an  understanding 
of  the  rule’s  scope  and  effectiveness, 
OSHA  estimates  that  4  head  injury 
fatality  cases  are  preventable  each  year, 
through  compliance  with  the  new 
provisions  of  the  standard. 

Cost  Savings 

Based  upon  these  estimated  reduction 
in  injuries,  OSHA  estimates  that  society 
will  reap  substantial  economic  benefits 
from  prevented  injuries.  Lost  woilc  time 
injuries  can  be  particularly  expensive. 

PPE  is  uniquely  effective  in 
preventing  eye  injuries,  for  example, 
which  can  be  severely  debilitating.  Dr. 
Leoneud  Parver  [9,  pp.  28-29]  of 
Georgetown  University’s  c^hthalmology 
department  elaborated  on  tois  cost  to 
employers: 

These  injuries  tend  to  be  very  devastating. 
They  have  severe  impact  on  the  patient  in 
terms  of  vision,  and  the  costs  are 
phenomenal.  We  estimate  the  costs  of 
hospitalizing  these  patients  at  $250  million 
per  year.  That’s  just  for  the  hospital  stay;  that 
doesn’t  include  lost  work  days  and 
compensation  costs.  This  is  a  very  significant 
problem,  and  very,  very  preventable.  We’re 
not  talking  about  reinventing  the  wheel  here. 
We  have  the  means  of  doing  this.  We  have 
adequate  eye  protective  gear.  It’s  a  matter  of 
educating  the  workforce  that  this  is 
necessary. 

While  empk^rers  typically  bear  only  a 
fraction  of  costs  related  to  injuries, 
these  costs-  can  be  substantial 


Employers  specifically  will  benefit  from 
reduced  lost  production  time, 
administrative  time  spent  preparing 
insurance  claims  and  accident  reports 
and  replacing  injured  workers.  Based  on 
a  1981  study  by  Levitt  and  coworkers 
[10],  OSHA  estimates  the  cost  to 
employers  frum  the  average  lost 
worktime  injury  is  at  least  $4000  3.  This 
cost  includes: 

•  Administrative  cost  of  handling 
insurance  conmany  claims. 

•  Wages  paid  to  other  woiiters  for  the 
time  not  worked  (work  interrupted). 

•  Cost  of  scheduling  and  funding 
overtime  necessitated  by  the  accident. 

•  Cost  to  find  and  train  a  replacement 
worker. 

•  Extra  wage  cost  to  rehabilitate  the 
returning  worker  at  a  reduced  capacity. 

•  Cost  to  clean  up,  repair,  or  replace 
damage  from  the  accident. 

•  Cost  of  wages  for  supervision 
associated  with  the  accident. 

•  Cost  for  safety  and  clerical 
personnel  to  record  and  investigate  the 
accident. 

Other  nonquantifiable  costs 
associated  with  accidents,  such  as 


3  Levitt’s  wage  rates  were  adjusted  to  reflect 
current  wage  conditions  in  general  industry  (111.  In 
light  of  the  National  Safety  Council  estimates 
presented  later  in  this  document,  given  the 
debilitating  severity  of  many  PPE  accidents  (eye. 
head),  and.  the  surge  in  workers  compensation  costs 
in  recent  years,  an  estimate  of  $4000  per  injury  is 
likely  to  be  conservative. 
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increased  anxiety  among  non-injured 
workers,  the  loss  of  employee  goodwill 
towards  the  employer,  and  the  impact 
on  public  perception  of  a  company  and 
its  products  were  not  considered  in  the 
Levitt  study. 

Based  on  the  Levitt  study  and  the 
estimated  37,924  lost  workdays 
prevented,  OSHA  estimates  that  the  rule 
will  save  firms  over  $150  million 
annually. 

However,  as  noted  above,  the  cost  of 
workplace  injuries  is  typically  borne 
primarily  by  employees  themselves.  The 
National  Safety  Council  recently 
calculated  the  societal  cost  per  lost 
worktime  injury  at  $27,000  17, p.  35],  by 
factoring  in  long-term  wage  losses, 
medical  expenses,  administrative 
expenses  and  miscellaneous  employer 
costs.  Applying  this  figure  to  OSHA’s 
estimate  of  37,924  lost  workday  injuries 
prevented  annually,  revisions  to  this 
rule  should  save  society  (employees, 
employers  and  third  parties)  over  $1 
billion  annually. 


These  estimates  of  the  economic 
benefits  of  the  rule  may  be  conservative, 
since  the  benefits  analysis  focuses  on 
injuries  prevented,  not  reduced  severity 
of  injuries.  To  the  extent  the  rule  results 
in  nonlost  workday  injuries,  as  opposed 
to  disabling  lost  workday  injuries,  the 
economic  benefits  may  be  greater  yet.  In 
sum,  OSHA  estimates  the  rule  will  save 
society  over  $1  billion  annually, 
dwarfing  the  initial  $52  million 
investment.  Employers  themselves 
should  save  over  $150  million  through 
full  compliance  with  revisions  to  the 
PPE  standard,  approximately  three 
times  the  estimated  cost  of  compliance. 

Economic  Impact  and  Regulatory 
Flexibility  Analysis 

OSHA  analyzed  the  potential 
economic  impact  of  the  revised  PPE 
standard  and  has  determined  that  none 
of  the  major  industry  groups  subject  to 
the  standard  would  experience  a 
significant  economic  burden  as  a  result 
of  compliance,  even  before  cost  savings 


to  employers  are  factored  in.  Table  5 
presents  average  compliance  cost, 
revenue,  profit,  and  economic  impacts 
of  the  standard  for  establishments  in 
affected  industry  groups.  If  all  of  the 
compliance  costs  are  passed  through  to 
the  consumer,  OSHA  estimates  that  the 
average  price  increase  would  be 
negligible,  less  than  0.001  percent, 
calculated  as  the  ratio  of  total 
compliance  cost  to  industry  sales.  The 
maximum  price  increase  in  any  industry 
would  be  less  than  0.005  percent.  Given 
the  minuscule  price  increases  necessary 
to  cover  these  safety  investments, 
employers  should  be  able  to  pass  along 
compliance  costs  to  their  customers. 
However,  even  if  all  costs  were  absorbed 
by  the  affected  firms,  the  average 
reduction  in  profits  would  be 
approximately  0.01  percent,  the  largest 
being  0.06  percent.  OSHA,  therefore, 
does  not  expect  the  revised  standard  to 
have  a  significant  economic  impact  on 
affected  firms  or  industries'*. 


TABLE  5 — Economic  Impact  of  the  PPE  Standard  on  Affected  Establishments  (Gross  Costs) 


SIC 

Industry 

Number  of  Af¬ 
fected  Estab¬ 
lishments 

Annual  Com¬ 
pliance  Cost 

Average 
Cost  per 
Establish¬ 
ment 

Average  Sales 
per  Establish¬ 
ment 

Average 
Pre-Tax 
Profits  per 
Establish¬ 
ment 

Cost  as  Percent  of: 

Revenue 

Profit 

20,21 

Food  &  Tobacco  . 

20,959 

$3,235,871 

$154 

$35,979,353 

$2,233,881 

0.0004% 

0.007% 

22 

Textiles . 

3,994 

1,704,333 

427 

12,519,165 

697,823 

0.0034% 

0.061% 

23,31 

Apparel  &  Leather . 

19,253 

3,324,570 

173 

5,586,936 

330,094 

0.0031% 

0.052% 

24 

Lumber  &  Wood  Products  .... 

36,022 

2,260,771 

63 

3,131,243 

168,014 

0.0020% 

0.037% 

25 

Furniture  &  Fixtures . 

9,670 

1,513,783 

157 

5,300,655 

304,204 

0.0030% 

0.051% 

26 

Paper  &  Allied  Products  . 

5,425 

1,553,279 

286 

26,331,141 

1,459,848 

0.0011% 

0.020% 

27 

Printing  &  Publishing  . 

38,618 

4,429,794 

115 

4,681,511 

348,979 

0.0025% 

0.033% 

28 

Chernies . 

9,625 

1,175,888 

122 

32,935,814 

1,974,902 

0.0004% 

0.006% 

29 

Petroleum  Refining . 

1,394 

67,003 

48 

159,307,423 

7,965,371 

0.0000®/o 

0.001% 

30 

Rubber  &  Plastics . 

12,222 

1,652,296 

135 

9,587,427 

599,044 

0.0014% 

0.023% 

32 

Stone,  Glass,  Concrete  . 

12,754 

829,097 

65 

6,671,737 

390,362 

0.0010% 

0.017% 

33 

Primary  Metals . 

6,114 

831,330 

136 

23,060,401 

1,210,615 

0.0006% 

0.011% 

34 

Fabricated  Metals  . 

28,179 

1,684,104 

60 

6.444,462 

372,424 

0.0009% 

0.016% 

35 

Machinery  &  Computers . 

41,692 

2,609,445 

63 

11,274,470 

763,560 

0.0006% 

0.008% 

36 

Electric  A  Electronics . 

12,777 

3,608,956 

282 

13,186,533 

772,544 

0.0021% 

0.037% 

37 

Transportation  Equipment  .... 

8,081 

1,900,586 

235 

56,312,311 

3,036,469 

0.0004% 

0.008% 

38,39 

Misc.  Manufacturing . 

17,197 

1,823,163 

106 

10,197,872 

687,010 

0.0010% 

0.015% 

41,42 

Transportation . 

91,583 

3,219,343 

35 

2,502,991 

721,995 

0.0014% 

0.005% 

48 

Communications  . 

6,857 

407,843 

59 

18,184,342 

3,168,484 

0.0003% 

0.002% 

49 

Utilities  . 

11,134 

584,444 

52 

26,418,648 

2,742,749 

0.0002% 

0.002% 

501,55, 

Automotive  Trade  A  Services 

255,506 

8,645,538 

34 

1,896,375 

67,478 

0.0018% 

0.050% 

50,51,52 

Wholesale  A  Retail  Trade . 

121,753 

3,493,746 

29 

6,001,894 

264,946 

0.0005% 

0.011% 

7692 

Welding  Repair  . 

6,652 

94,796 

14 

294,996 

27,928 

0.0048% 

0.051% 

13 

Oil  A  Gas  Extraction . 

9,129 

1,103,077 

121 

36,323,403 

3,601,331 

0.0003% 

0.003% 

078,08 

Horticulture  A  Forestry . 

35,675 

655,928 

18 

526,658 

42,007 

0.0035% 

0.044% 

TOTAUWEIGHTED  AVER- 

822,265 

$52,408,983 

$64 

$7,233,605 

$519,497 

0.0009% 

0.012% 

AGE. 


Source:  U.S.  Department  of  Labor,  Occupational  Safety  and  Health  Administration,  Office  of  Regulatory  Analysis 


*  In  the  Preliminary  Regulatory  Impact  Analysis 
|l|,  OSHA  analyzed  the  entire  spectrum  of  affected 
industries,  and  had  determined  no  significant 
economic  impact  would  result  on  establishments  on 
any  industry,  with  substantially  less  impact  in 


those  establishments  without  heavy  PPE  use.  This 
determination  was  reached  even  though  the  PRIA 
included  costs  not  directly  attributable  to  the 
proposal,  resulting  in  a  total  cost  estimate  which 
was  nearly  twice  the  cost  estimated  in  this  final 


analysis.  Accordingly,  OSHA  reaffirms  that 
establishments  in  those  industries  will  incur 
minimal  economic  impact. 
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In  accordance  with  the  Regulatory 
Flexibility  Act  of  USC  601  et  seqX 
OSHA  al^  analyzed  the  economic 
impact  on  small  est^li^unents  (19  or 
fewer  employees),  looking  particularly 
for  signs  that  the  rule  would  pose 
excessive  burdens  per  employee, 
relative  to  impacts  faced  by  larger 


entities.  OSHA  has  determined  that,  in 
relation  to  compliance  with  the 
standard,  equipment  purchases  and 
labor  utilization  will  to  a  great  extent 
depend  positively  on  size  of  workforce; 
smaller  firms  are  not  expected  to  incur 
relativdy  higher  costs  per  worker.  As 
shown  in  Table  6,  OSHA  estimates  that 


the  average  price  impact  for  small 
establishments  will  be  0.002  percent,  r 
while  profit  impacts  will  not  exceed 
0.04  percent  under  the  assumption  that 
all  compliance  costs  are  absorbed  by 
firms.  These  impacts  are  fudged  to  be 
relatively  minor;  therefore,  the  PPE 
standard  is  economically  feasible  for 
small  establishments. 


TABLE  6 — Economic  Impact  of  the  PPE  Standard  on  Affected  Small  Establishments  (19  or  Fewer  Employees)  (Gross  Costs) 


SIC 

Indu^ 

Number  of  Af¬ 
fected  Estab¬ 
lishments 

Annual  Com¬ 
pliance  Cost 

Average 
Cost  per 
Esteiblish- 
ment 

Average  Sales 
per  Establish¬ 
ment 

Average 
Pre-Tax 
Profits  per 
Establish¬ 
ment 

Cost  as  Percent  of; 

Revenue 

Profit 

20,21 

Food  &  Tobacco . 

10,095 

$301,241 

$30 

$5,080,999 

$380,574 

0.0006% 

0.0T% 

22 

Textites . . . . . 

1,204 

77,500 

64 

3,081,265 

159,437 

0.0021% 

0.04% 

23,31 

Apparel  &  Leather . 

9,134 

230,385 

25 

994,572 

46,206 

0.0025% 

0.05% 

24 

Lumber  &  Wood  Products  ™. 

23,190 

537,285 

23 

550,727 

23,541 

0.0042% 

0.10% 

25 

Furniture  &  Fixtures . . 

5,476 

165,026 

30 

854,790 

38,885 

00035% 

0.08% 

26 

Paper  &  Allied  Products  . 

1,755 

7tj002 

40 

3,998,272 

212.874 

0.0010% 

0.02% 

27 

Printing  &  Publishing  _ 

25,705 

775,395 

30 

504,012 

29,648 

0.0060% 

0.10% 

28 

Chemicals _ _ 

5,743 

87,504 

15 

4,017,910 

233,815 

0.0004% 

0.01% 

29 

Petroleum  Refining . . 

892 

19,860 

22 

17,849,435 

892,472 

0.0001% 

0.00% 

30 

Rubber  &  Plastics . 

4,473 

94,909 

21 

2,020,670 

110,566 

0.0011% 

0.02% 

32 

Stone,  Glass,  Concrete  _ 

8,695 

152,938 

T8 

1,234,776 

58,639 

0.0014% 

0.03% 

33 

Primary  Metals . 

2,098 

38,723 

18 

5,945,929 

310,452 

0.0003% 

0.01% 

34 

Fabricated  Metals  . . . 

13,852 

253,472 

18 

1,465,387 

69,533 

0.0012% 

0.03% 

35 

Machinery  &  Computers . 

25,991 

413,117 

16 

1,786,536 

105,311 

0.0009% 

0.02% 

36 

Electric  &  Electronics  . . 

5,397 

119,451 

22 

7,374,341 

432.(^ 

0JX)03% 

aoi% 

37 

Transportation  Equipment  — 

4,171 

67,647 

16 

3,281,219 

164,394 

0.0005% 

0.01% 

38,39 

Misc.  Manufacturing - - 

11,330 

332,099 

29 

1,104,625 

60,7T8 

0.0027% 

0.05% 

41,42 

Transportation  _  ... 

50,514 

896,120 

18 

457,059 

50,523 

0.0039% 

0.04% 

48 

Communications _ 

4,432 

101,226 

23 

2,187,022 

381,072 

0.0010% 

0.01% 

49 

Utilities  _ 

6,262 

61,913 

10 

1,998,589 

197,519 

0.0006% 

0.01% 

501,55, 

Automotive  Trade  &  Services 

230,396 

5,845,664 

25 

505,347 

16,312 

00050% 

0.16% 

50,51,52 

Wholesale  &  Retail  Trade . 

91,722 

1,371,448 

15 

1,245,563 

44,869 

00012% 

0.03% 

7692 

WeWing  Repair  . . 

6,078 

53,146 

9 

105,240 

8,543 

00083% 

0.10% 

13 

OH  ft  Extraction . 

6,494 

167,833 

26 

979,674 

79J670 

0.0026% 

0.03% 

078,08 

Horticutture  ft  Forestry _ 

3a,23e 

494.^ 

16 

184,033 

12,622 

0.0089% 

0.13% 

TOTAUWBGHTED  AVER- 

585,337 

S12J28.644 

$22 

$1,014,850 

$54,419 

0X021% 

0.04% 

_ AGE _ 

Source:  U.S,  Department  of  Labor,  Occupational  Safety  and  HeaMh  Administration,  Office  of  Regulatory  Analysis 


EnvironmerTtaJ  Impact 

The  revisions  to  the  PPE  standard 
have  been  reviewed  in  accordance  with 
the  requirements  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.5.C.  4321,  et  seq.),  the  regulations  of 
the  Council  on  Environmental  Quality 
(40  CFR  part  1500  through  1517),  and 
the  Department  of  Labor’s  NEPA 
procedures  (29  CFR  p>art  11).  As  a  result 
of  this  review,  OSHA  has  determined 
that  the  new  PPE  standard  will  have  no 
significant  environmental  impact. 
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V.  Statutory  Considerations 
'  A.  Introduction 

OSHA  has  described  the  hazards  that 
require  the  use  of  PPE  and  the  measures 
required  to  protect  affected  employees 
from  those  hazards  in  Section  I, 
Background,  Section  II,  Workplace 
hazards  involved;  and  Section  III, 
Summary  and  Explanation  of  the  Final 
Rule,  above.  The  Agency  is  providing 
the  following  discussion  of  the  statutory 
mandate  for  OSHA  rulemaking  activity 
to  explain  the  legal  basis  for  its 
determination  that  the  revised  PPE 
standard,  as  promulgated,  is  reasonably 
necessary  to  protect  affected  employees 
from  significant  risks  of  injury  and 
death. 

Section  2(b)(3)  of  the  Occupational 
Safety  and  Health  Act  authorizes  “the 
Secretary  of  Labor  to  set  mandatory 
occupational  safety  and  health 
standards  applicable  to  businesses 
affecting  interstate  commerce”,  and 
section  5(a)(2)  provides  that  “(e)ach 
employer  shall  comply  with 
occupational  safety  and  health 
standards  promulgated  under  this  Act” 
(emphasis  added).  Section  3(8)  of  the 
OSH  Act  (29  U.S.C.  §  652(8))  provides 
that  "the  term  ’occupational  safety  and 
health  standard’  means  a  standard 
which  requires  conditions,  or  the 
adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of 
employment.” 

In  two  recent  cases,  reviewing  courts 
have  expressed  concern  that  OSHA’s 
interpretation  of  these  provisions  of  the 
OSH  Act,  particularly  of  section  3(8)  as 
it  pertains  to  safety  rulemaking,  could 
lead  to  overly  costly  or  under-protective 
safety  standards.  In  International  Union, 
UAW  V.  OSHA,  938  F.2d  1310  (D.C.  Cir. 
1991),  the  District  of  Columbia  Circuit 
rejected  substantive  challenges  to 
OSHA’s  lockout/tagout  standard  and 
denied  a  request  that  enforcement  of 
that  standard  be  stayed,  but  it  also 
expressed  concern  that  OSHA’s 
interpretation  of  the  OSH  Act  could  lead 
to  safety  standards  that  are  very  costly 
and  only  minimally  protective.  In 
National  Grain  &■  Feed  Ass’n  v.  OSHA, 
866  F.2d  717  (5th  Cir.  1989),  the  Fifth 
Circuit  concluded  that  Congress  gave 
OSHA  considerable  discretion  in 
structuring  the  costs  and  benefits  of 
safety  standards  but,  concerned  that  the 
grain  dust  standard  might  be  imder- 
protective,  directed  OSHA  to  consider 
adding  a  provision  that  might  further 
reduce  significant  risk  of  fire  and 
explosion. 


OSHA  rulemakings  involve  a 
significant  degree  of  agency  expertise 
and  policy-making  discretion  to  which 
reviewing  courts  must  defer.  (See  for 
example.  Building  &•  Constr.  Trades 
Dep’t,  AFL-CIO  v.  Brock,  838  F.2d  1258, 
1266  (D.C.  Cir.  1988);  Industrial  Union 
Dep't,  AFL-CIO  v.  American  Petroleum 
Inst.,  448  U.S.  607,  655  n.  62  (1980).)  At 
the  same  time,  the  agency’s  technical 
expertise  and  policy-making  authority 
must  be  exercised  within  discemable 
parameters.  The  lockout/tagout  and 
grain  handling  standard  decisions 
sought  clarification  of  the  agency’s  view 
of  the  scope  of  its  expertise  and 
authority.  In  light  of  those  decisions,  the 
preamble  to  this  safety  standard  states 
OSHA’s  views  regarding  the  limits  of  its 
safety  rulemaking  authority  and 
explains  why  the  Agency  is  confident 
that  its  interpretive  views  have  in  the 
past  avoided  regulatory  extremes  and 
continue  to  do  so  in  this  rule. 

Stated  briefly,  the  OSH  Act  requires 
that,  before  promulgating  any 
occupational  safety  standard,  OSHA 
demonstrate  based  on  substantial 
evidence  in  the  record  as  a  whole  that: 

(1)  the  proposed  standard  will 
substantially  reduce  a  significant  risk  of 
material  harm;  (2)  compliance  is 
technologically  feasible  in  the  sense  that 
the  protective  measures  being  required 
already  exist,  can  be  brought  into 
existence  with  available  technology,  or 
can  be  created  with  technology  that  can 
reasonably  be  developed;  (3) 
compliance  is  economically  feasible  in 
the  sense  that  industry  can  absorb  or 
pass  on  the  costs  without  major 
dislocation  or  threat  of  instability;  and 
(4)  the  standard  is  cost  effective  in  that 
it  employs  the  least  expensive 
protective  Aeasures  capable  of  reducing 
or  eliminating  significant  risk. 
Additionally,  proposed  safety  standards 
must  be  compatible  with  prior  agency 
action,  must  be  responsive  to  significant 
comment  in  the  record,  and,  to  the 
extent  allowed  by  statute,  must  be 
consistent  with  applicable  Executive 
Orders.  These  elements  limit  OSHA’s 
regulatory  discretion  for  safety 
rulemaking  and  provide  a  decision¬ 
making  framework  for  developing  a 
rule. 

B.  Congress  concluded  that  OSHA 
regulations  are  necessary  to  protect 
workers  from  occupational  hazards  and 
that  employers  should  be  required  to 
reduce  or  eliminate  significant 
workplace  health  and  safety  threats. 

At  section  2(a)  of  the  OSH  Act  (29 
U.S.C.  §  651(a)),  Congress  announced  its 
determination  that  occupational  injury 
and  illness  should  be  eliminated  as 
much  as  possible:  “The  Congress  finds 


that  occupational  injury  and  illness 
arising  out  of  work  situations  impose  a 
substantial  burden  upon,  and  are  a 
hindrance  to,  interstate  commerce  in 
terms  of  lost  production,  wage  loss, 
medical  expenses,  and  disability 
compensation  payments.”  Congress 
therefore  declared  "it  to  be  its  purpose 
and  policy  *  *  *  to  assure  so  far  as 
possible  every  working  man  and  woman 
in  the  Nation  safe  •  *  •  working 
conditions  [29  U.S.C.  §  651(b)l.” 

To  that  end.  Congress  instructed  the 
Secretary  of  Labor  to  adopt  existing 
federal  and  consensus  standards  during 
the  first  two  years  after  the  OSH  Act 
became  effective  and,  in  the  event  of 
conflict  among  any  such  standards,  to 
“promulgate  the  standard  which  assures 
the  greatest  protection  of  the  safety  or 
health  of  the  affected  employees  (29 
U.S.C.  §  655(a)].”  Congress  also  directed 
the  Secretary  to  set  mandatory 
occupational  safety  standards  [29  U.S.C. 
§  651(b)(3)],  based  on  a  rulemaking 
record  and  substantial  evidence  [29 
U.S.C.  §  655(b)(2)],  that  are  “reasonably 
necessary  or  appropriate  to  provide  safe 
*  •  *  employment  and  places  of 
employment.”  When  promulgating 
permanent  safety  or  health  standards 
that  differ  from  existing  national 
consensus  standards,  the  Secretary  must 
explain  “why  the  rule  as  adopted  will 
better  effectuate  the  purposes  of  this  Act 
than  the  national  consensus  standard 
[29  U.S.C.  §  655(b)(8)].” 
Correspondingly,  every  employer  must 
comply  with  OSHA  standards  and,  in 
addition,  “furnish  to  each  of  his 
employees  employment  and  a  place  of 
employTnent  which  are  free  from 
recognized  hazards  that  are  causing  or 
are  likely  to  cause  death  or  serious 
physical  harm  to  his  employees  [29 
U.S.C.  §  654(a)].” 

“Congress  imderstood  that  the  Act 
would  create  substantial  costs  for 
employers,  yet  intended  to  impose  such 
costs  when  necessary  to  create  a  safe 
and  healthful  working  environment. 
Congress  viewed  the  costs  of  health  and 
safety  as  a  cost  of  doing  business*  *  *. 
Indeed,  Congress  thou^t  that  the 
financial  costs  of  health  and  safety 
problems  in  the  workplace  were  as  large 
as  or  larger  than  the  financial  costs  of 
eliminating  these  problems  [American 
Textile  Mfrs.  Inst.  Inc.  v.  Donovan,  452 
U.S.  490,  519-522  (1981)  [AThp; 
emphasis  was  supplied  in  original].” 
“[T]he  fundamental  objective  of  the  Act 
[is]  to  prevent  occupational  deaths  and 
serious  injuries  [Whirlpool  Corp.  v. 
Marshall,  445  U.S.  1,11  (1980)].”  “We 
know  the  costs  would  be  put  into 
consumer  goods  but  that  is  the  price  we 
should  pay  for  the  80  million  workers 
in  America  [S.  Rep.  No.  91-1282, 91st 
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Cong.,  2d  Sess.  (1970);  H.R.  Rep.  No. 
91-1291,  91st  Cong.,  2d  Sess.  (1970), 
reprinted  in  Senate  Committee  on  Labor 
and  Public  Welfare,  Legislative  History 
of  the  Occupational  Safety  and  Health 
Act  of  1970,  (Committee  Print  1971) 

(“Leg.  Hist.”)  at  444  (Senator 
Yarborough)).”  “Of  course,  it  will  cost  a 
little  more  per  item  to  produce  a 
washing  machine.  Those  of  us  who  use 
washing  machines  will  pay  for  the 
increased  cost,  but  it  is  worth  it,  to  stop 
the  terrible  death  and  injury  rate  in  this 
country  [Id.  at  324;  see  also  510-511, 
517).” 

(Tlhe  vitality  of  the  Nation’s  economy  will 
be  enhanced  by  the  greater  productivity 
realized  through  saved  lives  and  useful  years 
of  labor. 

When  one  man  is  injured  or  disabled  by  an 
industrial  accident  or  disease,  it  is  he  and  his 
family  who  suffer  the  most  immediate  and 
personal  loss.  However,  that  tragic  loss  also 
affects  each  of  us.  As  a  result  of  occupational 
accidents  and  disease,  over  SI. 5  billion  in 
wages  is  lost  each  year  [1970  dollars],  and  the 
annual  loss  to  the  gross  national  product  is 
estimated  to  be  over  $8  billion.  Vast 
resources  that  could  be  available  for 
productive  use  are  siphoned  off  to  pay 
workmen's  compensation  and  medical 
expenses*  *  *. 

Only  through  a  comprehensive  approach 
can  we  hope  to  effect  a  significant  reduction 
in  these  job  death  and  casualty  figures.  [Id. 
at  518-19  (Senator  Cranston)] 

Congress  considered  uniform 
enforcement  crucial  because  it  would 
reduce  or  eliminate  the  disadvantage 
that  a  conscientious  employer  might 
experience  where  inter-industry  or 
intra-industry  competition  is  present. 
Moreover,  “many  employers  - 
particularly  smaller  ones  —  simply 
cannot  make  the  necessary  investment 
in  health  and  safety,  and  survive 
competitively,  unless  all  are  compelled 
to  do  so  (Leg.  Hist,  at  144,  854, 1188, 
1201].” 

Thus,  the  statutory  text  and  legislative 
history  make  clear  that  Congress 
conclusively  determined  that  OSHA 
regulation  is  necessary  to  protect 
workers  from  occupational  hazards  and 
that  employers  should  be  required  to 
reduce  or  eliminate  significant 
workplace  health  and  safety  threats. 

C.  As  construed  by  the  courts  and  by 
OSHA,  the  OSH  Act  sets  clear  and 
reasonable  limits  for  agency  rulemaking 
action. 

OSHA  has  long  followed  the  teaching 
that  section  3(8)  of  the  OSH  Act  requires 
that,  before  it  promulgates  “any 
permanent  health  or  safety  standard,  (it 
must]  make  a  threshold  finding  that  a 
place  of  employment  is  unsafe  -  in  the 
sense  that  significant  risks  are  present 
and  can  be  eliminated  or  lessened  by  a 


change  in  practices  [Industrial  Union 
Dep't,  AFL-CIO  v.  American  Petroleum 
Inst,  448  U.S.  607,  642  (1980) 

(plurality)  (Benzene):  emphasis  was 
supplied  in  original).”  Thus,  the 
national  consensus  and  existing  federal 
standards  that  Congress  instructed 
OSHA  to  adopt  summarily  within  two 
years  of  the  OSH  Act’s  inception 
provide  reference  points  concerning  the 
least  an  OSHA  standard  should  achieve 
(29  U.S.C.  §§  655(a)).  As  a  result,  OSHA 
is  precluded  from  regulating 
insignificant  safety  risks  or  from  issuing 
safety  standards  that  do  not  at  least 
lessen  risk  in  a  significant  way. 

The  OSH  Act  also  limits  OSHA’s 
discretion  to  issue  overly  burdensome 
rules,  as  the  agency  also  has  long 
recognized  that  “any  standard  that  was 
not  economically  or  technologically 
feasible  would  a  fortiori  not  be 
‘reasonably  necessary  or  appropriate’ 
under  the  Act.  See  Industrial  Union 
Dep't  V.  Hodgson,  (499  F.2d  467,  478 
(D.C.  Cir.  1974)1  (‘Congress  does  not 
appear  to  have  intended  to  protect 
employees  by  putting  their  employers 
out  of  business.’)  [American  Textile 
Mfrs.  Inst.  Inc.,  452  U.S.  at  513  n.  31  (a 
standard  is  economically  feasible  even  if 
it  portends  ‘disaster  for  some  marginal 
firms,’  but  it  is  economically  infeasible 
if  it  ‘threaten(sl  massive  dislocation  to, 
or  imperil(s]  the  existence  of,’  the 
industry)].” 

By  stating  the  test  in  terms  of  “threat” 
and  “peril,”  the  Supreme  Court  made 
clear  in  ATMI  that  economic 
infeasibility  begins  short  of  industry¬ 
wide  bankruptcy.  OSHA  itself  has 
placed  the  line  considerably  below  this 
level.  (See  for  example,  ATMI,  452  U.S. 
at  527  n.  50;  43  FR  27,  360  (June  23, 
1978).  Proposed  200  pg/m3  PEL  for 
cotton  dust  did  not  raise  serious 
possibility  of  industry-wide  bankruptcy, 
but  impact  on  weaving  sector  would  be 
severe,  possibly  requiring 
reconstruction  of  90  percent  of  all 
weave  rooms.  OSHA  concluded  that  the 
200  pg/m3  level  was  not  feasible  for 
weaving  and  that  750  pg/m3  was  all  that 
could  reasonably  be  required).  See  also 
54  FR  29,  245-246  (July  11, 1989); 
American  Iron  &  Steel  Institute,  939 
F.2d  at  1003.  OSHA  raised  engineering 
control  level  for  lead  in  small 
nonferrous  foundries  to  avoid  the 
possibility  of  bankruptcy  for  about  half 
of  small  foundries  even  though  the 
industry  as  a  whole  could  have  survived 
the  loss  of  small  firms.) 

All  OSHA  standards  must  also  be 
cost-effective  in  the  sense  that  the 
protective  measures  being  required  must 
be  the  least  expensive  measures  capable 
of  achieving  the  desired  end  (ATMI,  at 
514  n.  32;  Building  and  Constr.  Trades 


Dep't  AFL-CIO  v.  Brock,  838  F.2d  1258, 
1269  (D.C.  Cir.  1988)).  OSHA  gives 
additional  consideration  to  financial 
impact  in  setting  the  period  of  time  that 
should  be  allowed  for  compliance, 
allowing  as  much  as  ten  years  for 
compliance  phase-in.  (See  United 
Steelworkers  of  Am.  v.  Marshall,  647 
F.2d  1189, 1278  (D.C.  Cir.  1980),  cert, 
denied,  453  U.S.  913  (1981).) 
Additionally,  OSHA’s  enforcement 
policy  takes  account  of  financial 
hardship  on  an  individualized  basis. 
OSHA’s  Field  Operations  Manual 
provides  that,  based  on  an  employer’s 
economic  situation,  OSHA  may  extend 
the  period  within  which  a  violation 
must  be  corrected  after  issuance  of  a 
citation  (CPL.  2.45B,  Chapter  III, 
paragraph  E6d(3)(a),  Dec.  31, 1990). 

To  reach  the  necessary  findings  and 
conclusions,  OSHA  conducts 
rulemaking  in  accordance  with  the 
requirements  of  section  6  of  the  OSH 
Act.  The  rulemaking  process  enables  the 
Agency  to  determine  the  qualitative 
and,  if  possible,  the  quantitative  nature 
of  the  risk  with  (and  without) 
regulation,  the  technological  feasibility 
of  compliance,  the  availability  of  capital 
to  the  industry  and  the  extent  to  which 
that  capital  is  required  for  other 
purposes,  the  industry’s  profit  history, 
the  industry’s  ability  to  absorb  costs  or 
pass  them  on  to  the  consumer,  the 
impact  of  higher  costs  on  demand,  and 
the  impact  on  competition  with 
substitutes  and  imports.  (See  ATMI  at 
2501-2503;  American  Iron  &■  Steel 
Institute  generally.)  Section  6(f)  of  the 
OSH  Act  further  provides  that,  if  the 
validity  of  a  standard  is  challenged, 
OSHA  must  support  its  conclusions 
with  “substantial  evidence  in  the  record 
considered  as  a  whole,”  a  standard  that 
courts  have  determined  requires  fairly 
close  scrutiny  of  agency  action  and  the 
explanation  of  that  action.  (See 
Steelworkers,  647  F.2d  at  1206-1207.) 

OSHA’s  powers  are  further 
circumscribed  by  the  independent 
Occupational  Safety  and  Health  Review 
Commission,  which  provides  a  neutral 
forum  for  employer  contests  of  citations 
issued  by  OSHA  for  noncompliance 
with  health  and  safety  standards  (29 
U.S.C.  §§  659-661;  noted  as  an 
additional  constraint  in  Benzene  at  652 
n.  59).  OSHA  must  also  respond 
rationally  to  similarities  and  differences 
among  industries  or  industry  sectors. 
(See  Building  and  Constr.  Trades  Dep't, 
AFL-CIO  V.  Brock,  838  F.2d  1258, 1272- 
73  (D.C.  Cir.  1988).) 

OSHA  rulemaking  is  thus  constrained 
first  by  the  need  to  demonstrate  that  the 
standard  will  substantially  reduce  a 
significant  risk  of  material  harm,  and 
then  by  the  requirement  that 
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compliance  is  technologically  capable  of 
being  done  and  not  so  expensive  as  to 
threaten  economic  instability  or 
dislocation  for  the  industry.  Within 
these  bounds,  further  constraints  such 
as  the  need  to  find  cost-effective 
measures  and  to  respond  rationally  to 
all  meaningful  comment  militate  against 
regulatory  extremes. 

D.  The  revised  PPE  standard  complies 
with  the  statutory  criteria  described 
above  and  is  not  subject  to  the 
additional  constraints  applicable  to 
section  6(b)(5)  standards. 

Standards  which  regulate  hazards  that 
are  frequently  imdetectable  because 
they  are  subtle  or  develop  slowly  or 
after  long  latency  periods,  are  fr^uently 
referred  to  as  "he^th”  standards. 
Standards  that  regulate  hazards,  like 
explosions  or  electrocution,  that  cause 
immediately  noticeable  physical  harm, 
are  called  “safety”  standards.  (See 
National  Grain  &  Feed  Ass’n  v.  OSHA 
(NGFA  11),  860  F.2d  717,  731,  733  (5th 
Cir.  1989).  As  noted  above,  section  3(8) 
provides  that  all  OSHA  standards  must 
be  “reasonably  necessary  or 
appropriate.”  In  addition,  section  6(b)(5) 
requires  that  OSHA  set  heahh  standards 
which  limit  significant  risk  “to  the 
extent  feasible.”  OSHA  has  determined 
that  the  revised  PPE  standard  is  a  safety 
standard,  because  the  revised  PPE 
standard  addresses  hazards,  such  as 
molten  metal,  falling  objects  and 
electricity,  that  are  immiediately 
dangerous  to  life  or  heahh,  not  the 
longer  term,  less  obvious  hazards 
subject  to  section  6(b)(5). 

The  OSH  Act  and  its  legislative 
history  clearly  indicate  that  Congress 
intended  for  OSHA  to  distinguish 
between  safety  standards  and  health 
standards.  For  example  in  section 
2(b)(6)  of  the  OSH  Act,  Congress 
declared  that  the  goal  of  assuring  safe 
and  healthful  wo^ng  conditions  and 
preserving  h\iman  resources  would  be 
achieved,  in  part: 

*  •  •  by  exploring  ways  to  discover  latent 
diseases,  establishing  causal  connections 
between  diseases  and  work  in  environmental 
conditions,  and  conducting  other  research 
relating  to  health  problems,  in  recognition  of 
the  fact  that  occupational  health  standards 
present  problems  often  different  from  those 
involved  in  occupational  safety. 

The  legislative  history  makes  this 
distinction  even  clearer: 

(The  Secretary)  should  take  into  account 
that  anyone  working  in  toxic  agents  and 
physic^  agents  which  might  be  harmful  may 
be  subject^  to  such  conditions  for  the  rest 
of  his  working  life,  so  that  we  can  get  at 
something  which  might  not  be  toxic  now,  if 
he  works  in  it  a  short  time,  but  if  he  woriu 


in  it  the  rest  of  his  life  might  be  very 
dangerous;  and  we  want  to  make  sure  that 
such  things  are  taken  into  consideradcn  in 
establishing  standards.  [Leg.  Hist  at  502-503 
(Sen.  Dominick),  quoted  in  Benzene  at  648- 
491 

Additionally,  Representative  Daniels 
distinguished  between  “insidious  ‘silent 
killers’  such  as  toxic  fumes,  bases,  aods, 
and  chemicals”  and  “violent  physical 
injury  causing  immediate  visible 
physical  harm”  (Leg.  Hist,  at  1003),  and 
Representative  Udall  contrasted 
insidious  hazards  like  carcinogens  with 
“the  more  visible  and  well-known 
question  of  industrial  accidents  and  on- 
the-job  injury”  (Leg.  Hist  at  1004).  (See 
also,  for  example,  S.  Rep.  No.  1282,  91st 
Cong.,  2d  Sess  2-3  (1970),  U.S.  Ccnie 
Cong.  &  Admin.  News  1970,  pp.  5177, 
5179,  reprinted  in  Leg.  Hist,  at  142—43, 
discussing  1967  Surgeon  General  study 
that  found  that  65  percent  of  employees 
in  industrial  plants  “were  potentially 
exposed  to  harmful  physical  agents. 
such  as  severe  noise  or  vibration,  or  to 
toxic  materials”;  Leg.Hist  at  412;  id.  at 
446;  id.  at  516;  id.  at  845;  International 
f/nion,  IM IV at  1315.) 

In  reviewing  OSHA  rulemaking 
activity,  the  Supreme  Court  has  held 
that  section  6(b)(5)  requires  OSHA  to  set 
“the  most  protective  standard  consistent 
with  feasibility”  (Benzene  at  643  n.  48), 
As  Justice  Stevens  observed; 

The  reason  that  Congress  drafted  a  special 
section  for  these  substances  •  •  •  was 
because  Congress  recognized  that  there  were 
special  problems  in  regulating  health  risks  as 
opposed  to  safety  risks.  In  the  latter  case,  the 
risks  are  generally  immediate  and  obvious, 
while  in  the  former,  the  risks  may  not  be 
evident  until  a  worker  has  been  exposed  for 
long  periods  of  time  to  particular  substances. 
[Benzene,  at  649  n.  54.] 

Challenges  to  the  grain  dust  amd 
lockout/tagout  standards  included 
assertions  that  grain  dust  in  explosive 
quantities  and  uncontrolled  energy 
releases  that  could  expose  employees  to 
crushing,  cutting,  burning  or  explosion 
hazards  were  harmful  physical  agents  so 
that  OSHA  was  required  to  apply  the 
criteria  of  section  6(b)(5)  when 
determining  how  to  protect  employees 
from  those  hazards.  Reviewing  courts 
have  uniformly  rejected  such  assertions. 
For  example,  the  Court  in  International 
Union.  UAW  v.  OSHA,  938  F.2d  1310 
(D.C  Cir.  1991)  rejected  the  view  that 
section  6(b)(5)  provided  the  statutory 
criteria  for  regulation  of  uncontrolled 
energy,  holding  that  such  a  “reading 
would  obliterate  a  distinction  that 
Congress  drew  between  ’health’  and 
‘safety*  risks.”  The  Court  also  noted  that 
the  langue^  of  the  OSH  Act  and  the 
legislative  history  supported  the  OSHA 


position  (International  Union.  UAW  at 
1314).  Additionally,  the  Court  stated: 

“We  accord  considerable  weight  to  an 
agency’s  construction  of  a  statutory 
scheme  it  is  entrusted  to  administer, 
rejecting  it  only  if  unreasonable” 
(International  Union,  UAW  at  1313, 
citing  Chevron  U.S.A.,  Inc.  v.  NEDC,  467 
U.S.  837,  843  (1984)). 

The  Court  reviewing  the  grain  dust 
standard  also  deferred  to  OSHA’s 
reasonable  view  that  the  Agency  was 
not  subject  to  the  feasibility  mandate  of 
section  6(b)(5)  in  regulating  explosive 
quantities  of  grain  dust  (National  Grain 
&  Feed  Association  v.  OSHA  (NGFA  II), 
866  F.2d  717,  733  (5th  Cir.  1989)).  It 
therefore  applied  the  criteria  of  section 
3(8),  requiring  the  Agency  to  establish 
that  the  standard  is  “reasonably 
necessary  or  appropriate”  to  protect 
employee  safety. 

As  explained  in  Section  I, 

Background,  Section  HI,  Summary  and 
Explanation  of  the  Standard,  and  in 
Secrion  IV,  Summary  of  the  Final 
Begulatory  Impact  Analysis  and 
Regulatory  Flexibility  Analysis,  above, 
OSHA  has  determined  that  the  non-use 
or  misuse  of  appropriate  PPE  poses 
significant  risl»  to  employes  and  that 
the  provisions  of  the  final  rule  are 
reasonably  necessary  to  protect  affected 
employees  from  those  risks. The  Agency 
estimates  that  compliance  with  the 
revised  PPE  standard  will  cost  $52.4 
million  annually  and  will  reduce  the 
risk  of  the  identified  hazards 
(preventing  4  fatalities  and  102,000 
injuries  annually).  This  constitutes  a 
substantial  reduction  of  significant  risk 
of  material  harm  for  the  exposed 
populaticm  of  approximately  22  million 
general  industry  employees.  The 
Agency  believes  that  compliance  is 
technologically  feasible  because  the 
rulemaking  record  indicates  that  the 
PPE  requi!^  by  the  standard  is  already 
in  general  use  throughout  the  industries 
covered  by  the  standard.  Additionally. 
OSHA  believes  that  compliance  is 
economically  feasible,  b^use,  as 
documented  in  the  Regulatory  Impact 
Analysis,  all  regulated  sectors  can 
readily  absorb  or  pass  on  compliance 
costs  during  the  standard’s  first  five 
years,  and  economic  benefits  will 
exceed  compliance  costs  thereafter. 

As  detailed  in  Section  IV,  Summary  of 
the  Final  Begulatory  Impact  Analysis 
and  Regulatory  Flexibility  Analysis  and 
the  Table  below,  the  standard’s  costs, 
benefits,  and  compliance  requirements 
are  consistent  with  those  of  other  OSHA 
safety  standards,  such  as  the  Hazardous 
Waste  Operations  and  Emergency 
Response  (HAZWOPER)  standard. 
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Standard  (CFR  cite) 

Final  rule  date  (FR  cite) 

Number  of 
deaths  pre¬ 
vented  annu¬ 
ally 

Number  of  in¬ 
juries  pre¬ 
vented  annu¬ 
ally 

Annual  cost 
first  five  yrs 
(mill) 

Annual  cost 
next  five  yrs 
(mill) 

Grain  handling  (1910.272) 

12-31-87  (52  FR  49622)  . 

18 

394 

5.9  to  33.4 

5.9  to  33.4 

HAZWOPER  (1910.120) 

3-&-89(54FR9311)  . 

32 

18,700 

153 

153 

Excavations  (Subpt  P) 

10-31-89  (54  FR  45.954)  . 

74 

800 

306 

306 

Process  Safety  Mgmt  (1910.119) 

2-24-92  57  FR  6356  . 

330 

1,917 

880.7 

470.8 

Permit-Required  Confined  Spaces 
(1910.146) 

1-14-93  58  FR  4462  . 

54 

5,041 

202.4 

202.4 

OSHA  assessed  employee  risk  by 
evaluating  exposure  to  PPE-related 
hazards  in  a  large  range  of  industries. 
The  Summary  of  the  Final  Regulatory 
Impact  Analysis  and  Regulatory 
Flexibility  Analysis,  Section  IV,  above, 
presents  OSHA’s  estimate  of  the  costs 
and  benefits  of  the  revised  PPE  standard 
in  terms  of  the  Standard  Industrial 
Classification  (SIC)  codes  for  the 
industries  regulated. 

The  Agency  acknowledges  that  some 
industries  covered  by  the  revised  PPE 
standard  have  more  documented  PPE- 
related  injuries  or  fatalities  than  do 
others.  However,  the  record  indicates 
that  the  hazards  addressed  by  the 
standard  exist  throughout  general 
industry.  OSHA  does  not  believe  that 
the  significance  of  the  risk  associated 
w'ith  exposure  to  PPE-related  hazards 
within  a  given  SIC  classification  is 
dependent  on  the  number  of  incidents 
documented  for  that  particular  industry 
sector.  OSHA  has  set  the  scope  of  the 
revised  PPE  standard  to  address  those 
situations  where  employees  are  exposed 
to  PPE-related  hazards,  regardless  of  the 
relative  frequency  of  incidents.  The 
Agency  believes,  based  on  analysis  of 
the  elements  of  the  hazards  identified, 
there  is  sufficient  information  for  OSHA 
to  determine  that  employees  in  the 
covered  sectors  face  significant  risks 
related  to  the  non-use  or  misuse  of  PPE. 
Therefore,  the  Agency  has  determined 
that  all  employees  within  the  scope  of 
the  revised  PPE  standard  face  a 
significant  risk  of  material  harm  and 
that  compliance  with  the  revised  PPE 
standard  is  reasonably  necessary  to 
protect  affected  employees  from  that 
risk,  regardless  of  the  number  of  injuries 
or  fatalities  reported  for  the  SIC  code  to 
which  the  employer  has  been  assigned. 

In  order  to  facilitate  data  analysis, 
OSHA  has  organized  the  pertinent 
injiuy  and  fatality  information 
according  to  the  SIC  code  for  the 
particular  industry  sectors  where 
incidents  have  been  reported.  Given  the 
limitations  of  the  OSHA  database  and 
the  likelihood  of  misclassification  (due, 
for  example,  to  the  difficulty  of 
classifying  contractors),  the  Agency 


does  not  believe  that  the  risks  associated 
with  the  use  or  misuse  of  PPE  vary 
according  to  the  SIC  code  to  which 
employers  have  been  assigned. 

OSHA  has  considered  and  responded 
to  all  substantive  comments  regarding 
the  proposed  PPE  standard  on  their 
merits  in  the  Section  III,  Summary  and 
Explanation  of  the  Standard,  earlier  in 
this  preamble.  In  particular,  OSHA 
evaluated  all  suggested  changes  to  the 
proposed  rule  in  terms  of  their  impact 
on  worker  safety,  their  feasibility,  their 
cost  effectiveness,  and  their  consonance 
with  the  OSH  Act. 

VI.  Federalism 

This  regulation  has  been  reviewed  in 
accordance  with  Executive  Order  No. 
12612  (52  FR  41685,  October  30, 1987), 
regarding  Federalism.  Section  18  of  the 
Occupational  Safety  and  Health  Act 
(OSH  Act)  preempts  state  laws  relating 
to  issues  on  which  Federal  OSHA  has 
promulgated  occupational  safety  and 
health  standards.  Under  the  OSH  Act,  a 
State  can  avoid  preemption  in  issues 
covered  by  Federal  standards  only  if  it 
submits,  and  obtains  Federal  approval 
of,  a  plan  for  the  development  of  such 
standards  and  their  enforcement. 
Occupational  safety  and  health 
standards  developed  by  such  Plan  States 
must,  among  other  things,  be  at  least  as 
effective  in  providing  safe  and  healthful 
employment  and  places  of  employment 
as  the  Federal  standards.  Where  such 
standards  are  applicable  to  products 
distributed  or  used  in  interstate 
commerce  they  may  not  unduly  burden 
commerce  and  must  be  justified  by 
compelling  local  conditions. 

The  Federal  standard  for  personal 
protective  equipment  used  in  general 
industry  addresses  hazards  that  are  not 
unique  to  any  one  State  or  region  of  the 
country.  Nonetheless,  States  with 
occupational  safety  and  health  plans 
approved  under  section  18  of  the  OSH 
Act  will  be  able  to  develop  their  own 
State  standards  to  deal  with  any  special 
problems  which  might  be  encountered 
in  a  particular  State.  Moreover,  because 
this  standard  is  written  in  general, 
performance-oriented  terms,  there  is 


considerable  flexibility  for  State  plans  to 
require,  and  for  affected  employers  to 
use,  methods  of  compliance  which  are 
appropriate  to  the  working  conditions 
covered  by  the  standard. 

In  brief,  this  final  rule  addresses  a 
clear  national  problem  related  to 
occupational  safety  and  health  in 
general  industry.  Those  States  which 
have  elected  to  participate  under  section 
18  of  the  OSH  Act  are  not  preempted  by 
this  standard,  and  will  be  able  to 
address  any  special  conditions  within 
the  framework  of  the  Federal  Act,  while 
ensuring  that  the  State  standards  are  at 
least  as  effective  as  that  standard. 

VII.  State  Plan  States 

The  25  States  and  territories  with 
their  own  OSHA  approved  occupational 
safety  and  health  plans  must  develop  a 
comparable  standard  applicable  to  both 
the  private  and  public  (state  and  local 
government  employees)  sectors  within 
six  months  of  the  publication  date  of  a 
permanent  final  Federal  rule  or  show 
OSHA  why  there  is  no  need  for  action, 
e.g.,  because  an  existing  state  standard 
covering  this  area  is  already  “at  least  as 
effective  as”  the  new  Federal  standard. 

These  States  and  territories  are 
Alaska,  Arizona,  California,  Connecticut 
(plan  covers  only  State  and  local 
government  employees),  Hawaii, 
Indiana,  Iowa,  Kentucky,  Maryland, 
Michigan,  Minnesota,  Nevada,  New 
Mexico,  New  York  (plan  covers  only 
State  and  local  government  employees). 
North  Carolina,  Puerto  Rico,  South 
Carolina,  Oregon,  Tennessee,  Utah, 
Vermont,  Virginia,  Virgin  Islands, 
Washington  and  Wyoming. 

After  the  effective  date  of  the  Federal 
final  rule,  until  such  time  as  a  State 
standard  is  promulgated.  Federal  OSHA 
will  provide  interim  enforcement 
assistance,  as  appropriate,  in  these 
States. 

VIII.  Recordkeeping 

This  final  rule  does  not  contain 
recordkeeping  requirements. 
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List  of  Subjects  in  29  CFR  Part  1910 
Eye  protection:  Face  protection:  Foot 
protection:  Hand  protection:  Footwear, 
Hard  hats;  Head  protection; 

Incorporation  by  reference; 

Occupational  safety  and  health; 
Occupational  Safety  and  Health 
Administration;  Personal  protective 
equipment;  Safety  glasses;  Safety  shoes. 

Authority 

This  document  has  been  prepared 
under  the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C  20210. 

Accordingly,  pursuant  to  sections  4, 

6,  and  8  of  die  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C  653, 655, 
657);  Secretary  of  Labor’s  Order  No.  1- 
90  {55  FR  9033):  and  29  CFR  part  1911, 
29  CFR  part  1910  is  amended  as  set 
forth  below. 

Signed  at  Washington  D.C.  this  25th  day  of 
March,  1994. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

PART  191(>-[AMENDED] 

Subpart  I — Personal  Protective 
Equipment 

1.  The  authority  citation  for  subpart  I 

of  part  1910  is  revised  to  read  as 
follows:  ' 

Authority:  Sections  4,  6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C  653, 655, 657);  Secretary  of  Labor’s 
Order  No.  12-71  (36  FR  8754),  6-76  (41  FR 
25059),  9-83  (48  FR  35736)  or  1-90  (55  FR 
9033),  as  applicable;  and  29  CFR  part  1911, 
as  applicable. 

2.  New  paragraphs  (d)  through  (f)  are 
added  to  §1910.132  to  read  as  follows: 

§1910.132  General  requirements. 
***** 

(d)  Hazard  assessmertt  and  equipment 
selection.  (1)  The  employer  shall  assess 
the  workplace  to  determine  if  hazards 
are  present,  or  are  likely  to  be  present, 
which  necessitate  the  use  of  personal 
protective  equipment  (PPE).  If  such 
hazards  are  present,  or  likely  to  be 
present,  the  employer  shall: 


(1)  Select,  and  have  each  affected 
employee  use,  the  types  of  PPE  that  will 
protect  the  affected  employee  from  the 
hazards  identified  in  the  hazard 
assessment; 

(ii)  Communicate  selection  decisions 
to  each  affected  employee;  and, 

(iii)  Select  PPE  that  properly  fits  each 
affected  employee. 

Note:  Non-mandatory  Appendix  B  contains 
an  example  of  procedures  that  would  comply 
with  the  requirement  for  a  hazard 
assessment. 

(2)  The  employer  shall  verify  that  the 
required  workplace  hazard  assessment 
has  been  performed  through  a  written 
certification  that  identifies  the 
workplace  evaluated;  the  person 
certifying  that  the  evaluation  has  been 
performed;  the  date(s)  of  the  hazard 
assessment;  and,  which  identifies  the 
document  as  a  certification  of  hazard 
assessment. 

(e)  Defective  and  damaged 
equipment.  Defective  or  damaged 
personal  protective  equipment  shall  not 
be  used. 

(f)  Training.  (1)  The  employer  shall 
provide  training  to  each  employee  who 
is  required  by  this  section  to  use  PPE. 
Each  such  employee  shedl  be  trained  to 
know  at  least  the  following: 

(1)  When  PPE  is  necessary; 

(ii)  What  PPE  is  necessary; 

(iii)  How  to  properly  don,  dofi,  adjust, 
and  wear  PPE; 

(iv)  The  limitations  of  the  PPE;  and, 

(v)  The  pro{>er  care,  maintenance, 
usefid  life  and  disposal  of  the  PPE. 

(2)  Each  afiected  employee  shall 
demonstrate  an  understanding  of  the 
training  specified  in  paragraph  (f)(1)  of 
this  section,  and  the  ability  to  use  PPE 
properly,  before  being  allowed  to 
perform  work  requiring  the  use  of  PPE, 

(3)  When  the  employer  has  reason  to 
believe  that  any  affected  employee  who 
has  already  been  trained  does  not  have 
the  understanding  and  skill  required  by 
paragraph  (f)(2)  of  this  section,  the 
employer  shall  retrain  each  such 
employee.  Circumstances  where 
retraining  is  required  include,  but  are 
not  limited  to,  situations  where; 

(i)  Changes  in  the  workplace  render 
previous  training  obsolete;  or 


(ii)  Changes  in  the  types  of  PPE  to  be 
used  render  previous  training  obsolete; 
or 

(iii)  Inadequacies  in  an  affected 
employee’s  knowledge  or  use  of 
assigned  PPE  indicate  that  the  employee 
has  not  retained  the  requisite 
understanding  or  skill. 

(4)  The  employer  shall  verify  that 
each  affected  employee  has  received 
and  understood  the  required  training 
through  a  written  certification  that 
contains  the  name  of  each  employee 
trained,  the  date(s)  of  training,  and  that 
identifies  the  subject  of  the  certification. 

3.  Section  1910.133  is  revised  to  read 
as  follows. 

§1910.133  Eye  and  face  protection. 

(a)  General  requirements.  (1)  Each 
affected  employee  shall  use  appropriate 
eye  or  face  protection  when  exjxjsed  to 
eye  or  face  hazards  from  flying  particles, 
molten  metal,  liquid  chemicals,  adds  or 
caustic  liquids,  ^emical  gases  or 
vapors,  or  potentially  injvirious  light 
ra^ation. 

(2)  Each  affected  employee  shall  use 
eye  protection  that  provides  side 
protection  when  there  is  a  hazard  from 
flying  objects.  Detachable  side 
protectors  (e.g.  clip-on  or  slide-on  side 
shields)  meeting  the  pertinent 
requirements  of  this  section  are 
acceptable. 

(3)  Each  affected  employee  who  wears 
prescription  lenses  while  engaged  in 
operations  that  involve  eye  hazards 
shall  wear  eye  protection  that 
Incorporates  the  prescription  in  its 
design,  or  shall  wear  eye  protection  that 
can  be  worn  over  the  prescription  lenses 
without  disturbing  the  proper  position 
of  the  prescription  lenses  or  the 
protective  lenses. 

(4)  Eye  and  face  PPE  shall  be 
distinctly  marked  to  facilitate 
identification  of  the  manufacturer. 

(5)  Each  affected  employee  shall  use 
equipment  with  filter  lenses  that  have  a 
shade  number  appropriate  for  the  work 
being  performed  for  protection  from 
injurious  light  radiation.  The  foliowring 
is  a  listing  of  appropriate  shade 
numbers  for  various  operations. 
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Fitter  Lenses  for  Protection  Against  Radiant  Energy 

Operations 

Electric  Size  1/32  in. 

Arc  Current 

Minimum*  Protective 
Shade 

Shielded  metal  arc  welding 

Less  than  3 . 

Less  than  60  . 

7 

3-5 . 

60-160  . 

8 

5-8 . 

160-250  . 

10 

More  than  8 . . . 

250-550  . 

11 

Gas  metal  arc  welding  and  flux  cored  arc  weld- 

less  than  60  . 

7 

ing 

60-160  . . . . . 

10 

160-250  . . . 

10 

250-500  . 

10 

Gas  Tungsten  arc  welding 

less  than  50  . 

8 

50-150  . 

8 

150-500  . . . 

10 

Air  carbon 

(Light) . 

less  than  500  . 

10 

Arc  cutting 

(Heavy) . . . 

500-1000  . 

11 

Plasma  arc  welding 

less  than  20  . 

6 

20-100  . 

6 

100-400  . . . 

10 

400-800  . . . 

11 

Plasma  arc  cutting 

(light)**  . 

less  than  3(X)  . 

8 

(medium)**  . 

30(>400  . 

9 

(heavy)**  . . . . . 

4nn-ftnn 

10 

Torch  brazing 

Torch  soldering 

Carbon  arc  welding 

3 

2 

14 

Filter  Lenses  for  Protection  Against  Radiant  Energy 

Operations 

Plate  thickness — inches 

Plate  thickness — mm 

Minimum*  Protective 
Shade 

Gas  Welding: 

Light 

Under  1/8  . . 

Under  3.2  . 

4 

Medium 

1/8  to  1/2 . . . 

3.2  to  12.7 . 

5 

Heavy 

Over  1/2  . . 

Over  12.7  . 

6 

Oxygen  cutting: 

Light 

Under  1  . 

Under  25  . . 

3 

Medium 

1  to  6 . . . 

25  to  150 . 

4 

Heavy 

Over  6  . 

Over  150  . 

5 

*  As  a  rule  of  thumb,  start  with  a  shade  that  is  too  dark  to  see  the  weld  zor)e.  Then  go  to  a  lighter  shade  which  gives  sufficient  view  of  the 
weld  zone  without  going  below  the  minimum.  In  oxyfuel  gas  welding  or  cutting  where  the  torch  produces  a  high  yellow  light,  it  is  desirable  to  use 
a  filter  lens  that  absorbs  the  yellow  or  sodium  line  in  the  visible  tight  of  the  (spectrum)  operation. 

**  These  values  apply  where  the  actual  arc  is  clearly  seen.  Experience  has  shown  that  lighter  fitters  may  be  used  when  the  arc  is  hidden  by 
the  workpiece. 


(b)  Criteria  for  protective  eye  and  face 
devices.  (1)  Protective  eye  and  face 
devices  purchased  after  July  5, 1994 
shall  comply  with  ANSI  Z87.1-1989, 
“American  National  Standard  Practice 
for  Occupational  and  Edhcational  Eye 
and  Face  Protection,"  which  is 
incorporated  by  reference,  or  shall  be 
demonstrated  by  the  employer  to  be 
equally  effective.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
American  National  Standards  Institute. 


Copies  may  be  inspected  at  the  Docket 
Office,  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  (Constitution  Ave.,  N.W. 
room  N2634,  Washington,  D.C.  or  at  the 
Office  of  the  Federal  Register,  800  North 
(Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

(2)  Eye  and  face  protective  devices 
purchased  before  July  5, 1994  shall 
comply  with  the  ANSI  “USA  standard 
for  (Dccupational  and  Educational  Eye 
and  Face  Protection,”  Z87.1-1968  or 
shall  be  demonstrated  by  the  employer 
to  be  equally  effective.  This 


incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  (Copies  may 
be  inspected  at  the  Docket  Office, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Ave.,  N.W. 
room  N2634,  Washington,  D.C.  or  at  the 
Office  of  the  Federal  Register,  800  North 
(Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

4.  Sections  1910.135  and  1910.136  are 
revised  to  read  as  follows: 
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§1910.135  Head  protection. 

(a)  General  requirements.  (1)  Each 
affected  employee  shall  wear  protective 
helmets  when  working  in  areas  where 
there  is  a  potential  for  injury  to  the  head 
from  falling  objects. 

(2)  Protective  helmets  designed  to 
reduce  electrical  shock  hazard  shall  be 
worn  by  each  such  affected  employee 
when  near  exposed  electrical 
conductors  which  could  contact  the 
head. 

(b)  Criteria  for  protective  helmets.  (1) 
Protective  helmets  purchased  after  July 
5, 1994  shall  comply  with  ANSI  Z89.1- 
1986,  “American  National  Standard  for 
Personnel  Protection — Protective 
Headwear  for  Industrial  Workers- 
Requirements,”  which  is  incorporated 
by  reference,  or  shall  be  demonstrated  to 
be  equally  effective.  This  incorporation 
by  reference  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  may  be  obtained 
from  the  American  National  Standards 
Institute.  Copies  may  be  inspected  at  the 
Docket  Office,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Ave.,  N.W. 
room  N2634,  Washington,  D.C.  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

(2)  Protective  helmets  purchased 
before  July  5, 1994  shall  comply  with 
the  ANSI  standard  “American  National 
Standard  Safety  Requirements  for 
Industrial  Head  Protection,”  ANSI 
Z89. 1-1969,  or  shall  be  demonstrated  by 
the  employer  to  be  equally  effective. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  inspected  at  the  Docket  Office, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Ave.,  N.W. 
room  N2634,  Washington,  D.C.  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

§1910.136  Foot  protection. 

(a)  General  requirements.  Each 
affected  employee  shall  wear  protective 
footwear  when  working  in  areas  where 
there  is  a  danger  of  foot  injuries  due  to 
falling  and  rolling  objects,  or  objects 
piercing  the  sole,  and  where  such 
employee’s  feet  are  exposed  to  electrical 
hazards. 

(b)  Criteria  for  protective  footwear.  (1) 
Protective  footwear  purchased  after  July 
5, 1994  shall  comply  with  ANSI  Z41- 
1991,  “American  National  Standard  for 
Personal  Protection — Protective 
Footwear,”  which  is  incorporated  by 


reference,  or  shall  be  demonstrated  by 
the  employer  to  be  equally  effective. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  American  National 
Standards  Institute.  Copies  may  be 
inspected  at  the  Docket  Office, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Ave.,  N.W. 
room  N2634,  Washington,  D.C.  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

(2)  Protective  footwear  purchased 
before  July  5, 1994  shall  comply  with 
the  ANSI  standard  “USA  Standard  for 
Men’s  Safety-Toe  Footwear,”  Z41.1- 
1967,  which  is  incorporated  by 
reference,  or  shall  be  demonstrated  by 
the  employer  to  be  equally  effective. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  inspected  at  the  Docket  Office, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Ave.,  N.W. 
room  N2634,  Washington,  D.C.  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

5.  A  new  §1910.138  is  added  to  read 
as  follows. 

1910.138  Hand  protection. 

(a)  General  requirements.  Employers 
shall  select  and  require  employees  to 
use  appropriate  hand  protection  when 
employees’  hands  are  exposed  to 
hazards  such  as  those  from  skin 
absorption  of  harmful  substances;  severe 
cuts  or  lacerations:  severe  abrasions; 
punctures;  chemical  bums;  thermal 
bums;  and  harmful  temperature 
extremes. 

(b)  Selection.  Employers  shall  base  the 
selection  of  the  appropriate  hand 
protection  on  an  evaluation  of  the 
performance  characteristics  of  the  hand 
protection  relative  to  the  task(s)  to  be 
performed,  conditions  present,  duration 
of  use,  and  the  hazards  and  potential 
hazards  identified. 

6.  Appendices  A  and  B  to  Subpart  I 
are  added  to  read  as  follows. 

Appendix  A  to  Subpart  I — References  for 
further  information  (Non-mandatory) 

The  documents  in  Appendix  A  provide 
information  which  may  be  helpful  in 
understanding  and  implementing  the 
standards  in  Subpart  I. 

1.  Bureau  of  Labor  Statistics  (BLS). 
"Accidents  Involving  Eye  Injuries."  Report 
597,  Washington,  D.C.:  BLS,  1980. 


2.  Bureau  of  Labor  Statistics  (BLS). 
"Accidents  Involving  Face  Injuries.”  Report 

604,  Washington,  D.C.:  BLS,  1980. 

3.  Bureau  of  Labor  Statistics  (BLS). 
"Accidents  Involving  Head  Injuries.”  Report 

605,  Washington,  D.C.:  BLS,  1980. 

4.  Bureau  of  Labor  Statistics  (BLS). 
"Accidents  Involving  Foot  Injuries.”  Report 
626,  Washington,  D.C.:  BLS,  1981. 

5.  National  Safety  Council.  “Accident 
Facts”,  Annual  edition,  Chicago,  IL:  1981. 

6.  Bureau  of  Labor  Statistics  (BLS). 
"Occupational  Injuries  and  Illnesses  in  the 
United  States  by  Industry,”  Annual  edition, 
Washington,  D.C.:  BLS. 

7.  National  Society  to  Prevent  Blindness. 

"A  Guide  for  Controlling  Eye  Injuries  in 
Industry,”  Chicago,  II:  1982. 

Appendix  B  to  Subpart  I — Non-mandatory 
Compliance  Guideiirtes  for  Hazard 
Assessment  and  Personal  Protective 
Equipment  Selection 

This  Appendix  is  intended  to  provide 
compliance  assistance  for  employers  and 
employees  in  implementing  requirements  for 
a  hazard  assessment  and  the  selection  of 
personal  protective  equipment. 

1.  Controlling  hazards.  PPE  devices  alone 
should  not  be  relied  on  to  provide  protection 
against  hazards,  but  should  be  used  in 
conjunction  with  guards,  engineering 
controls,  and  sound  manufacturing  practices. 

2.  Assessment  and  selection.  It  is  necessary 
to  consider  certain  general  guidelines  for 
assessing  the  foot,  head,  eye  and  face,  and 
hand  hazard  situations  that  exist  in  an 
occupational  or  educational  operation  or 
process,  and  to  match  the  protective  devices 
to  the  particular  hazard.  It  should  be  the 
responsibility  of  the  safety  officer  to  exercise 
common  sense  and  appropriate  expertise  to 
accomplish  these  tasks. 

3.  Assessment  guidelines.  In  order  to  assess 
the  need  for  PPE  the  following  steps  should 
be  taken: 

a.  Survey.  Conduct  a  walk-through  survey 
of  the  areas  in  question.  The  purpose  of  the 
survey  is  to  identify  sources  of  hazards  to 
workers  and  co-workers.  Consideration 
should  be  given  to  the  basic  hazard 
categories: 

(a)  Impact 

(b)  Penetration 

(c)  Compression  (roll-over) 

(d)  Chemical 

(e)  Heat 

(f)  Harmful  dust 

(g)  Light  (optical)  radiation 

b.  Sources.  During  the  walk-through  survey 
the  safety  officer  should  observe:  (a)  sources 
of  motion;  i.e.,  machinery  or  processes  where 
any  movement  of  tools,  machine  elements  or 
particles  could  exist,  or  movement  of 
personnel  that  could  result  in  collision  with 
stationary  objects*  (b)  sources  of  high 
temperatures  that  could  result  in  bums,  eye 
injury  or  ignition  of  protective  equipment, 
etc.;  (c)  types  of  chemical  exposures;  (d) 
sources  of  harmful  dust;  (e)  sources  of  light 
radiation,  i.e.,  welding,  brazing,  cutting, 
furnaces,  heat  treating,  high  intensity  lights, 
etc.;  (0  sources  of  falling  objects  or  potential 
for  dropping  objects;  (g)  sources  of  sharp 
objects  which  might  pierce  the  feet  or  cut  the 
hands;  (h)  sources  of  rolling  or  pinching 
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objects  which  could  crush  the  feet;  (i)  layout 
of  workplace  and  location  of  co-workers;  and 
(j)  any  electrical  hazards.  In  addition,  injury/ 
accident  data  should  be  reviewed  to  help 
identify  problem  areas. 

c.  Organize  data.  Following  the  walk¬ 
through  survey,  it  is  necessary  to  organize  the 
data  and  information  for  use  in  the 
assessment  of  hazards.  The  objective  is  to 
prepare  for  an  analysis  of  the  hazards  in  the 
environment  to  enable  proper  selection  of 
protective  equipment. 

d.  Analyze  data.  Having  gathered  and 
organized  data  on  a  workplace,  an  estimate 
of  the  potential  for  injuries  should  be  made. 
Each  of  the  basic  hazards  (paragraph  3.a.) 
should  be  reviewed  and  a  determination 
made  as  to  the  type,  level  of  risk,  and 
seriousness  of  potential  injury  from  each  of 
the  hazards  found  in  the  area.  The  possibility 
of  exposure  to  several  hazards 
simultaneously  should  be  considered. 

4.  Selection  guidelines.  After  completion  of 
the  procedures  in  paragraph  3,  the  general 
procedure  for  selection  of  protective 
equipment  is  to:  a]  Become  familiar  with  the 
potential  hazards  and  the  type  of  protective 
equipment  that  is  available,  and  what  it  can 
do;  i.e.,  splash  protection,  impact  protection, 
etc.;  b)  compare  the  hazards  associated  with 
the  environment:  i.e.,  impact  velocities. 


masses,  projectile  shape,  radiation 
intensities,  with  the  capabilities  of  the 
available  protective  equipment:  c)  select  the 
protective  equipment  which  ensures  a  level 
of  protection  greater  than  the  minimum 
required  to  protect  employees  from  the 
hazards;  and  d)  fit  the  user  with  the 
protective  device  and  give  instructions  on 
care  and  use  of  the  PPE.  It  is  very  important 
that  end  users  be  made  aware  of  all  warning 
labels  for  and  limitations  of  their  PPE. 

5.  Fitting  the  device.  Careful  consideration 
must  be  given  to  comfort  and  fit.  PPE  that  fits 
poorly  will  not  afford  the  necessary 
protection.  Continued  wearing  of  the  device 
is  more  likely  if  it  fits  the  wearer 
comfortably.  Protective  devices  are  generally 
available  in  a  variety  of  sizes.  Care  should  be 
taken  to  ensure  that  the  right  size  is  selected. 

6.  Devices  with  adjustable  features. 
Adjustments  should  be  made  on  an 
individual  basis  for  a  comfortable  fit  that  will 
maintain  the  protective  device  in  the  proper 
position.  Particular  care  should  be  taken  in 
fitting  devices  for  eye  protection  against  dust 
and  chemical  splash  to  ensure  that  the 
devices  are  sealed  to  the  face.  In  addition, 
proper  fitting  of  helmets  is  important  to 
ensure  that  it  will  not  fall  off  during  work 
operations.  In  some  cases  a  chin  strap  may 
be  necessary  to  keep  the  helmet  on  an 
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employee’s  head.  (Chin  strap>s  should  break 
at  a  reasonably  low  force,  however,  so  as  to 
prevent  a  strangulation  hazard).  Where 
manufacturer’s  instructions  are  available, 
they  should  be  followed  carefully. 

7.  Reassessment  of  hazards.  It  is  the 
responsibility  of  the  safety  officer  to  reassess 
the  workplace  hazard  situation  as  necessary, 
by  identifying  and  evaluating  new  equipment 
and  processes,  reviewing  accident  records, 
and  reevaluating  the  suitability  of  previously 
selected  PPE. 

8.  Selection  chart  guidelines  for  eye  and 
face  protection.  Some  occupations  (not  a 
complete  list)  for  which  eye  protection 
should  be  routinely  considered  are; 
carpenters,  electricians,  machinists, 
mechanics  and  repairers,  millwrights, 
plumbers  and  pipe  fitters,  sheet  metal 
workers  and  tinsmiths,  assemblers,  senders, 
grinding  machine  operators,  lathe  and 
milling  machine  operators,  sawyers,  welders, 
laborers,  chemical  process  operators  and 
handlers,  and  timber  cutting  and  logging 
workers.  The  following  chart  provides 
general  guidance  for  the  proper  selection  of 
eye  and  face  protection  to  protect  against 
hazards  associated  with  the  listed  hazard 
“source”  operations. 


Source  Assessment  of  Hazard 


IMPACT — Chipping,  grinding  machining,  masonry  work.  Flying  fragments,  objects,  large  Spectacles  with  side  protection,  goggles,  face 
woodworking,  sawing,  drilling,  chiseling,  powered  fas-  chips,  partides  sand,  dirt,  etc..  shields.  See  notes  (1),  (3),  (5),  (6),  (10).  For 
tening,  riveting,  and  sanding..  severe  exposure,  use  faceshield. 

HEAT — Furnace  operations,  pouring,  casting,  hot  dip-  Hot  sparks  .  Faceshields,  goggles,  spectacles  with  side  pro¬ 
ping,  and  welding.  tection.  For  severe  exposure  use  faceshield. 

See  notes  (1).  (2),  (3). 

Splash  from  molten  metals .  Faceshields  worn  over  goggles.  See  notes  (1), 

(2).  (3). 

High  temperature  exposure .  Screen  face  shields,  reflective  face  shields.  See 

notes  (1).  (2),  (3). 

CHEMICALS — Acid  and  chemicals  handling,  degreasing  Splash .  Goggles,  eyecup  and  cover  types.  For  severe 

plating..  exposure,  use  face  shield.  See  notes  (3), 

(11). 

Irritating  mists  .  Special-purpose  goggles. 

DUST —  Woodworking,  buffing,  general  dusty  conditions.  Nuisarx:e  dust .  Goggles,  eyecup  and  cover  types.  See  note  (8). 

LIGHT  and/or  RADIATION—. 

Welding:  Electric  arc  Optical  radiation .  Welding  helmets  or  welding  shields.  Typical 

shades;  10-14.  See  notes  (9),  (12) 

Welding:  Gas  Optical  radiation .  Welding  goggles  or  weldirtg  face  shield.  Typical 

shades;  gas  welding  4-8,  cutting  3-6,  brazir^g 
3-4.  See  note  (9) 

Cutting,  Torch  brazing.  Torch  soldering  Optical  radiation .  Spectacles  or  welding  face-shield.  Typical 

shades.  1.5-3.  See  notes  (3),  (9) 

Glare  Poor  vision .  Spectacles  with  shaded  or  special-purpose 

lenses,  as  suitable.  See  notes  (9),  (10). 


Splash  from  molten  metals  . 
High  temperature  exposure 


CHEMICALS — Acid  and  chemicals  handling,  degreasing  Splash . . 

plating.. 

Irritating  mists  ... 

DUST —  Woodworking,  buffing,  general  dusty  conditions.  Nuisarx:e  dust  ... 
LIGHT  and/or  RADIATION—. 

Welding:  Electric  arc  Optical  radiation 


Notes  to  Eye  and  Face  Protection  Selection  Chart: 

(1)  Care  should  be  taken  to  recognize  the  possibility  of  multiple  and  simultaneous  exposure  to  a  variety  of  hazards.  Adequate  protection 
against  the  highest  level  of  each  of  the  hazards  should  be  provided.  Protective  devices  do  not  provide  unlimited  protection. 

(2)  Operations  involving  heat  may  also  involve  light  radiation.  As  required  by  the  standard,  protection  from  both  hazards  must  be  provided. 

(3)  Faceshields  should  only  be  worn  over  primary  eye  protection  (spectacles  or  goggles). 

(4)  As  required  by  the  standard,  filter  lenses  must  meet  the  requirements  for  shade  designations  in  §191 0.1 33(a)(5).  Tinted  and  shaded  lenses 
are  not  filter  lenses  unless  they  are  marked  or  identified  as  such. 

(5)  As  r^uired  by  the  standard,  persons  whose  vision  requires  the  use  of  prescription  (Rx)  lenses  must  wear  either  protective  devices  fitted 
with  prescription  (Rx)  tenses  or  protective  devices  designed  to  be  worn  over  regular  prescription  (Rx)  eyewear. 

(6)  Wearers  of  contact  lenses  must  also  wear  appropriate  eye  and  face  protection  devices  in  a  hazardous  environment.  It  should  be  recog¬ 
nized  that  dusty  and/or  chemical  environments  may  represent  an  additional  hazard  to  contact  lens  wearers. 

(7)  Caution  should  be  exercised  in  the  use  of  metal  frame  protective  devices  in  electrical  hazard  areas. 

(8)  Atnxxspheric  corxjitions  and  the  restricted  ventilation  of  the  protector  can  cause  lenses  to  fog.  Frequent  cleansing  may  be  necessary. 

(9)  Weldir^  helmets  or  faceshields  should  be  used  only  over  primary  eye  protection  (spectacles  or  goggles). 


Welding:  Gas 


Cutting,  Torch  brazing.  Torch  soldering 


Optical  radiation 


Optical  radiation 


Poor  vision 
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(10)  Norvsideshield  spectacles  are  available  for  frontal  protection  only,  but  are  not  acceptable  eye  protection  for  the  sources  and  operations 
listed  for  "impact.” 

(11)  Ventilation  should  be  adequate,  but  well  protected  from  splash  entry.  Eye  and  face  protection  should  be  designed  and  used  so  that  it  pro¬ 
vides  both  adequate  ventilation  and  protects  the  wearer  from  splash  entry. 

(12)  Protection  from  light  radiation  is  directly  related  to  filter  lens  density.  See  note  (4) .  Select  the  darkest  shade  that  allows  task  performance. 


9.  Selection  guidelines  for  head  protection. 
All  head  protection  (helmets)  is  designed  to 
provide  protection  from  impact  and 
penetration  hazards  caused  by  falling  objects. 
Head  protection  is  also  available  which 
provides  protection  from  electric  shock  and 
burn.  When  selecting  head  protection, 
knowledge  of  potential  electrical  hazards  is 
important.  Class  A  helmets,  in  addition  to 
impact  and  penetration  resistance,  provide 
electrical  protection  from  low-voltage 
conductors  (they  are  proof  tested  to  2,200 
volts).  Class  B  helmets,  in  addition  to  impact 
and  penetration  resistance,  provide  electrical 
protection  from  high-voltage  conductors 
(they  are  proof  tested  to  20,000  volts).  Class 
C  helmets  provide  impact  and  penetration 
resistance  (they  are  usually  made  of 
aluminum  which  conducts  electricity),  and 
should  not  be  used  around  electrical  hazards. 

Where  falling  object  hazards  are  present, 
helmets  must  be  worn.  Some  examples 
include:  working  below  other  workers  who 
are  using  tools  and  materials  which  could 
fall;  working  around  or  under  conveyor  belts 
which  are  carrying  parts  or  materials; 
working  below  machinery  or  processes 
which  might  cause  material  or  objects  to  fall; 
and  working  on  exposed  energized 
conductors. 

Some  examples  of  occupations  for  which 
head  protection  should  be  routinely 
considered  are:  carpenters,  electricians, 
linemen,  mechanics  and  repairers,  plumbers 
and  pipe  fitters,  assemblers,  packers, 
wrappers,  sawyers,  welders,  laborers,  freight 
handlers,  timber  cutting  and  logging,  stock 
handlers,  and  warehouse  laborers. 

10.  Selection  guidelines  for  foot  protection. 
Safety  shoes  and  boots  which  meet  the  ANSI 
Z4 1-1 991  Standard  provide  both  impact  and 
compression  protection.  Where  necessary, 
safety  shoes  can  be  obtained  which  provide 
puncture  protection.  In  some  work  situations, 
metatarsal  protection  should  be  provided, 
and  in  other  special  situations  electrical 
conductive  or  insulating  safety  shoes  would 
be  appropriate. 

Safety  shoes  or  boots  with  impact 
protection  would  be  required  for  carrying  or 
handling  materials  such  as  packages,  objects. 


parts  or  heavy  tools,  which  could  be 
dropped:  and,  for  other  activities  where 
objects  might  fall  onto  the  feet.  Safety  shoes 
or  boots  with  compression  protection  would 
be  required  for  work  activities  involving  skid 
trucks  (manual  material  handling  carts) 
around  bulk  rolls  (such  as  paper  rolls)  and 
around  heavy  pipes,  all  of  which  could 
potentially  roll  over  an  employee’s  feet. 

Safety  shoes  or  boots  with  puncture 
protection  would  be  required  where  sharp 
objects  such  as  nails,  wire,  tacks,  screws, 
large  staples,  scrap  metal  etc.,  could  be 
stepped  on  by  employees  causing  a  foot 
injury. 

Some  occupations  (not  a  complete  list)  for 
which  foot  protection  should  be  routinely 
considered  are:  shipping  and  receiving 
clerks,  stock  clerks,  carpenters,  electricians, 
machinists,  mechanics  and  repairers, 
plumbers  and  pipe  fitters,  structural  metal 
workers,  assemblers,  drywall  installers  and 
lathers,  packers,  wrappers,  craters,  punch 
and  stamping  press  operators,  sawyers, 
welders,  laborers,  freight  handlers,  gardeners 
and  grounds-keepers,  timber  cutting  and 
logging  workers,  stock  handlers  and 
warehouse  laborers. 

11.  Selection  guidelines  for  hand 
protection.  Gloves  are  often  relied  upon  to 
prevent  cuts,  abrasions,  bums,  and  skin 
contact  with  chemicals  that  are  capable  of 
causing  local  or  systemic  effects  following 
dermal  exposure.  OSHA  is  unaware  of  any 
gloves  that  provide  protection  against  all 
potential  hand  hazards,  and  commonly 
available  glove  materials  provide  only 
limited  protection  against  many  chemicals. 
Therefore,  it  is  important  to  select  the  most 
appropriate  glove  for  a  particular  application 
and  to  determine  how  long  it  can  be  worn, 
and  whether  it  can  be  reused. 

It  is  also  important  to  know  the 
performance  characteristics  of  gloves  relative 
to  the  specific  hazard  anticipated;  e.g., 
chemical  hazards,  cut  hazards,  flame 
hazards,  etc.  These  performance 
characteristics  should  be  assessed  by  using 
standard  test  procedures.  Before  purchasing 
gloves,  the  employer  should  request 
documentation  from  the  manufacturer  that 


the  gloves  meet  the  appropriate  test 
standard(s)  for  the  hazard(s)  anticipated. 

Other  factors  to  be  considered  for  glove 
selection  in  general  include: 

(A)  As  long  as  the  performance 
characteristics  are  acceptable,  in  certain 
circumstances,  it  may  ^  more  cost  effective 
to  regularly  change  cheaper  gloves  than  to 
reuse  more  expensive  types;  and, 

(B)  The  work  activities  of  the  employee 
should  be  studied  to  determine  the  degree  of 
dexterity  required,  the  duration,  frequency, 
and  degree  of  exposure  of  the  hazard,  and  the 
physical  stresses  that  will  be  applied. 

With  respect  to  selection  of  gloves  for 
protection  against  chemical  hazards: 

(A)  The  toxic  properties  of  the  chemical(s) 
must  be  determined;  in  particular,  the  ability 
of  the  chemical  to  cause  local  effects  on  the 
skin  and  /or  to  pass  through  the  skin  and 
cause  systemic  effects; 

(B)  Generally,  any  "chemical  resistant" 
glove  can  be  used  for  dry  powders; 

(C)  For  mixtures  and  lormulated  products 
(unless  specific  test  data  are  available),  a 
glove  should  be  selected  on  the  basis  of  the 
chemical  component  with  the  shortest 
breakthrough  time,  since  it  is  possible  for 
solvents  to  carry  active  ingredients  through 
polymeric  materials;  and, 

(D)  Employees  must  be  able  to  remove  the 
gloves  in  such  a  manner  as  to  prevent  skin 
contamination. 

12.  Cleaning  and  maintenance.  It  is 
important  that  all  PPE  be  kept  clean  and 
properly  maintained.  Cleaning  is  particularly 
important  for  eye  and  face  protection  where 
dirty  or  fogged  lenses  could  impair  vision. 

For  the  purposes  of  compliance  with 
§1910.132  (a)  and  (b),  PPE  should  be 
insp>ected,  cleaned,  and  maintained  at  regular 
intervals  so  that  the  PPE  provides  the 
requisite  protection. 

It  is  also  important  to  ensure  that 
contaminated  PPE  which  cannot  be 
decontaminated  is  disposed  of  in  a  manner 
that  protects  employees  from  exposure  to 
hazards. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing;  Federal  Housing 
Commissioner 

[Docket  No.  N-94-3719;  FR-3473-N-021 

NOFA  for  Intermediaries  to  Administer 
Preservation  Technical  Assistance 
Grants 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Department  requests 
applications  from  intermediaries 
seeking  to  administer  grant  funds  as 
described  in  the  body  of  this  NOFA.  An 
intermediary  that  applies  to  cover  an 
area  smaller  than  one  State  must  seek  to 
administer  grants  in  a  jurisdiction 
covering  at  least  one  HUD  area  office. 
Intermediaries  will  receive  funding,  to 
be  used  as  processing  fees,  from  a 
portion  of  the  $45  million  funding  that 
is  available  for  technical  assistance 
grants  to  promote  the  ability  of  residents 
of  eligible  low-income  housing  to 
participate  meaningfully  in  the 
preserv'ation  process  established  by  the 
Emergency  Low  Income  Housing 
Preservation  Act  of  1987  (ELIHPA)  and 
the  Low-Income  Housing  Preservation 
and  Resident  Homeownership  Act  of 
1990  (LIHPRHA).  The  NOFA  describes 
the  technical  assistance  grants  that  will 
be  made  available  through 
intermediaries  and  the  selection  criteria 
that  will  be  used  for  those  grants; 
however,  this  is  not  a  request  for 
applications  for  those  direct  technical 
assistance  grants. 

Of  the  available  funds,  $13.5  million 
will  be  available  for  Resident  Capacity 
Grants  and  $31.5  million  will  be 
available  for  Predevelopment  grants. 
Botff  of  these  grant  categories  are 
described  in  Appendix  A  of  this  NOFA. 
Dollar  amounts  have  been  made 
available  by  State,  utilizing  the 
Department’s  estimates  of  preservation 
activity.  Any  additional  amounts  made 
available  from  the  termination  of  the 
September  3, 1992,  NOFA,  or  by 
appropriation  in  future  years,  if  any, 
will  be  divided  proportionately  between 
the  grant  categories. 

In  the  body  of  this  document  is 
information  concerning  eligible 
intermediary  applicants;  the  funding 
available  by  State;  HUD’s  processing  of 
the  intermediary  applications;  grant 
applicants  eligible  for  technical 
assistance;  and  the  selection  criteria  for 
both  the  intermediary  applicants  and 
technical  assistance  grant  applicants. 


Technical  assistance  applicants  should 
be  aware  that  the  determination  of 
which  regulatory  requirements  apply  to 
an  applicant’s  purchase  depends  on  the 
preservation  program  under  which  the 
owner  has  filed  a  Notice  of  Intent.  Thus, 
applicants  must  comply  with  24  CFR 
part  248  and  with  either  ELIHPA  or 
LIHPRHA,  as  appropriate.  (Applicants 
should  note  that  part  248,  as  codified  in 
the  April  1, 1993,  revision  of  the  Code 
of  Federal  Regulations  (CFR)  was 
amended  subsequently  in  a  rule 
published  on  July  13, 1993  (57  FR 
3384),  which  reflects  requirements  of 
the  Housing  and  Community 
Development  Act  of  1992.) 

DATES:  The  deadline  for  submission  of 
intermediary  applications  is  June  6, 

1994.  Applications  must  be  physically 
received  in  the  Preservation  Division, 
Department  of  Housing  and  Urban 
Development,  room  6284,  451  Seventh 
Street,  SW.,  Washington,  DC  20410,  by 
5  p.m.,  EST,  on  the  due  date. 

ADDRESSES:  Application  kits  for 
intermediaries  may  be  obtained  firom  the 
Multifamily  Preservation  Division, 
Department  of  Housing  and  Urban 
Development,  room  6284,  451  Seventh 
Street,  SW.,  Washington,  DC  20410;  and 
from  the  Mukifamily  Housing 
Clearinghouse,  P.O.  Box  6424, 

Rockville,  MD  20850,  telephone  1-800- 
955-2232. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  J.  East,  Director,  Preservation 
Division,  Department  of  Housing  and 
Urban  Development,  room  6284,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410;  telephone  (202)  708-2300.  To 
provide  service  for  persons  who  are 
hearing-  or  speech-impaired,  this 
number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-877-TDDY  (1-800- 
877-8339)  or  202-708-9300.  (Except  for 
the  "800”  number,  telephone  numbers 
are  not  toll-fi^). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  reviewed  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  The 
OMB  control  number  is  2502-0502. 

Background 

On  July  13, 1993,  the  Department  took 
the  unusual  step  of  publishing  a  draft 
Notice  of  Fund  Availability  (58  FR 
37819),  specifically  inviting  public 
comments  on  the  Department’s 
proposed  methodology  for 
implementing  the  provisions  of  section 


312  of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550,  approved  October  28, 1992)  (1992 
HCDA),  which  added  sections  251-257 
to  the  Low-Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990  (Pub.  L. 
101-625,  section  601  of  the  National 
Affordable  Housing  Act  (NAHA), 
approved  November  28, 1990) 

(IJHPRHA).  The  comment  period 
expired  on  August  28, 1993.  The 
Department  received  a  total  of  26 
comments.  Two  comments  were  from 
legal/advocacy  organizations;  eight  were 
from  low-income  housing  organizations 
that  are  involved  in  development  of  and 
adv’ocacy  for  affordable  housing;  nine 
were  from  tenant  organizations;  three 
were  from  community  development 
corporations;,  two  were  from  community 
service  organizations;  one  was  from  a 
local  government  agency;  and  one  was 
from  an  individual  housing  consultant. 

This  NOFA  implements  sections  251, 
252,  253,  255,  256,  and  257  of 
LIHPRHA,  as  added  by  section  312  of 
the  1992  HCDA.  This  NOFA  does  not 
implement  section  254  of  LIHPRHA, 
which  will  be  implemented  soon 
through  a  separate  NOFA.  Therefore,  the 
comments  received  on  section  254  as  a 
result  of  the  draft  NOFA  published  July 
13, 1993,  will  not  be  addressed  here,  but 
will  be  considered  in  that  separate 
NOFA. 

The  first  section  of  this  NOFA  is  a 
discussion  of  the  public  comments  and 
modifications  from  the  draft  NOFA  that 
were  made  in  response  to  the  public 
comments  and  as  a  result  of  additional 
HUD  consideration.  The  actual  NOFA 
follows  the  discussion  of  public 
comments  and  begins  with  the  section 
designated  “II.  Purpose  and  Substantive 
Description.” 

I.  Public  Comments 

A.  Direct  Technical  Assistance  Grants 

1.  Resident  Notification 

The  proposed  NOFA  required  each 
applicant  for  a  technical  assistance  grant 
to  notify  the  residents  of  the  property  of 
the  application.  Seventeen  commenters 
requested  that  this  requirement  be 
clarified  or  strengthened.  Six 
commenters  requested  that  the 
notification  be  in  writing,  and  be 
required  to  include  a  summary  of  the 
proposed  plan  for  the  property 
including  items  on  the  development 
team,  budget,  and  proposed  tasks.  The 
Department  has  adopted  this 
recommendation. 

A  number  of  commenters  requested 
that  the  notification  advise  that 
residents  themselves  can  also  apply  for 
grant  funds  and  can  endorse  an  eligible 
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organization  of  their  choice.  Several 
others  said  this  information  should  be 
given,  not  by  the  applicant,  but  by  the 
Department,  possibly  as  part  of  current 
resident  notification  forms  under  24 
CFR  part  248.  The  Department  has 
decided  to  require,  as  part  of  the 
applicant’s  resident  notification,  a 
statement  that  residents  may  themselves 
become  eligible  grantees.  One 
commenter  said  the  notice  must  have  a 
name  and  contact  number  for  the 
intermediary  and  the  applicant.  The 
Department  has  implemented  this 
requirement.  The  same  commenter 
suggested  that  intermediaries  be 
required  to  supply  a  copy  of  the 
application  with  translations.  The 
Etepartment  has  decided  that  this 
requirement  would  be  too  burdensome 
on  the  intermediary  and  too  costly  to 
the  Department.  In  general,  however, 
translation  expenses  would  be 
considered  a  reimbursable  expense 
under  the  grant. 

Three  commenters  expressed  concern 
that  owners  may  thwart  access  to 
buildings  to  prevent  distribution  of 
notices  and/or  resident  meetings. 
Therefore,  HUD  should  require 
managers  to  provide  addresses  of 
tenants  to  intermediaries,  and  any  costs 
to  owners  would  be  reimbursable.  The 
Department  agrees  that  this  could  be  a 
problem  in  certain  cases.  If  the 
applicant  is  having  difficulties  getting 
access  to  the  building,  it  may  contact 
the  administering  intermediary,  who 
will  have  the  authority  to  contact  the 
owner  for  access  to  the  property  and  the 
names  and  addresses  of  residents. 

Twelve  commenters  requested,  as  part 
of  resident  notification,  an  advance 
notification  of  application  submission 
for  technical  assistance,  followed  by  a 
tenant  comment  period.  Many  of  these 
commenters  also  requested  the 
inclusion  of  a  requirement  that  the 
applicants  meet  with  the  residents  prior 
to  application  submission.  The 
comments  ranged  from  requiring  a  15- 
day  notice  prior  to  application 
submission,  to  a  30-day  comment  period 
following  a  resident  meeting,  with  a 
seven-day  notification  that  the  meeting 
itself  will  take  place.  One  commenter 
said  at  least  two  resident  meetings 
should  be  required,  one  informational 
and  one  for  tenant  comment.  One 
commenter  suggested  that  the  tenant 
comment  period  could  partially  overlap 
with  the  administering  intermediary’s 
review  of  the  application  so  there  would 
be  less  delay  in  grant  awards.  Another 
said  that  the  general  requirement  to 
notify  all  residents  could  be  too 
burdensome  in  large  projects,  and  when 
owners  are  not  cooperative,  the 


applicant  could  simply  certify  that  a 
public  meeting  was  held. 

The  Department  seeks  to  maximize 
resident  participation,  where 
appropriate,  without  unduly  delaying 
the  grant  award  process.  Therefore,  the 
Department  will  require  written 
notification  that  a  resident  meeting  will 
take  place.  This  notification  shall 
include  summary  information  on  the 
grant  proposal  and  an  indication  that 
the  residents  will  be  able  to  comment  on 
the  grant  proposal  subsequent  to  the 
resident  meeting.  The  meeting  shall 
occur  at  least  14  days  prior  to 
application  submission  and  resident 
comments  may  be  submitted  to  the 
intermediary  and  the  applicant  during 
that  14-day  period.  If  there  are 
substantive  objections  by  the  residents, 
the  applicant  must  provide  a  response 
to  the  residents  and  to  the  intermediary 
before  the  grant  can  be  awarded.  If 
necessary,  the  applicant  will  meet  again 
with  the  residents  to  resolve  issues.  In 
any  case,  if  a  majority  of  residents  are 
opposed  to  the  application,  the 
application  will  be  rejected. 

2.  Applicant  Eligibility 

Seven  commenters  were  concerned 
with  the  requirement  that,  if  the  owner 
has  not  submitted  a  Notice  of  Intent  to 
sell,  the  applicant  must  have  a  binding 
commitment  from  the  owner  to  sell  to 
the  applicant.  Several  suggested  that  a 
letter  of  intent  to  sell  should  be 
adequate,  others  that  a  letter  to  work 
exclusively  with  the  applicant  should 
be  sufficient.  The  wording  “binding 
agreement  to  sell’’  is  statutory:  however, 
the  Department  agrees  that  it  would  be 
impractical  to  require  a  purchase  and 
sale  agreement  before  the  applicant  has 
become  an  eligible  purchaser  under  the 
preservation  program  and/or  has 
become  a  sponsor  with  the  capacity  to 
purchase,  own,  and  manage  the 
property.  Therefore,  the  Etepartment 
interprets  the  binding  agreement  to  sell 
as  an  exclusive  agreement  to  work  with 
the  applicant  entity  towards  a  sale 
unless  it  subsequently  becomes  clear 
that  the  applicant  is  not  moving  towards 
that  goal  in  a  reasonable  and  timely 
manner.  If  the  owner  seeks  to  work  with 
another  entity  without  the  consent  of 
the  applicant,  consultation  with  the 
intermediary  on  what  constitutes  a 
timely  manner  would  be  required. 

Four  commenters  requested  that  HUD 
clarify  what  “seeking  to  purchase  with 
a  majority  of  resident  support’’  means. 
One  suggested  it  should  be  clear  that  the 
intention  of  the  applicant  is  to  become 
an  eligible  purchaser  in  the  first  six 
months  of  Ae  sale  period.  Several 
thought  applicants  should  be  required 
to  detail  the  method  for  securing 


support  and  adhere  to  that  method.  One 
thought  that  to  require  a  majority- 
supported  preferred  priority  purchase  in 
order  to  receive  later  grant  funds  is  not 
inconsistent  with  the  statute.  The 
application  kit  will  require  that  each 
applicant  detail  its  method  for  securing 
resident  support,  and  this  will  be 
reviewed  by  the  intermediary  in 
deciding  whether  the  plan  to  achieve  a 
resident-supported  purchase  is 
reasonable  ahd  achievable.  In  general, 
applicants  must  adhere  to  their  grant 
plans  to  receive  further  funding. 

Seven  commenters  said  documented 
resident  opposition  to  a  grantee  should 
be  sufficient  to  reject  or  terminate  a 
grant:  four  of  these  commenters  also 
requested  that  resident  withdrawal  of 
support  for  a  grantee  stop  all  funding. 
Two  commented  that  HUD  should  be 
required  to  address  the  reasons  for 
withdrawal  of  funding.  One  commented 
that  residents  should  be  able  to  appeal 
the  selection  of  a  Community-Based 
Nonprofit  Organization  (CBO)  applicant, 
and  that  termination  should  be  allowed 
for  nonperformance. 

The  Department  reiterates  that 
termination  of  a  grant  for 
nonperformance  has  always  been  the 
Department’s  practice.  The  Department 
has  included  in  the  NOFA  the  provision 
that  a  majority  of  resident  opposition  to 
the  applicant  prior  to  approval  of  an 
application  would  be  sufficient  for  the 
intermediary  to  reject  the  application.  In 
addition,  a  majority  of  resident  support 
for  another  eligible  entity  at  any  time 
would  be  sufficient  for  termination  of 
the  grant. 

One  commenter  stated  that  Resident 
Capacity  grants  should  only  be  given  to 
groups  that  will  not  seek  to  purchase 
and  recipients  should  be  disqualified  as 
a  priority  purchaser.  Another,  however, 
said  that  potential  purchasers  should 
not  be  categorically  prohibited  from 
receiving  Resident  Capacity  grant  funds. 
One  commenter  said  the  NOFA  should 
maintain  the  Resident  Capacity- 
applicant  concept  that  RC^,  Resident 
Groups  and  Community-Based 
Nonprofit  Housing  Developers  (CBDs) 
are  equally  eligible. 

The  Department  believes  that  the 
statute  is  clear  on  eligibility  in  this  case. 
Nonprofit  community-based  housing 
developers  may  receive  Resident 
Capacity  grants  in  order  to  educate  and 
organize  the  residents  and  resident 
organizations.  However,  in  the  case  of 
competing  applications  for  Resident 
Capacity  grants,  the  intermediaries  will 
give  preference  to  resident  groups  and 
resident  organizations. 

A  corhmenter  said  that  grantees 
should  be  required  to  demonstrate  fiscal 
standards  or  to  use  grant  funds  to 
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establish  them.  The  Department  has 
included  this  requirement  in  previous 
grant  programs  and  will  continue  to 
include  the  requirement. 

Four  commenters  suggested  that  the 
threshold  for  resident  membership  in 
resident  groups  should  be  raised  to  10% 
of  the  units.  One  suggested  that  all 
recipients  should  have  this  support. 
Another  suggested  that  a  committee 
structure  that  involves  residents  by 
building  or  floor  should  be  requir^. 
Another  cominenter,  however,  felt  that 
the  proposed  NOFA  set  a  realistically 
low  threshold  for  demonstrating 
resident  support  at  an  early  stage  and 
that,  instead,  the  requirement  should  be 
for  ongoing  progress  toward  gaining 
greater  resident  support.  The 
Department  has  not  increased  the 
minimum  unit  threshold,  but  will, 
through  its  guidance  to  intermediaries, 
require  direct  assistance  grantees  to 
show  continued  effort  towards  gaining 
resident  support. 

One  coramenter  stated  that  resident 
groups  that  are  not  yet  Resident 
Councils  should  not  be  able  to  apply  for 
Resident  Capacity  grants.  Again,  the 
statute  is  clear  on  ^s  . point — resident 
groups  are  eligible  for  these  grants.  Two 
commenters  felt  that  Resident  Capacity 
grant  applicants  should  be  requir^  to 
identify  persons  carrying  out  activities 
and  their  qualifications.  The 
Department  has  clarified  this  in  the 
NOFA. 

One  commenter  suggested  that  joint 
venture  applications  should  be 
permitted  from  any  eligible  applicants. 
The  Department  has  clarified  this  in  the 
NOFA. 

Five  commenters  wanted  clarification 
that  a  Notice  of  Election  to  Proceed 
under  the  provision  of  section  604  of 
IJHPRHA  (Form  9610)  should  count  as 
a  Notice  of  Intent  for  purposes  of 
eligibility.  The  Department  has  made 
this  clarification.  Two  others  suggested 
that  the  Form  9610  should  make  a 
property  eligible  regardless  of  whether 
or  not  the  owner  is  currently  proceeding 
under  the  program. 

The  Department  will  not  allow 
applications  in  properties  when  the 
owner  is  not  proce^ing  under  the 
program  at  this  time.  A  Form  9610  will 
count  as  a  Notice  of  Intent  under  this 
NOFA  only  if  the  owner  has  checked 
box  B  on  that  form  and  is  proceeding 
under  the  program.  Not  many  owners 
have  submitted  a  Form  9610  electing  to 
proceed  through  the  LIHPRHA  appraisal 
process,  but  have  not  subsequently 
submitted  a  Notice  to  the  Department 
indicating  their  intent  to  proceed. 

Three  commenters  suggested 
exp>anding  the  definition  of  eligible 
applicants.  One  suggested  including 


Community  Action  Agencies,  which 
have  been  servicing  the  low-income 
community  in  all  areas  for  moi^  than  25 
years,  and  Community-Based  Nonprofit 
Organizations.  One  felt  Statewride 
organizations  should  be  eligible  for 
Resident  Capacity  grants.  Tlie  third 
suggested  that  where  there  is  no  existing 
CBD  (in  rural  or  underserved  areas),  a 
new  CBO  should  be  able  to  align  itself 
with  an  existing  nonprofit  that  has  tw’o 
years  of  experience.  Again,  the 
Department  believes  the  statute  is  clean 
these  are  not  eligible  applicants. 

One  commenter  sought  clarification 
that  if  the  owner  is  not  selling,  residents 
can  receive  a  Resident  Capacity  grant. 
Two  commenters  sought  further 
clarification  that  resident  capacity 
grants  are  separate  from 
Predevelopment  grants  and  can  be 
awarded  concurrently  and  to  separate 
organizations.  The  Department  has 
made  both  of  these  clarifications. 

One  commenter  felt  the  word 
"community”  was  vaguely  defined  in 
the  NOFA,  and  that  even  if  an 
organization  has  not  been  active 
throughout  its  entire  region  for  some 
time,  the  organization  ^ould  not  be 
precluded  from  applying  for  a  grant. 

The  Department  has  repeated  the 
statutory  requirement  in  this  case,  and 
believes  it  is  clear. 

One  commenter  requested  that  HOPE 
2  grantees  not  be  required  to  wait  for 
notification  of  termination  of  HOPE  2 
grant  before  applying  for  a  technical 
assistance  (resident  capacity  or 
predevelopment)  grant  because  there 
might  be  HUD  delays.  Because  an  owner 
cannot  file  a  Notice  of  Intent  (NOI)  until 
HOPE  2  is  terminated,  the  criterion  for 
previous  HOPE  selectees  should  be  an 
owner’s  filing  of  a  NOI.  The  Department 
has  adopted  diis  suggestion. 

One  commenter  requested  that 
existing  ovsmer/sellers  (including 
nonprofits)  should  not  be  able  to  apply 
for  Resident  Capacity  grants.  In  general, 
this  is  the  Department’s  requirement, 
with  the  exception  of  nonprofit  general 
partners  seeking  to  buy  out  their  limited 
partners.  Substantive  objections  from 
residents  in  the  case  of  an  application 
from  a  nonprofit  general  partner, 
however,  will  be  considered  by 
intermediaries. 

One  commenter  was  concerned  that 
grantees  under  the  1992  NOFA  may  not 
be  eligible  to  apply  for  additional  funds 
under  this  NOFA  because  they  are  not 
Community-Based  Nonprofit  Housing 
Developers.  The  Department  considers 
the  statute  clear  and  finds  no  reason  to 
change  the  statutory  requirement  or  the 
NOFA.  Community-Based  Nonprofit 
Organizations  funded  under  the 


previous  NOFA  are  not  necessarily 
eligible  under  this  NOFA. 

3.  Eligible  Activities 
Seven  commenters  sought 
clarification  on  eligible  activities  for 
Resident  Capacity  grants.  Suggestions 
for  additional  eligible  activities 
included:  providing  training  on  rights 
and  opportunities  under  LIHPRHA; 
training  on  resident  issues  if  an  owner 
is  not  selling;  hiring  architect  or  other 
consultants  to  advise  residents  during 
the  Preservation  Capital  Needs ' 
Assessment  (PCNA)/appraisal  process; 
hiring  a  tenant  coordinator  or  a  project 
manager,  expense  to  cover  phone  and 
copying;  and  legal  services  to  interpret 
preservation  documentation.  The 
Department  has  made  these 
clarifications. 

Seven  commenters  sought 
clarification  on  eligible  activities  for 
Predevelopment  grants.  Suggestions  for 
additional  eligible  activities  included: 
obtaining  a  financial  feasibility  analysis; 
preparing  a  Plan  of  Action  or  Resident 
Homeownership  Plan;  preparing  a 
Transfer  of  Physical  Assets  i>ackaga; 
tenant  and  board  training  on 
"development”  and  the  preservation 
process;  legal  expenses;  and  hiring  a 
project  manager.  The  Department  has 
made  these  clarifications. 

Six  commenters  felt  tenant-related 
expenses,  such  as  child  care,  bus  fare  to 
meetings,  and  beverages  at  meetings, 
should  be  allowable.  The  E)epartment 
has  made  this  clarification.  However 
these  exp)enses  are  only  allowable  to  the 
extent  that  they  support  residents  in 
their  ability  to  participate  in  resident 
meetings  and  in  planning  for  the  grant. 

Two  commenters  suggested  that 
newly  formed  resident  groups  should  be 
required  to  ensure  a  democratic  process 
developed  in  conjunction  with  the 
National  Alliance  of  HUD  Tenants,  that 
residents  should  have  oversight 
authority  over  recipients,  and  that 
tenant  input  should  be  a  criterion  in 
receiving  additional  funds.  The 
Department  deddod  that  a  requirement 
to  work  with  a  specific  national 
organization  would  be  too  burdensome 
on  the  grantees.  The  Department  is 
clarifying  that  residents  should  be 
notified  of  the  progress  of  the  grant,  but 
requiring  resident  oversight  wrill  be  too 
burdensome  on  the  grantee  and  the 
intermediaries. 

One  commenter  requested  that  HUD 
consider  the  administrative  structure 
necessary  for  providing  the  grants,  given 
that  the  nonprofit  grantees  may  not  end 
up  being  purchasers/sponsors.  The 
Department  considered  this  issue  and 
believes  the  statutory  intent  is  clear.  The 
creation  of  an  eligible  Community- 


16369 


Federal  Register  / 


Based  Nonprofit  Organization  (CBO) 
purchaser  is  a  requirement  of  a 
Community-Based  Nonprofit  Housing 
Developer  (CBD)  seeking  a  grant  to 
purchase  a  property  under  LIHPRHA. 

The  Department  will  work  with 
intermediaries  to  ensure  that  grant  fund 
release  is  not  delayed  due  to  the 
creation  of  a  new  entity.  Funds  for 
activities  subsequent  to  a  purchase  offer 
may  be  released  to  the  new  entity. 
However,  that  new  entity  is  expected  to 
continue  working  with  the  Community- 
Based  Nonprofit  Housing  Developer 
through  the  term  of  the  grant. 

A  commenter  suggested  that  the 
requirement  that  grantees  be  in 
conformance  with  appropriate  program 
regulations  and  guidelines  is  too 
burdensome  on  grantees  and,  rather, 
should  be  a  requirement  of  HUD  or 
intermediaries  as  part  of  monitoring. 

The  Department  believes  this 
requirement  is  not  too  burdensome.  A 
grantee  may  use  the  grant  to  fund 
administrative  activities  In  order  to 
conform  with  the  grant  and  the 
preservation  programs. 

Three  commenters  felt  HUD  should 
spell  out  a  clear  priority  to  maximize 
grant  funds  to  tenant-controlled 
coalitions.  Two  others  requested  a 
requirement  that  all  grantees  obtain 
tenant  group  approval,  to  ensure 
maximum  tenant  control  over  the 
eventual  purchaser.  While  the 
Department  has  clarified  that  resident 
organizations  have  preference  for 
Resident  Capacity  grants,  the 
Department  believes  that  the  other 
priorities  listed  by  the  commenters  are 
contrary  to  statutory  intent. 

4,  Conflicts  of  Interest 

The  Department  received  six 
comments  on  the  proposed  NOFA’s 
conflict  of  interest  requirements.  One 
commenter  believed  that  the 
requirements  should  be  stronger. 
Another  felt  the  requirement  should 
involve  disclosure  rather  than  strict 
guidelines,  so  groups  could  continue  to 
work  with  current  consultants.  Three 
commenters  believed  that  the  conflict  of 
interest  requirements  should  require 
grant  recipients  to  certify  that  there  is 
no  violation  of  the  Related  Party  rule,  as 
defined  in  24  CFR  248.101.  Further,  to 
prevent  “straw"  buyers,  the  Related 
Party  Rule  should;  apply  to  entities 
other  than  individuals  (e.g., 
corporations  and  partnerships);  prohibit 
an  identity  of  interest  with  a  for-profit 
owner;  not  prohibit  use  of  consultants 
and  attorneys  who  are  arms  length;  and 
require  all  related  parties  to  make 
disclosures.  One  commenter  felt  the 
applicant  should  also  disclose  any 
intent  to  be  involved  in  mam^ement. 
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development,  or  provision  of  services 
for  money,  but  that  continued  use  of 
architects,  management  agents, 
development  consultants,  etc.,  should 
not  be  prohibited  after  acquisition. 
Another  felt  there  should  not  be  a 
blanket  prohibition  on  a  grantee 
contracting  with  owner  consultants,  as 
long  as  full  disclosure  is  made  and 
residents,  through  these  disclosures,  are 
able  to  have  a  say  in  personnel 
decisions.  One  commenter  suggested  a 
requirement  that  the  applicant  submit: 
Forms  2530  for  the  applicant  and  all 
board  members:  articles  of 
incorporation;  statements  of  officers  and 
directors;  financial  statements  for  the 
last  five  years;  and  a  listing  of  properties 
owned  and  operated  in  the  last  ten 
years.  This  commenter  felt  that  conflicts 
with  current  management  as  well  as  the 
owner  should  be  disclosed. 

The  Department  has  decided  to 
tighten  the  proposed  NOFA’s  conflict  of 
interest  requirements.  The  required 
certification  will  state  that  there  has 
been  no  conflict  of  interest  relationship 
during  the  previous  five  years,  and  it 
will  include  a  requirement  that  the 
applicant  not  seek  any  financial  benefit 
from  project  ownership.  The 
Department  has  further  clarified  that 
nonprofit  general  partners  seeking  to 
buy  out  their  limited  partners  are 
exempt  from  this  rule.  In  addition,  the 
NOFA  will  require  disclosure  to  tenants 
and  to  the  intermediary  to  include  any 
relationship  with  owners,  management, 
or  any  other  parties  to  the  sale.  The 
Department  will  also  require 
certification  by  the  applicant  that  it  will 
not  interfere  with  the  tenants’  right  to 
organize. 

5.  Funding 

Six  commenters  requested  that  the 
Department  allow  funding  for  activities 
conducted  prior  to  grant  award.  Two  of 
these  specifically  made  this  suggestion 
to  prevent  lack  of  assistance  where  there 
are  delays  in  funding  that  are  not  the 
fault  of  the  grantee — suggesting  funding 
of  activities  beginning  at  the  earlier  of 
award  approval  or  30  days  after 
application  submission,  which  is  the 
date  by  which  funds  should  have  been 
awarded.  One  suggestion  was  to  allow 
funding  for  activities  conducted  prior  to 
the  grant  award  and  after  NOI 
submission  because  this  would  be 
consistent  with  other  HUD  programs — 
specifically  the  Department’s  Section 
202  (12  U.S.C  1701q)  program.  Under 
the  Section  202  program,  previous 
expenses  must  be  fully  documented  and 
fall  within  application  budget. 

The  Department  has  decided  to  allow 
reimbursement  of  funds  back  to  the  time 
when  the  applicant  became  eligible  for 
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grant  funds.  For  Resident  Capacity 
grants  this  will  be  the  time  the  owner 
files  any  Notice  of  Intent  to  Proceed.  For 
Predevelopraent  grants  this  will  be  the 
time  the  owner  has  indicated  an  intent 
to  sell  the  property.  This  decision  was 
based  in  part  on  the  increased  resident 
notification  period,  which  will 
inherently  delay  the  time  which  grant 
funds  are  awarded  and  received  by  the 
recipient.  While  grantees  may  be 
reimbxirsed  for  eligible  activities,  they 
undertake  these  activities  at  their  own 
risk.  If  a  grant  is  not  subsequently 
awarded,  there  will  be  no  mechanism 
for  compensating  the  applicant.  To 
qualify  for  reimbursement,  activities 
performed  prior  to  the  grant  award  must 
bo  eligible  activities  under  the  NOFA 
and  must  be  clearly  identified  in  the 
application  submission  packara. 

One  commenter  requested  that 
residents  be  informed  when  grant  is 
awarded.  The  Department  has  adopted 
this  requirement. 

The  Department  has  rejected  a 
suggestion  that  the  grants  be 
competitive  with  quarterly  awards, 
rather  than  ongoing  awards,  in  order  to 
give  residents  more  time  to  get 
applications  and  formally  comment. 

The  statute  allows  applications  on  a 
rolling  basis,  and  requiring  a  grantee  to 
wait  several  months  for  an  award  could 
hinder  a  resident-supported  purchase 
for  the  property. 

One  commenter  was  concerned  that 
$200,000  would  not  be  enough  to  cover 
predevelopment  costs  for  most  projects. 
This  funding  limit  is  statutory,  and  the 
Department  has  no  discretion  to  alter 
the  limit. 

Four  commenters  sought  clarification 
on  what  terminating  the  current  grant 
program  means.  In  order  to  ensure 
continuity  of  the  program,  they  suggest 
that:  awardees  under  the  September  3. 
1992,  NOFA  should  be  able  to  apply  for 
new  funds  as  soon  as  old  funds  are 
obligated;  grantees  should  not  be  able  to 
receive  giants  over  the  total  of  this 
NOFA;  and,  because  it  is  an  ongoing 
process,  grantees  should  not  be  required 
to  expend  all  funds  awarded  in  the  1992 
NOFA.  In  this  NOFA  the  Department  is 
allowing  applications  from  grantees 
with  active  grants  under  the  September 
3, 1992,  NOFA;  however,  as  awards  are 
made  by  the  intermediary,  the  previous 
awards  shall  be  terminated.  It  is 
impractical  for  grantees  to  report  to  both 
the  HUD  field  office  and  the 
intermediary  on  ongoing  grant  status. 
The  total  grant  award  from  both  NOFAs 
must  not  be  greater  than  the  total 
allowed  in  this  NOFA. 

There  were  ten  comments  on  the 
Department’s  method  for  funding 
technical  assistance  grants  on  a  State- 
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by-State  basis.  One  concern  was  that 
basing  fund  allocation  solely  on  active 
Notices  of  Intent,  plus  active  Plans  of 
Action,  will  be  skewed,  because  this 
does  not  directly  correlate  with 
preservation  sales  activity.  The 
Department  should  not  include  cases 
where  owners  have  not  yet  indicated  an 
intention  to  sell;  rather,  funding  for 
predevelopment  grants  should  be  tied  to 
the  number  of  NOIs  to  sell  plus  binding 
sales  commitments.  Another  suggested 
that  the  same  allocation  formula  should 
not  be  used  for  both  Resident  Capacity 
and  Predevelopment  grants.  Several 
commented  that  the  formula  should 
remain  flexible  to  reflect  actual  activity 
levels  in  States,  and  suggested  a  hold¬ 
back  so  that  funds  could  be  reallocated 
according  to  actual  participation  levels. 
Several  others  suggested  a  reallocation 
method  between  States.  The  Department 
seriously  considered  using  only  Notices 
of  Intent  to  Sell  as  the  criteria  for  a  State 
breakdown  of  funding.  The  Department 
cannot  use  binding  commitments  as  an 
indicator,  because  it  will  not  have  these 
in  advance  of  the  State-by-State 
allocation.  However,  experience  from 
the  September  3, 1992,  NOFA  shows 
that  an  owner’s  Initial  Notice  of  Intent 
is  only  a  partial  indication  of  what  an 
owner  will  actually  do.  Therefore,  the 
Department  will  not  change  its  method 
for  allocation  by  State.  The  Department 
has  also  decided  not  to  maintain  a 
holdback,  but  will  reallocate  funds 
between  intermediaries  if  levels  of  grant 
activity  justify  a  reallocation. 

One  commenter  requested  HUD  to 
allocate  unused  funds  from  the  1992 
NOFA  using  the  90/10  formula  in  the 
statute,  rather  than  giving  all  unused 
funds  to  technical  assistance  grants.  The 
Department  has  decided  to  allocate 
unused  funds  using  the  90/10  formula. 
Another  commenter  sought  clarification 
of  the  exact  amount  of  funds  available 
from  1992  NOFA  and  how  these  funds 
will  be  divided.  Because  the  1992 
NOFA  is  active,  and  will  be  for  several 
months,  the  Department  cannot  know 
exactly  how  much  will  be  available 
once  the  1992  NOFA  is  terminated. 

6.  Applicant  Selection 
Several  commenters  felt  that  the 
application  review  should  include 
review  of  the  financial  viability  of  the 
property  and  an  analysis  of  the 
development  team,  rather  than  a  simple 
review  of  the  applicant  itself.  One 
commenter  was  concerned  that  resident 
support  would  override  strong 
underwriting  criteria.  The  Department 
has  chosen  not  to  amend  this  selection 
criteria,  but  will  also  instruct 
intermediaries  reviewing 
Predevelopment  grant  applications  to 


conduct  a  review  on  the  feasibility  of 
the  purchase,  including  a  review  of  the 
development  team. 

One  commenter  requested  that  if  any 
award  is  made  by  an  intermediary  or 
HUD,  the  procurement  requirements  of 
OMB  Circular  A-110  should  be  deemed 
to  have  been  met.  This  would  permit 
continuity  of  service  for  consultants 
who  were  identified  by  grantees  prior  to 
the  availability  of  Federal  funds.  The 
Department  finds  it  imnecessary  to 
address  this  in  the  NOFA.  However,  if 
the  organization  is  currently  meeting  the 
OMB  requirements,  the  Department 
anticipates  that  the  organization  will 
continue  to  do  so  under  another  grant. 

A  commenter  pointed  out  that  the 
NOFA  says  grants  are  awarded  within 
30  days,  and  that  this  should  be 
specified  as  30  calendar  days.  Another 
commenter  requested  that  the  NOFA 
specify  the  appeals  process  to  HUD.  The 
Department  has  adopted  both  of  these 
suggestions  in  this  NOFA. 

Several  commenters  recommended 
requiring  intermediaries  to  explain  why 
an  application  was  not  funded  or  why 
items  within  an  application  were  not 
funded.  The  Department  has  adopted 
this  recommendation. 

One  commenter  suggested  that 
applicant  resident  groups  should  be  able 
to  request  the  intermediary  to  provide 
expertise  and  assistance  in  grant 
activities.  Because  the  Department  does 
not  wish  to  have  intermediaries 
performing  activities  inconsistently 
across  the  country,  it  has  not  made  this 
a  requirement  of  intermediaries. 

Eleven  comments  were  received 
regarding  the  NOFA’s  guidance  on 
competing  applications.  One  area  of 
concern  was  the  time  by  which  another 
application  could  be  received.  Several 
commenters  suggested  allowing  an 
applicant  30  days  to  gain  support, 
others  suggested  20  days,  another  14 
days.  Several  commenters  also 
suggested  giving  the  intermediary 
additional  review  time  should  two 
applications  be  received.  Several 
commenters  felt  the  intermediary 
should  attempt  to  resolve  the  situation 
or  require  that  competing  applicants 
meet  and  attempt  to  come  to  a 
resolution.  Three  commenters  suggested 
that  in  the  case  of  dual  applicants,  a 
clear  priority  should  be  for  resident 
groups  and  resident  councils  over 
Community-Based  Nonprofit  Housing 
Developers. 

The  Department  has  decided  if  a 
second  application  is  received  within  30 
days  of  receipt  of  the  first  application, 
the  intermediary  will  have  an  additional 
20  days  to  complete  the  review  of  both. 
If  the  applications  are  for  a  Resident 
Capacity  grant,  the  intermediary  will 


give  funding  preference  to  a  resident 
group  or  a  Resident  Council  over 
another  applicant.  If  there  are 
competing  Predevelopment  grant 
applicants  and  both  are  otherwise 
acceptable,  the  intermediary  will  send 
back  the  applications  and  give 
applicants  an  opportunity  to  meet, 
explain  differences  to  tenants,  and  come 
to  a  resolution/compromise.  If  no 
compromise  is  reached  the  intermediary 
would  fund  the  applicant  that  it  found 
most  capable  of  performing  grant  and 
nonprofit  sponsor  activities.  The  fact 
that  a  nonprofit  developer  is  receiving  a 
Predevelopment  grant  would  not 
preclude  a  separate  resident  group  from 
getting  a  Resident  Capacity  grant. 

B.  Selection  of  Intermediaries 
1.  Fee  Structure 

Twelve  commenters  were  concerned 
that  the  proposed  fee  structure  for 
intermediaries  would  not  yield 
sufficient  funds  to  cover  the  scope  of 
services  listed  in  the  NOFA.  The 
proposed  NOFA  contemplated  a  $5,000 
start-up  fee,  plus  2  percent  of  the  grant 
awards  for  the  State  or  States  in  which 
the  intermediary  administered  grants. 
Suggestions  ranged  from  4  to  5  percent 
of  the  grant  awards.  One  commenter 
suggested  that  the  minimum  start-up  fee 
should  be  $15,000  so  smaller  States  will 
participate.  Several  others  suggested 
that  the  fee  should  vary  according  to  the 
level  of  activities  that  the  intermediary 
is  performing. 

The  Department  considered  seriously 
the  appropriateness  of  the  fee  and 
awarding  a  different  level  of  funding  to 
intermediaries  performing  a  higher  level 
of  activities.  The  Department  has  chosen 
a  processing  fee  structure  through 
which  each  intermediary  will  receive  a 
$15,000  start-up  fee  and  five  percent  of 
each  technical  assistance  grant  it 
administers,  which  will  be  allocated  as 
the  grants  are  disbursed.  Each 
intermediary  will  also  receive  a  flat  fee 
of  $500  for  each  grant  application 
rejected.  If  a  selected  intermediary 
receives  no  grant  applications,  it  will 
receive  only  the  start-up  fee. 

2.  Intermediary  Selection 

At  least  one  commenter  felt  that  the 
Department  should  give  preference  to 
local  intermediaries,  then  State  and 
regional  intermediaries,  over  national 
intermediaries.  The  Department  has 
decided  to  allow  sub-State 
intermediaries  in  areas  where  there 
appears  to  be  enough  preservation 
activity  to  justify  a  sub-State 
intermediary.  However,  any  sub-State 
intermediary  must  apply  to  administer 
grants  in  a  geographic  area  covering  at 
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least  one  HUD  area  office.  In  most 
States,  any  economies  of  scale  would  be 
lost  if  th*ere  was  more  than  one 
intermediary.  In  its  review  of 
intermediaries  the  Department  will 
review  and  rate  all  local  intermediaries 
before  reviewing  State  and  regional 
intermediaries.  However,  the 
Department  will  consider  the  capacity, 
experience,  and  point  scores  of  all  local. 
State  and  regional  intermediaries  before 
making  final  intermediary  selection. 
National  intermediaries  will  be  chosen 
for  those  areas  for  which  no  other 
acceptable  intermediary  has  applied. 

Concern  from  eleven  commenters  lead 
to  suggestions  that  outside  parties, 
particularly  resident  groups,  should  be 
able  to  comment  on  the  applications 
and  selections  of  intermediaries. 

Because  the  selection  of  intermediary 
grantees  is  competitive,  the  disclosure 
of  grant  applications  would  be  in 
violation  of  section  12  of  the 
Departrrrent  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3537a), 
and,  therefore,  the  Department  cannot 
implement  this  suggestion. 

One  commenter  suggested  that 
intermediaries  be  required  to  state  in 
their  proposals  how  they  will  deal  with 
the  probKm  of  nronitoring 
unincorporated  entities  to  ensure  that 
they  act  with  proper  fiscal  star>dards. 

The  same  comrT>enter  agreed  with  the 
Department’s  preference  for  an 
intermediary  handlingboth  Resident 
Capacity  and  Predevelopment  grants.  As 
part  of  its  overall  evaluation  of  each 
intermediary’s  application,  the 
Department  will  evaluate  proposals  to 
deal  with  the  problem  of  monitoring 
fiscal  staiulards. 

One  commenter  requested  that 
Community  Action  Agencies,  which 
have  been  the  leader  in  services  to  the 
low-income  community  in  all  areas  for 
more  than  25  years,  be  eligible 
intermediaries.  The  Department  is 
adhering  to  the  statutory  definition  of 
intermediary,  but  to  the  extent  such  an 
agency  has  the  capacity  to  become  an 
eligible  aj^licant  und^  the  guidelines, 
a  Community  Action  Agency  could 
apply. 

Several  commenters  suggested  that 
intermediaries  receive  preference  if  they 
have  a  structured  plan  that  maximizes 
resident  p>articipation  In  administrative 
policy  issues.  Another  commenter 
requested  that  HUD  require 
intermediaries  to  woik  with  a  tenant- 
based  coalition,  and  if  an  intermediary 
cannot  develop  this  support,  HUD 
should  administer  the  grants.  The 
Department  will  not  include  this 
requirement  because  It  would  be  too 
burdensmne.  particularly  for  naticma) 
intermediaries.  However,  four 


commenters  suggested  ^ving  preference 
to  intermediaries  with  demonstrated 
resident/nonprofit  accountability.  The 
Department  will  give  preference  for 
such  a  demonstrated  trade  record. 

One  commenter  recommended 
deleting  language  that  requires 
intermediaries  to  have  a  record  of 
service  in  “multiple  communities” 
because  the  language  is  vague  and 
confusing.  The  requirement  is  statutory 
and  therefore  the  language  remains 
unchanged.  The  Department  does  not 
agree  that  it  is  confusing.  The 
E)epartment  considers  “a  record  of 
service  *  *  *  in  multiple 
communities’*  to  mean  the  intermediary 
has  worked  with  various  types  of 
organizations  within  varied 
communities.  Preferably  these 
commimities  would  indude  a  cross- 
section  of  the  geographic  area  for  which 
the  intermediary  is  applying  to 
administer  grants.  T^  definition  would 
exdude  an  intermeduuy  that  has 
worked  solely  in  one  community  cht 
neighborhood. 

3'.  Intermediary  Tasks 

Seven  commenters  requested  nmre 
detail  in  the  NOFA  of  the  Department's 
expectations  to  guide  intermediaries, 
particularly  in  their  monitoring 
activities,  with  standards  and 
timeframes.  Several  sought  clarification 
of  the  legal  responsibilities  of  the 
intermediaries,  others  felt  intermediary 
activities  should  be  expanded  and 
negotiated  with  HUD  to  include 
underwriting,  monitoring,  servidi>g,  site 
visits,  and  technical  assistance 
provision.  One  commenter  sought 
clarification  of  whether  an  intermediary 
will  act  as  a  delegated  processor  with 
final  grant  authority,  or  whether  it  will 
function  under  some  other  model.  One 
commenter  disagreed  with  negotiating 
the  level  of  activities,  arguing  that  HUD 
should  require  specific  tasks  of  all 
intermediaries  to  get  all  essential  tasks 
covered.  The  Department  has  seriously 
considered  this  issue  and  has  provided 
a  greater  level  of  detail  of  its 
expectations  of  the  intermediaries. 

The  Department  will  not  allow  a 
variety  of  participation  levels  by  * 
intermediaries.  However,  if  an 
intermediary  seeks  to  perform  a  hi^er 
level  of  activities,  such  as  technical 
assistance,  it  may  apply  to  perform 
these  activities  \uMler  a  separate  HUD 
NOFA  that  will  implement  section  254 
of  LIHPRHA  as  added  by  section  312  of 
the  Housing  and  Community 
Development  Act  of  1992.  That  NOFA  is 
expect^  to  be  published  soon. 

One  commenter  stated  that 
intermediaries,  in  general,  should  not 
have  say  over  who  is  selected  as  a 


priority  purchaser,  which  consultants 
are  hiim,  what  are  the  contract  terms, 
etc.  While  the  Department’s  regulations 
regarding  priority  purchasers  are 
separate  finom  this  NOFA,  the 
intermediaries  will  have  review 
authority  over  consultants  hired  and 
terms  of  contracts  under  the  technical 
assistance  grants. 

One  commenter  suggested  that  some 
technical  assistance  grantees  may  want 
closer  oversight  and  assistance,  and 
intermediaries  should  be  required  to 
provide  to  those  grantees  what  is  agreed 
upon  in  the  grant.  As  discussed  above, 
and  in  order  to  provide  consistency 
nationwide,  the  grantees  cannot  request 
a  higher  level  of  service  from  the 
intermediaries. 

4.  Accountability 

Three  commenters  suggested  that 
resident  groups  should  be  able  to 
formally  monitor  intermediaries  prior  to 
their  receipt  of  further  funding,  and  to 
include  standards  that  encourage 
intermediaries  to  have  accountability  to 
residents  and  nonprofits  without 
micromanagement  by  the  intermediary. 
One  of  these  commenters  suggested  that 
intermediaries  should  show  evidence  of 
a  commitment  to  tenant  organizing; 
another  suggested  a  stronger  conflict  of 
interest  proviso  and  performance 
benchmarks  for  the  intermediary. 
However,  a  fourth  commenter  believed 
oversight  of  intermediaries  should  not 
be  by  tenant  groups  or  other  prospective 
grantees:  rather,  HUD  should  provide 
this  oversight.  This  commenter 
recommended  a  selection  of 
intermediaries  when  the  track  record 
indicates  absence  of  abuse.  As  part  of  its 
monitoring  of  intermediaries,  the 
Department  will  accept  comments  from 
outside  parties  on  intermediary 
performance  after  intermediary  grants 
are  in  place  and  active.  However,  the 
Department  does  not  find  it  appropriate 
to  include,  nor  does  it  desire  to  delay 
intermediary  funding  by  incltiding. 
resident  groups  directly  in  the 
monitoring  process. 

5.  Other  Comments 

One  commenter  recommended  that 
the  benchmarks  for  Technical 
Assistar>ce  Ckantees  be  made  by  the 
Department,  rather  than  left  up  to  the 
intermediary.  The  statute  requires  that 
HUD  work  with  intermediaries  to  come 
up  with  the  performance  benchmarks 
for  the  Predevelopment  Grant  phases. 
The  Department  hatends  these 
benchmarks  to  be  consistent  across  the 
country. 

One  commenter  requested 
clarification  that  intermediaries,  at  their 
own  risk,  may  incur  costs  from  the  date 
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they  are  selected,  as  opposed  to  the  date 
of  contract  execution.  The  Department 
agrees  with  this  request;  however,  no 
actual  fees  will  be  paid  prior  to  the  date 
of  contract  execution  and  the 
intermediary  may  not  begin  funding 
technical  assistance  grantees  prior  to 
such  execution. 

II.  Purpose  and  Substantive  Description 
A.  Authority  and  Background  - 

The  funding  made  available  under 
this  NOFA  is  authorized  by  section  312 
of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550,  approved  October  28, 1992)  in 
order  to  provide  assistance  to  resident 
groups  and  Community-Based  Nonprofit 
Housing  Developers  (CBDs)  involved  in 
projects  proceeding  under  the 
provisions  of  the  Emergency  Low- 
Income  Housing  Preservation  Act  of 
1987  (Pub.  L.100-242,  section  201  of  the 
Housing  and  Community  Development 
Act  of  1987,  approved  Feb.  5, 1988) 
(ELIHPA)  or  the  Low  Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990  (Pub.  L. 
101-625,  section  601  of  the  National 
Affordable  Housing  Act  (NAHA), 
approved  November  28, 1990) 
(LIHPRHA). 

The  origins  of  LIHPRHA  are  in 
ELIHPA.  The  purpose  of  ELIHPA  was  to 
preserve  low-income  affordability 
restrictions  on  certain  HUD-insured  or 
assisted  multifamily  projects.  ELIHPA 
authorized  the  use  of  incentives  to 
encourage  owners  to  retain  low-income 
affordability  restrictions  or  to  transfer 
the  property  to  purchasers  who  would 
agree  to  retain  those  restrictions.  The 
fundamental  principles  underlying 
ELIHPA  were  that  the  low-income 
housing  should  be  preserved  for  the 
intended  beneficiaries  and  that  owners 
should  be  guaranteed  a  fair  and 
reasonable  return  on  their  investments. 

ELIHPA  was  intended  to  be  a 
temporary  measure  that  w'ould  allow 
Congress  time  to  fashion  a  permanent 
program  for  the  preservation  of  existing 
low-income  housing  projects.  This 
permanent  program  is  LIHPRHA,  which 
replaced  ELIHPA  except  to  the  extent 
that  section  604  of  NAHA  provides  a 
transition  option  for  certain  owners.  In 
addition,  section  226  of  LIHPRHA 
establishes  the  Resident 
Homeownership  Program,  under  which 
tenants  may  become  homeowners  of 
eligible  low  income  housing.  The 
Department’s  regulations  implementing 
these  statutory  provisions  are  set  out  in 
24  CFR  part  248.  (Applicants  should 
note  that  part  248,  as  codified  in  the 
April  1, 1993,  revision  of  the  Code  of 
Federal  Regulations  (CFR)  was  amended 


subsequently  in  a  rule  published  on  July 
13, 1993  (57  FR  3384).  Most 
requirements  under  this  NOFA  were 
imposed  by  title  III  of  the  Housing  and 
Community  Development  Act  of  1992 
and  are  included  in  the  July  13, 1993, 
amendments  to  part  248.) 

B.  Bequest  for  Applications 

Eligible  intermediaries  are  invited  to 
apply  to  administer  funds  under  the 
provisions  of  this  NOFA  (see  Section 
V.A,  “Obtaining  Intermediary 
Applications”  of  this  NOFA).  The 
Department  will  announce  the  selected 
intermediaries  and  will  publish  the 
addresses  of  the  intermediaries  and  the 
date  on  which  applicants  may  apply  to 
intermediaries  for  technical  assistance 
grant  funds.  Selected  intermediaries 
will  also  announce  the  availability  of 
technical  assistance  grant  funds  as 
described  in  Section  III  of  this  NOFA. 

C.  Allocation  and  Funding 

The  purpose  of  this  NOFA  is  to  make 
available  $45  million  in  funds  to  and 
through  intermediaries  for  eligible 
resident  and  community  organizations. 
The  dollar  amounts  will  be  made 
available  on  a  State-by-State  basis  for 
two  types  of  grants:  Resident  Capacity 
grants  and  Predevelopment  grants.  The 
description  of  how  funds  will  initially 
be  divided  by  State  is  listed  in 
Appendix  B  of  this  NOFA.  The 
Department  will  rate  local 
intermediaries,  then  State 
intermediaries,  then  regional 
intermediaries  before  making  selections 
for  each  geographic  area.  Some  States 
may  be  subdivided  for  purposes  of  the 
NOFA  activities  if  there  are  a  sufficient 
number  of  eligible  low-income  housing 
projects  in  the  State  to  justify  sub-State 
intermediaries.  Local  or  sub-State 
intermediaries  applying  to  perform 
grant  administration  activities  must 
apply  to  perform  activities  covering  at 
least  the  jurisdiction  of  one  HUD  area 
office.  The  Department  will  generally 
favor  local  or  sub-State  intermediaries 
over  State  intermediaries,  and  will  favor 
State  intermediaries  over  regional 
intermediaries. 

However,  before  making  the  final 
intermediary  selections,  the  Department 
will  assess  the  overall  capacity  and 
experience  of  intermediary  applicants.  If 
no  intermediary  applicant  applies  to 
administer  grants  in  a  particular  State  or 
area,  the  Department  will  select  a 
national  intermediary  to  perform  those 
activities  in  that  State  or  area.  If  no 
acceptable  application  is  received  from 
a  national  intermediary,  the 
Department’s  field  offices  will 
administer  the  Resident  Capacity  and 
Predevelopment  grants  for  all  areas  not 


covered  by  local.  State,  or  regional 
intermediaries. 

The  Preservation  Technical  • 
Assistance  Grant  program  that  is 
currently  being  administered  by  the 
Department,  in  accordance  with  a 
NOFA  published  on  September  3, 1992, 
at  57  FR  40570  (as  amended  at  57  FR 
56929  (December  1, 1992)  and  58  FR 
8766  (February  17, 1993)),  will  be 
terminated  at  intermediary  selection.  A 
portion  of  the  unreserved  funds  from 
that  earlier  NOFA  will  be  made 
available  under  this  NOFA  through  the 
intermediaries.  Grantees  active  under 
the  September  3, 1992,  NOFA  will 
continue  under  that  grant  program 
unless  they  apply  for  and  receive  funds 
under  this  NOFA. 

The  two  forms  of  technical  assistance 
grants  that  will  be  made  available 
through  intermediaries  are  Resident 
Capacity  grants  and  Predevelopment 
grants.  These  are  described  in  Appendix 
A  to  this  NOFA.  Of  the  $45  million 
available  from  FY  1993  and  1994 
appropriations,  $13.5  million  is 
available  for  Resident  Capacity  grants 
and  $31.5  million  is  available  for 
Predevelopment  grants.  Of  any 
additional  funds  made  available  under 
this  program,  30  percent  will  be  set 
aside  for  Resident  Capacity  grants  and 
70  percent  for  Predevelopment  grants. 
The  dollar  amounts  available  to  the 
individual  resident  and  community 
organizations  shall  be  limited  to  $30,000 
for  Resident  Capacity  grants  and 
$200,000  for  Predevelopment  grants. 

The  Predevelopment  grants  will  be 
funded  in  at  least  two  phases.  The 
performance  benchmarks  for  these 
phases  will  be  negotiated  between  the 
Department  and  selected  intermediaries 
prior  to  technical  assistance  application 
submission. 

III.  Intermediaries 

A.  Eligible  Intermediaries 
(1)  General  Definition 

An  eligible  intermediary  applicant  is 
a  local.  State,  regional,  or  national 
nonprofit  or  quasi-public  organization 
or  a  State  or  local  housing  agency  that 
has  as  a  central  purpose  of  its 
organization  the  preservation  of  low- 
income  housing  and  the  prevention  of 
displacement  of  low-  and  moderate- 
income  residents.  An  eligible 
intermediary  must  not  receive  direct 
Federal  appropriations  for  operating 
support.  All  intermediaries  must  have  a 
record  of  service  to  low-income 
individuals  or  community-based 
nonprofit  housing  developers  in 
multiple  communities,  and  must  meet 
the  standards  of  fiscal  responsibilities 
established  in  OMB  Circulars  A-110 
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and  A-122  or,  if  a  State  or  local  agency, 
24  CFR  85  and  OMB  Circular  87.  In 
addition,  intermediaries  must  have 
experience  with  the  allocation  or 
administration  of  grant  or  loan  funds. 
(Copies  of  OMB  circulars  are  available 
from  E.O.P.  Publications,  room  2200, 
New  Executive  Office  Building, 
Washington,  DC  20503,  telephone  (202) 
395-7332.  (This  is  not  a  toll-free 
number.)  There  is  a  limit  of  two  free 
copies.) 

(2)  Intermediary  Categories 

(a)  A  national  nonprofit  applicant 
must  also  have  been  in  existence  for  at 
least  five  years  and  be  classified  as  an 
exempt  organization  under  section 
501(c)(3)  of  the  Internal  Revenue  Code 
of  1986. 

(b)  A  regional.  State  or  local  nonprofit 
applicant  must  also  have  been  in 
existence  for  at  least  three  years  and 
either  be  classified  as  an  exempt 
organization  under  section  501(c)(3)  of 
the  Internal  Revenue  Code  of  1986  or  be 
recognized  otherwise  as  a  tax-exempt 
entity. 

(c)  A  State  or  local  agency.  This 
category  includes  public  housing 
agencies  and  State  housing  finance 
agencies. 

B.  Fees 


exceed  five  percent  of  the  total  funds 
available  to  the  jurisdiction.  If  an 
intermediary  reviews  and  rejects  a 
technical  assistance  application,  it  will 
receive  an  administrative  fee  of  $500.  If 
an  intermediary  receives  no  technical 
assistance  grant  applications,  it  will 
receive  only  its  start-up  fee.  On 
occasion,  the  Department  will  review 
grant  activity  to  determine  if 
reallocation  of  funds  between 
geographic  regions  is  necessary. 

C.  Eligible  Tasks 

Intermediaries  may  apply  for  one  or 
both  parts  of  the  intermediary  tasks 
described  in  this  NOFA.  The  two 
distinct  tasks  are: 

•  Administering  Resident  Capacity 
grants;  and 

•  Administering  predevelopment 
grants.  Through  its  application,  an 
intermediary  must  describe  the  specific 
jurisdiction  in  which  it  proposes  to 
perform  such  tasks. 

There  will  be  no  duplication  of 
geographic  coverage  for  any 
administrative  task.  In  States  where 
there  is  sufficient  preservation  activity 
to  justify  sub-State  intermediaries.  State 
or  regional  intermediaries  may  apply  to 
perform  activities  in  areas  that  include 
the  jurisdiction  of  one  or  more  HUD 
field  offices.  In  no  case  will  a  field  office 
jurisdiction  be  subdivided  for  purposes 
of  intermediary  selection  for  grant 
administration.  To  assure  maximum 
geographic  coverage  by  intermediaries, 
HUD  may  negotiate  geographic  coverage 
with  intermediaries  as  part  of 
intermediary  selection. 

Specific  tasks  for  all  intermediaries 
will  include  the  following: 

•  Advertising  fund  availability  for  the 
jurisdiction  overseen. 

•  Producing  and  distributing  grant 
application  kits.  (A  sample  kit  will  be 
provided  by  the  Department.) 

•  Accepting  grant  applications. 

•  Reviewing  and  approving  or 
rejecting  grant  applications. 

•  Executing  grant  agreements.  (A 
draft  grant  agreement  will  be  provided 
by  the  Department.) 

•  Vouchering  for  funds  through  the 
Department. 

•  Disbursing  grant  funds. 

•  Monitoring  activities  under  the 
grant,  including  compliance  under  the 
grant  agreement,  throughout  the  term  of 
the  grant. 

•  Reporting  to  the  Department  at  least 
quarterly  on  the  status  of  applications, 
grant  awards,  grantee  activities,  and 
funds  expended. 

•  Maintaining  grant  documentation 
for  HUD  monitoring  and  audits. 


Each  selected  intermediary  will 
receive  processing  fees.  The  fees  will 
include  a  start-up  fee  of  $15,000  and  an 
additional  fee  of  five  percent  of  each 
technical  assistance  grant  the 
intermediary  administers,  which  will  be 
allocated  as  the  grants  are  disbursed. 
These  fees  are  based  on  the 
intermediary  performing  the  following 
activities:  Announcing  the  availability 
of  grant  funds;  producing  and 
distributing  application  Idts;  accepting, 
reviewing  and  approving  and/or 
rejecting  grant  applications;  executing 
grant  agreements;  disbursing  grant 
funds;  monitoring  the  grantees’ 
activities  under  the  grant  award; 
monitoring  compliance  with  the  grant 
agreement  through  the  term  of  the  grant; 
and  maintaining  documentation  of  grant 
activities  for  the  Department’s 
monitoring  of  the  intermediary. 

Intermediaries  will  be  legally 
responsible  to  the  Department  for 
approving  eligible  applicants,  activities, 
and  budgets,  and  shall  maintain  all 
correspondence  with  and 
documentation  regarding  the  technical 
assistance  grantees  for  not  less  than  five 
years.  All  intermediaries  will  receive 
the  start-up  fee  when  the  intermediary 
contract  is  executed.  Intermediaries  will 
draw  down  five  percent  of  each 
technical  assistance  grant  award  at  the 
time  those  awards  are  disbursed,  not  to 
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D.  Ineligible  Intermediary  Activities 
Intermediaries  may  not  receive 

payment,  directly  or  indirectly,  from  the 
proceeds  of  grants  they  have  approved. 

In  addition,  intermediaries  may  not 
provide  other  services  to  grant 
recipients  with  respect  to  the  specific 
properties  for  which  the  grant  has  been 
awarded. 

E.  Selection  Criteria 

1.  Threshold 

Intermediaries  must  meet  minimum 
criteria  described  in  Section  III.A, 
"Eligible  Intermediaries,’’  of  this  NOFA. 

If  in  its  review  the  Department 
determines  that  the  applicant  does  not 
meet  the  threshold  criteria,  the 
application  will  be  rejected.  If  the 
application  does  meet  the  threshold 
criteria,  then  the  Department  will  select 
intermediaries  through  a  rating  and 
ranking  competition  described  in 
Section  III.E(2)  of  this  NOFA. 

2.  Preferences  and  Factors  for  Award 

The  intermediary  applications  will  be 
rated  and  ranked  on  a  point  system, 
with  the  maximum  point  score  of  100. 
The  Department  will  first  rate  and  rank 
any  local  or  sub-State  intermediary 
applications,  then  all  State  intermediary 
applications,  and  then  regional 
applications.  In  general,  the  Department 
will  give  preference  to  local 
intermediaries,  as  discussed  in  Section 
n.C,  "Allocation  and  Funding’’,  of  this 
NOFA;  however,  capacity,  experience, 
and  overall  points  for  these 
intermediaries  will  be  considered  before 
selection.  The  Department  may  establish 
a  threshold  score  on  capacity  and 
experience  that  local  applicants  must 
meet  in  order  to  oualify  for  funding. 

After  selecting  local.  State,  and 
regional  intermediaries,  the  Department 
will  rate  and  rank  all  national 
intermediary  applications  to  select  an 
intermediary  in  States  or  regions  for 
which  no  other  eligible  intermediary, 
acceptable  to  the  S^retary,  has 
submitted  a  proposal  to  participate.  If 
no  such  national  intermediary  applies  to 
perform  NOFA  activities,  the 
Department,  through  its  field  offices, 
will  administer  technical  assistance 
grant  funds  for  all  areas  without  an 
acceptable  intermediary.  The 
Department  will  consider  joint  venture 
applications  as  long  as  one  eligible 
intermediary  is  identified  in  the 
application  as  the  primary  applicant. 
The  rating  points  will  be  allocated  based 
on  the  categories  below: 

(a)  Preservation  Experience.  (30 
points)  The  Secretary  shall  give  rating 
points  to  applications  from  eligible 
intermediaries  based  on  expertise  or 
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experience  with  ELIHPA  and  UHPRHA. 
Maximum  points  will  be  given  to 
applicants  with  significant 
demonstrated  expertise  or  experience 
wHh  ELIHPA  or  UHPRHA. 

(b)  Range  of  Activities.  (10  points) 

These  points  will  be  given  to 
organizations  applying  to  administer 
both  the  Resident  Opacity  grants  and 
the  Predevelopment  grants,  rather  than 
applying  to  administw  just  one  of  those 
grant  programs. 

(c)  Direct  Experience.  (30  points) 

Rating  points  will  be  given  to 
intermediaries  based  on  their  direct 
ex-perience  in  performing  the  tasks  fcM* 
which  they  have  applied.  This  would 
include  administration  of  grants  to 
resident  organizations,  administration  of 
grants  to  nonprofit  organizations  and 
State  or  local  agencies,  and  monitoring 
of  nonprofit  grantees.  The  Department 
will  not  assign  preference  to 
intermediaries  with  experience  in 
administering  Federal  grants,  but  may 
exclude  applicants  that  have  failed  to 
perform  under  prior  contracts  of  a 
similar  nature. 

(d)  Organizational  Capacity.  (30 
points)  Each  applicant  will  be  rated  on 
its  organizational  capacity  to  implement 
its  plan  to  administer  grants.  Each 
applicant  should  submit  evidence  that 
its  organization  can  implement  the 
proposed  activities  in  an  efficient 
manner,  based  on  demonstrated 
organizational  capacity  and  staff 
expertise. 

IV.  Responsibilities  of  Intermediaries 

A.  General 

Intermediaries  will  be  responsible  for 
performing  the  tasks  listed  in  Section 
III.C,  "Eligible  Tasks,”  of  this  NOFA. 

The  technical  assistance  grant  program 
that  the  intermediaries  will  be 
administering  is  described  in  detail  in 
Appendix  A  to  this  NOFA. 

B.  Timeframes 

Once  funding  availability  is 
advertised  by  the  intermediary  for  its 
jurisdiction,  technical  assistance 
applications  will  be  submitted  to  the 
intermediaries  on  an  ongoing  basis.  If 
the  applications  are  aoceptable,  grants 
must  awarded  no  later  than  30 
calendar  days  after  a  complete 
application  is  recmved  by  the 
intermediary.  If  the  application  is  found 
to  be  substantially  complete  (i.e.,  there 
are  no  missing  m^ibits),  but  technically 
deficient  (i.e.,  an  exhibit  does  not 
adequately  meet  (he  application 
requirements),  the  int«naaediary  shall 
send  the  applicant  a  deficiency  fetter 
and  allow  14  daysftw  resubmission  of 
deficient  exhibits.  The  intermediary  will 


have  an  additional  30  da3rs  to  review 
and  approve  an  apphcation,  following 
receipt  of  application  revisions.  If  the 
application  is  not  substantially 
complete,  it  will  be  r^ected. 

C.  Technical  Assistance  Grant  Selection 
Criteria 

1.  Resident  Capacity  Grants 

All  Resident  Capacity  applicants  will 
receive  an  application  kit,  which  will  be 
produced  and  distributed  by  the 
intermediary.  A  sample  application  kit 
will  be  provided  to  the  intermediaries 
from  the  Department.  Applications  will 
be  accepted  on  an  ongoing  basis,  and  all 
acceptable  applications  will  be 
approved  unless  there  are  no  funds 
available  for  Resident  Capacity  grants. 
Intermediaries  must  review  and  approve 
or  reject  applications  for  Resident 
Capacity  grants  based  on  the  following 
threshold  criteria; 

(a)  The  applicant  meets  the  eligible 
applicant  criteria  listed  in  paragraph  A 
of  Appendix  A  to  this  NOT  A. 

(b)  The  applicant  is  applying  for 
funds  for  eKgibfe  activities  listed  in 
paragraph  D(l)  cpf  Appendix  A  to  this 
NOTA. 

(c)  The  applicant  has  notified  the 
residents  of  its  application  in 
accordance  with  paragraph  B  of 
Appendix  A  to  this  NOFA. 

(d)  The  plan  for  promoting  the  ability 
of  residents  to  participate  meaningfully 
in  the  preservation  process  is  reasonable 
and  feasible. 

(e)  The  budget  submitted  with  the 
application  reflects  reasonable  costs 
directly  associated  with  the  grant 
activities. 

(f)  The  estimate  of  time  necessary  to 
achieve  completion  of  activities  and 
delivery  of  products  is  reasonable  and 
realistic  and  within  the  time  frames  set 
forth  in  the  applicable  program 
regulation. 

2.  Predevelopment  Grants 

All  Predevelopment  grant  applicants 
will  receive  an  application  kit  that  will 
have  been  produced  and  distributed  by 
the  intermediary.  A  sample  application 
kit  will  be  provided  to  the 
intermediaries  from  the  Department. 
Applications  will  be  accepted  on  an 
ongoing  basis,  and  all  aco^able 
applications  will  be  apfmwed  unless 
there  are  no  funds  available  lor 
Predev^opment  giants.  Intermediaries 
must  review  and  approve  or  reject 
applications  for  Predevelo{»nent  grants 
based  <m  the  following  thredtokl 
criteria: 

(a)  The  applicant  meets  the  tii^le 
applicant  criteria  listed  in  paragraph  A 
of  Appendix  A  to  this  NOFA; 


(b)  The  applicant  is  applying  for 
eligible  activities  listed  in  paragraph 
D(2)  of  Appendix  A  to  this  NOTA; 

(c)  The  applicant  has  notified  the 
residents  of  its  application  in 
accordance  with  paragraph  B  of 
Appendix  A  to  this  NOTA; 

(d)  The  plan  for  promoting  and 
achieving  a  resident  supported  purchase 
of  the  property  must  be  reasonable  and 
feasible  and  in  conformance  with  the 
appropriate  program  regulations  and 
guidelines.  This  will  include  an 
evaluation  of  the  e}q)erience  and 
capacity  of  the  applicant’s  development 
team; 

(e)  The  budget  submitted  with  the 
application  reflects  reasonable  costs 
directly  associated  with  the  grant 
activities  that  would  result  in  the 
development  of  a  feasible  purchase;  and 

(f)  The  estimate  of  time  necessary  to 
achieve  completion  of  activities  and 
delivery  of  products  is  reasonable  emd 
realistic  and  within  the  time  frames  set 
forth  in  the  applicable  program 
regulation. 

3.  Competing  Grant  Applications 

If  a  second  tedmical  assistance 
application  is  received  within  30  days 
of  receipt  of  the  first  application  for  any 
property,  and  if  that  application  is  for 
the  same  grant  category,  the 
intermediary  shall  have  an  additional  20 
days  to  review  both  applications.  The 
total  review  time  for  any  grant  cannot 
exceed  50  days.  If  the  competing 
applications  are  for  Resident  Capacity 
grants,  resident  groups  and  Resident 
Councils  shall  have  |Hiority  over  other 
applicants.  If  the  competing 
applications  are  for  P^evelopment 
grants,  and  both  are  found  technically 
acceptable,  the  Intermediary  will  return 
the  applications  widi  instructions  that 
the  applicants  mee^  together  and  with 
the  residents  to  reach  a  resolution  for  a 
final  application.  If  no  compromise  is 
reached,  the  intermediary  will  approve 
the  applicant  that  the  intermediary  finds 
most  capable  of  performing  grant  and 
nonprofit  sponsor  activities.  In  addition, 
in  the  case  of  any  application,  if  there 
is  an  indication  that  a  majority  of  the 
residents  oppose  the  applicant’s 
selection,  that  application  shall  be 
denied. 

4.  Decision  Not  To  Fund 

In  any  denial  of  award  lettOT,  the 
intermediary  shall  be  required  to 
explain  the  reasons  for  its 
detenninatim.  in  edditkm,  if  the 
intermediary  makes  a  detmnination 
that  results  in  a  xeducfion  of  proposed 
grant  funds,  that  deterreination  ^all 
also  be  explained  in  writing. 
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5.  Appeals 

If  an  application  for  either  a  Resident 
Capacity  grant  or  a  Predevelopment 
grant  is  denied,  the  applicant  will  have 
the  right  to  appeal  that  denial  to  the 
Department.  The  appeal  must  be  made 
within  45  days  of  application  rejection 
to:  Multifamily  Preservation  Division, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  NW.,  room 
6284,  Washington  DC,  20410.  The 
Department  will  make  a  binding 
determination  within  45  days  of  the 
appeal. 

6.  Award  Notification 

If  an  applicant  is  awarded  and  accepts 
a  Resident  Capacity  or  Predevelopment 
grant,  the  applicant  must  inform  the 
residents  of  the  property  about  the 
award,  by  posting  a  notice  or  through  a 
resident  meeting  or  both,  within  three 
weeks  of  the  applicant’s  acceptance  of 
the  award. 

V.  Intermediary  Application  Process 

A.  Obtaining  Intermediary  Applications 

Intermediary  application  kits  are 
available  from  the  Multifamily 
Preservation  Division,  Department  of 
Housing  and  Urban  Development,  room 
6284,  451  7th  Street,  SW.,  Washington, 
DC  20410;  telephone  (202)  708-2300; 
and  the  Multifamily  Housing 
Clearinghouse,  P.O.  Box  6424, 

Rockville,  MD  20850,  telephone  1-800- 
955-2232. 

B.  Submitting  Applications 

Applications  will  be  submitted  to  the 
Multifamily  Preservation  Division 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW.,  room , 
6284,  Washington,  E)C  20410. 
Applications  must  be  received  no  later 
than  June  6, 1994.  No  facsimiled 
(FAXed)  applications  will  be  accepted. 
Any  application  received  after  5:00 
p.m.,  E.D.T.,  on  the  due  date  will  not  be 
accepted  for  processing  and  will  be 
returned  to  the  applicant.  Any 
corrections  to  deficient  applications 
made  in  accordance  with  Section  V.E  of 
this  NOFA  may  be  transmitted  by 
facsimile;  however,  the  original 
subsequently  must  be  submitted  by 
mail. 

C.  Submission  Requirements 

An  intermediary  must  provide  the 
following: 

(1)  A  completed  application, 
including  the  following,  as  applicable: 

(a)  0MB  Standard  Form  424; 

(b)  Identification  of  proposed 
geographic  area  in  which  it  will  perform 
intermediary  activities; 


(c)  Information  about  how  the 
applicant  meets  the  Factors  for  Award 
listed  in  Section  III.E(2)  of  this  NOFA; 

(d)  Information  about  the  applicant, 
including  its  history,  its  staff  and  their 
qualifications,  and  its  experience; 

(e)  Summary  of  plan  to  advertise  grant 
availability,  distribute  applications, 
review  applications,  disburse  funds,  and 
monitor  activities  under  the  grant; 

(f)  Evidence  of  tax  exempt  status,  if 
applicable; 

(g)  Certification  that  the  intermediary 
will  not  receive  payment,  directly  or 
indirectly,  from  the  proceeds  of  the 
grants  it  has  approved; 

(h)  Certification  that  assistance 
provided  under  this  NOFA  will  not  be 
used  to  supplant  or  duplicate  other 
resources  for  the  proposed  activities. 

For  purposes  of  this  paragraph,  "other 
resources”  means  resources  provided 
from  any  source  other  than  under  this 
NOFA; 

(i)  Other  disclosures,  certifications, 
and  assurances  (including  Drug-Free 
Workplace  and  Anti-Lobbying 
certifications),  as  required  under  the  law 
and  this  NOFA;  and 

(j)  Other  information  and  materials  as 
may  be  described  in  the  application  kit. 

D.  Intermediary  Selection  Process 

The  selection  process  for 
intermediaries  consists  of  a  threshold 
screening  to  determine  whether  the 
application  meets  the  technical 
requirements  for  application  submission 
contained  in  this  NOFA  and  the 
application  kit.  If  the  application  meets 
the  technical  requirements,  it  will  be 
reviewed  and  ranked  by  the 
Preservation  Division  in  HUD 
Headquarters  according  to  the  selection 
criteria  in  Section  III.E  of  this  NOFA. 
Within  60  days  from  the  application 
deadline,  the  Preservation  Division  will 
notify  an  intermediary  of  its  selection  or 
rejection.  Selected  intermediaries  will 
be  required  to  sign  a  grant  agreement.  If 
no  intermediary  is  selected  for  a 
particular  State,  the  HUD  field  offices 
will  administer  the  grants  directly. 

E.  Corrections  to  Deficient  Applications 

If  an  application  submitted  by  an 
intermediary  is  found  to  be  deficient  in 
a  nonsubstantive  manner,  the 
Department  will  inform  the  applicant  of 
such  deficiency  within  15  days  after  the 
application  deadline  and  the  applicant 
will  have  seven  days  to  submit  revisions 
to  its  application.  Nonsubstantive 
deficiencies  are  those  that  are  not 
integral  to  the  application’s  review, 
such  as  a  certification.  If  an  application 
is  substantively  deficient  at  the  time  of 
application  deadline,  the  application 
will  be  rejected. 


F.  Application  Selection  Timeframe 

The  Department  will  complete  its 
review  and  selection  process  within  60  i 
days  of  the  deadline  date  for  l 

intermediaries.  Once  intermediaries  are 
selected  and  agreements  are  executed, 
intermediaries  will  have  30  days  to 
make  grant  funds  available  to  eligible 
technical  assistance  applicants.  Grants 
from  technical  assistance  applicants 
will  be  accepted  on  a  rolling  basis  by 
the  intermediaries  administering  such 
grants. 

G.  Intermediary  Information 

The  Department  will  publish  in  the  | 
Federal  Register  the  list  of  selected 
Intermediaries  within  30  days  of  the 
date  that  the  Department’s  intermediary 
selection  process  is  completed.  That 
publication  will  include  information  for 
potential  technical  assistance  applicants 
on  how  to  obtain  application  kits  and 
will  list  contact  names  at  the 
Intermediary  organizations  selected  to 
administer  the  grants. 

VI.  Other  Matters 
Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(b)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in  i 

this  notice  relate  only  to  technical  j 

assistance  and,  therefore,  are 
categorically  excluded  from  the  ) 

requirements  of  the  National  j 

Environmental  Policy  Act.  ^ 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
Order.  Specifically,  the  funds  available 
under  this  NOFA  will  be  used  to  select 
intermediaries  that  will  administer 
technical  assistance  grants  to  eligible 
recipients.  The  grants  to  eligible 
recipients  will  be  for  technical 
assistance  activities  related  to  the 
preservation  of  low-income  housing. 

Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
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family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  ^  this  notice,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Section  102  of  the  HUD  Reform  Act: 
Documentation  and  Public  Access 
Requirements;  Applicant/Recipient 
Disclosures 

Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  banning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD’s  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b)  for  further  information  on 
these  documentation  and  public  access 
requirements.) 

Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
repjorts  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  generally  less  than  three  years. 

All  reports — ^both  applicant  disclosures 
and  updates — ^will  be  made  available  in 
accordance  %vith  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD’s  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  part  12, 
subpart  C,  for  further  information  on 
these  disclosure  requirements.) 

Section  103  HUD  Reform  Act 

HUD’s  regulation  (24  CFR  part  4) 
implementing  section  103  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3537a)  (Reform  Act)  applies  to 
the  funding  competition  announced 
today.  The  requirements  of  the  rule 
continue  to  apply  until  the 
announcement  of  selection  of  successful 
applicants. 


Both  HUD  and  intermediary 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  limited  by  24  CFR 
part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature,  as  well.  However,  a  HUD 
employee  who  has  specific  program 
questions,  such  as  whether  particular 
subject  matter  can  be  discussed  with 
persons  outside  the  Department,  should 
contact  his  or  her  Regional  or  Field 
Office  Counsel,  or  Headquarters  counsel 
for  the  program  to  which  the  question 
pertains. 

Section  112  of  the  Reform  Act 
Section  112  of  the  HUD  Reform  Act 
added  a  new  section  13  to  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3537b). 
Section  13  contains  two  provisions 
dealing  with  efforts  to  influence  HUD’s 
decisions  with  respect  to  financial 
assistance.  The  first  imposes  disclosure 
requirements  on  those  who  are  typically 
involved  in  these  efforts — ^those  who 
pay  others  to  influence  the  award  of 
assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by 
regulations  codified  in  part  86.  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  regulations, 
particularly  the  examples  contained  in 
Appendix  A  of  part  86. 

Any  questions  about  the  rule  should 
be  directed  to  the  Office  of  Ethics,  room 
2158,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-3000. 
Telephone:  (202)  708-3815  (voice/TIM3). 
(This  is  not  a  toll-free  number.)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 


Prohibition  Against  Lobbying  Activities 
The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C 
1352)  (the  “Byrd  Amendment”)  and  the 
implementing  regulations  at  24  CFR  j>art 
87.  ’These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87»  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Authority:  42  U.S.C.  4101  ef  seq.;  42  U.S.C. 
3535(d). 

Dated:  March  29. 1994. 

Jeanne  K.  Engel, 

General  Deputy  Assistairt  Secretary  for 
Housing — Federal  Housing  Commissioner. 

Appendix  A:  Technical  Assistance 
Applications 

A.  Eligible  Applicants 

(1)  General  Definition.  An  eligible 
applicant  must  notify  residents  of  all 
occupied  units  that  it  is  applying  for  a  grant. 
That  notification  shall  meet  the 
specifications  of  paragraph  B  below.  An 
eligible  applicant  is  one  of  the  entities 
described  in  the  following  paragraphs  (a) 
through  (c)  that  compdies  with  the  applicable 
criteria: 

(a)  Resident  Group.  Resident  Groups  are 
eligible  for  Resident  Capacity  grants  only.  For 
an  applicant  to  be  considered  a  resident 
group,  the  following  must  be  submitted: 

(i)  Evidence  that  the  greater  of  5%  of  the 
occupied  units  or  10  units  of  the  subject 
property  have  heads  of  households  that  are 
members; 

(ii)  A  copy  of  a  notice  announcing  an 
organizational  meeting  to  discuss  resident 
participation  in  decisions  affecting  die 
project; 

(iii)  A  copy  of  the  agenda  of  the 
organizational  meeting  referred  to  in  item  (ii) 
of  this  paragraph;  and 

(iv)  A  list  of  attendees  of  the  organizational 
meeting  referred  to  in  item  (ii)  of  this 
paragraph. 

(b)  Resident  Council.  (RC)  For  an  applicant 
to  be  considered  an  RC,  It  must  meet  the 
definition  of  “resident  council”  as  set  out  in 
§  248.101.  Specifically,  an  RC  is  any 
incorporated  nonprofit  organization  or 
association  in  which  membership  is  available 
to  all  the  tenants,  and  only  the  tenants,  of  a 
particular  project  and: 
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(i)  Is  representative  of  the  residents  of  the 
project; 

(ii)  Adopts  written  procedures  providing 
for  the  election  of  officers  on  a  regular  basis; 
and 

(iii)  Has  a  democratically  elected  governing 
board,  elected  by  the  residents  of  the  project, 

(c)  Community-Based  Nonprofit  Housing 
Developer.  (CBD)  For  an  applicant  to  be 
considered  a  CBD  it  must  submit  evidence 
that  it: 

(i)  Is  classified  as  tax  exempt  under  section 
501(c)(3)  of  the  Internal  Revenue  Code  of 
1986; 

(ii)  Has  been  in  existence  for  at  least  two 
years,  and  has  at  least  two  years  of  housing 
and  community  development  experience, 
prior  to  the  date  of  grant  application; 

(iii)  Has  a  record  of  service  to  low-  and 
moderate-income  people  in  the  community 
in  which  the  project  is  located; 

(iv)  Is  organized  at  the  neighborhood,  city, 
county  or  a  multi-county  level; 

(v)  In  the  case  of  an  organization  seeking 
to  acquire  eligible  housing  under  LIHPRHA, 
agrees  to  form  a  purchasing  entity  that 
conforms  to  the  definition  of  a  community- 
based  nonprofit  organization  (CBO)  in 
§248.101; 

(vi)  Agrees  to  use  its  best  efforts  to  secure 
majority  tenant  consent  to  the  acquisition  of 
the  project  for  which  grant  assistance  is 
requested.  Evidence  of  “best  efforts”  shall 
include  a  plan  in  the  application  which 
details  method  for  securing  such  support.  In 
addition,  continued  evidence  of  “best 
efforts,”  such  as  additional  resident  meetings 
and  notices,  is  required  as  a  grantee  moves 
towards  a  purchase. 

(2)  Resident  Capacity  Grant  Applicants. 
Applicants  for  Resident  Capacity  grants  must 
meet  the  eligibility  criteria  listed  in 
paragraph  A  of  this  Appendix.  In  addition, 
these  grants  may  be  made  only  with  respect 
to  eligible  low-income  housing,  as  defined  in 
§  248.101,  for  which  the  owner  has  filed  a 
Notice  of  Intent  under  ELIHPA,  an  Initial 
Notice  of  Intent  under  LIHPRHA,  or  a  Notice 
of  Election  to  Proceed  under  section  604  of 
NAHA  and  is  proceeding  under  the 
LIHPRHA  appraisal  process. 

(3)  Predevelopment  Grant  Applicants. 
Predcvelopment  grant  applicants  must  be 
RQs  or  CBDs  meeting  the  criteria  listed  in 
paragraph  A  of  this  Appendix.  These  grants 
may  be  made  only  to  organizations  seeking 
to  purchase  the  property  with  a  majority  of 
resident  support  for  the  purchase.  These 
grants  may  be  made  only  with  respect  to 
eligible  low-income  housing  projects  for 
which:  (i)  the  owner  has  filed  an  initial  or 
second  Notice  of  Intent  to  transfer  the 
housing  to  a  qualified  purchaser  under 
LIHPRHA,  or  has  filed  any  Notice  of  Intent 
under  LIHPRHA  or  ELIHPA  and  the  owner 
has  entered  into  a  binding  agreement  to  sell 
the  housing  to  the  applicant  organization,  or 
(ii)  the  owner  has  filed  a  Notice  of  Election 
to  Proceed  under  section  604  of  NAHA  and 
is  proceeding  under  the  LIHPRHA  appraisal 
process  and  has  entered  into  a  binding 
agreement  to  sell  the  housing  to  the  applicant 
organization.  This  binding  agreement  shall 
not  necessarily  be  a  formal  sales  contract; 
rather,  it  may  state  that  the  owner  will 
neither  work  with  nor  accept  a  purchase  offer 


from  any  other  entity  during  the  term  of  the 
grant,  as  long  as  the  grantee  is  progressing 
towards  a  purchase  offer,  plan  of  action  or 
resident  homeownership  plan,  and 
acquisition  in  a  reasonable  period  of  time. 

(4)  Conflict  of  Interest.  Each  applicant  must 
certify  that  its  organization  is  not  a  “Related 
Party”,  as  set  forth  in  24  CFR  248.101,  and 
that  no  individual  that  has,  or  has  had  within 
the  last  five  years,  a  personal  or  professional 
relationship  with  the  owner  entity  will 
receive  financial  benefit  from  the  grant  funds. 
This  certification  shall  prohibit  using  mutual 
consultants,  attorneys,  etc.  It  shall  not 
explicitly  prohibit  using  architects  or 
engineers  that  have  worked  with  the  owner 
or  in  the  property  in  the  past,  as  long  as  there 
is  no  ongoing  professional  relationship  with 
the  owner  that  could  be  perceived  as  a 
conflict  of  interest  A  nonprofit  general 
partner  of  an  eligible  property  that  is 
attempting  to  buy  out  its  limited  distribution 
partners  is  exempt  from  this  part  of  the 
conflict  of  interest  requirement.  A 
certification  shall  also  require  disclosure,  to 
the  intermediary  and  the  tenants  of  any 
relationship  with  ownership,  management,  or 
any  other  parties  to  a  sale,  and  will  state  that 
the  applicant  will  not  seek  any  ffnancial 
benefit  from  project  ownership  or  operations 
other  than  those  disclosed. 

B.  Resident  Notification 
Each  applicant  will  be  required  to  notify 
residents  of  the  property  of  its  application 
prior  to  submitting  the  application  package  to 
the  intermediary.  That  notificetion  shall  be  In 
writing,  be  distributed  to  each  resident  of  the 
property,  and  include  a  summary  of  the 
applicant's  plan  for  the  property.  The 
notification  shall  also  Include  a  statement 
that  residents  can  themselves  become  eligible 
applicants  under  the  Preservation  Technical 
Assistance  grant  program.  In  addition,  the 
applicant  must  meet  with  the  residents  of  the 
property  at  least  two  weeks  prior  to 
application  submission,  and  give  the 
residents  at  least  two  weeks  notification  of 
such  meeting.  In  the  meeting  the  applicant 
must  provide  the  following  information  to 
the  residents; 

•  A  summary  of  the  grant  proposal; 

•  A  list  of  members  of  the  bo^  of 
directors,  if  known; 

•  A  list  of  the  proposed  development  team 
and  management  company,  if  known; 

•  A  list  of  all  proposed  consultants  and 
attorneys; 

•  Disclosure  of  any  relationship  with 
ownership,  management,  or  any  other  parties 
related  to  the  owner  or,  if  applicable,  related 
to  the  sale;  and 

•  Information  on  how  the  residents  may 
comment  to  the  intermediary  bn  the 
applicant’s  proposal  and  that  residents  shall 
have  14  days  to  submit  comments  to  the 
applicant  and  to  the  intermediary  on  the 
proposal.  This  information  shall  include  a 
name  and  contact  number  for  the 
intermediary  and  a  name  and  phone  number 
for  a  contact  person  in  the  applicant 
organization. 

If  the  applicant  is  unable  to  make  this 
notification  due  to  lack  of  access  to  the 
property  or  lack  of  resident  addresses,  the 
applicant  may  contact  the  intermediary  for 


assistance.  The  intermediary  may  contact  the 
owner  to  request  access  or  resident  addresses 
for  the  applicant.  If  the  owner  is 
uncooperative,  the  intermediary  may  contact 
the  HUD  field  office  for  assistance.  If 
residents  make  substantive  comments  to  tfie 
intermediary,  the  applicant  will  be  required 
to  address  these  comments  prior  to  any  grant 
award  from  the  intermediary. 

C.  Ineligible  Technical  Assistance  Applicants 

(1)  Entities  that  have  applications  pending 
for  funds  under  the  HOPE  2  program  are  not 
eligible  to  apply  for  funding  under  this 
NOFA  (because  the  owner  would  have 
already  elected  to  proceed  under  the  distinct 
requirements  applicable  to  HOPE  2  grants 
and  is  precluded  from  concurrently  filing  the 
prerequisite  Notice  of  Intent  under  LIHPRHA 
or  ELIHPA).  An  entity  that  is  receiving  HOPE 
2  funding  for  preservation-eligible  property  is 
ineligible  to  apply  under  this  NOFA  for  a 
grant  for  that  property  until  the  HOPE  2  grant 
has  been  terminated  due  to  HUD’s 
acceptance  of  the  owner's  filing  of  a  Notice 
of  Intent  under  EUHPA  or  UHPRHA. 

(2)  Entities  that  have  been  awarded  grants 
under  the  Preservation  NOFA  (entitled 
“Technical  Assistance  Planning  Grants  for 
Resident  Groups,  Community  Groups,  and 
Community-Based  Nonprofit  Organizations 
and  Resident  Councils”)  issued  September  3, 
1992  (57  FR  40570),  may  not  receive  funds 
under  this  NOFA  for  any  properties  for 
which  those  grants  were  funded  either  until 
all  funds  aw^ed  to  the  grantee  under  the 
1992  NOFA  have  been  expended,  or  until  the 
grant  under  the  September  3, 1992,  NOFA 
has  been  terminated  as  a  result  of  a  new  grant 
approval  under  this  NOFA.  The  total  funds 
received  from  the  September  3, 1992,  NOFA 
plus  the  total  grant  award  for  this  NOFA  may 
not  exceed  the  funding  limits  of  this  NOFA. 

A  grantee  under  the  September  3, 1992, 

NOFA  is  eligible  for  funds  under  this  NOFA 
only  if  it  also  meets  the  eligibility  criteria  of 
this  NOFA  and  meets  the  notification 
requirements  of  Paragraph  B  above. 

D.  Eligible  Technical  Assistance  Grant 
Activities 

(1)  Resident  Capacity  Grants.  Resident 
Capacity  grants  may  be  used  to  cover 
expenses  for  the  following  activities; 

•  Resident  outreach  and  coordination; 

•  Legal  services  to  incorporate  the  resident 
organization  or  RC,  establish  a  board  of 
directors,  write  by-laws,  or  establish 
nonprofit  status; 

•  Accounting  services  for  budgeting, 
planning,  and  creation  of  accounting  systems 
that  are  in  compliance  with  OMB  Orcular  A- 
llOor  A-122; 

•  Conducting  resident  meetings  and 
democratic  elections; 

•  Training  residents  and  developing 
resident  leadership;  and* 

•  Hiring  an  architect  or  engineer  to  advise 
the  residents  during  the  Preservation  Capital 
Needs  Assessment  and  or  the  appraisal  stage 
of  the  Preservation  process. 

•  Other  technical  assistance  related  to 
developing  the  capacity  of  the  residents  of 
the  organization  to  meaningfully  participate 
in  decisions  related  to  the  project. 

(2)  Predevelopment  Grants. 
Predevelopment  grants  may  be  used  to  cover 
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consultant  costs,  and  grantee  staff  and 
overhead  costs  related  to  the  following 
activities; 

•  Legal  services  to  organize  a  purchasing 
entity; 

•  Accounting  services  for  budgeting, 
planning,  and  creation  of  accounting  systems 
that  are  in  compliance  with  OMB  Circular  A- 
llOor  A-122; 

•  Preparing  bona  fide  offers  including 
contracts  and  other  documents  to  purchase 
the  property: 

•  Training  residents,  resident  council  staff 
and  board  members  on  the  Preservation 
process  and  in  skills  related  to  the  operation 
and  management  of  the  project; 

•  Developing  and  negotiating  management 
contracts,  related  contract  monitoring,  and 
management  procedures; 

•  Engineering  studies,  such  as  site,  water, 
and  soil  analysis,  mechanical  inspections; 
and  estimations  of  the  cost  of  rehabilitation 
and  of  meeting  local  building  and  zoning 
codes,  in  anticipation  of  purchasing  a 
property,  as  necessary  to  supplement  the 
capital  needs  assessment  developed  by  HUD  ' 
(see  the  Final  Guidelines  for  Determining 
Appraisals  of  Preservation  Value  Under 
LIHPRHA,  57  FR  1970  (May  8. 1992)); 

•  Securing  financing  and  preparation  of 
mortgage  documents,  transfer  documents, 
and  other  documentation  incident  to  closing 
a  purchase  offer; 

•  Preparing  feasibility  analyses,  market 
studies  and  management  plans; 

•  If  applicable,  creating  a  Community- 
Based  Nonprofit  Organization  that  conforms 
to  the  definition  of  such  organization  under 
24  CFR§  248.101: 

•  Preparing  a  Plan  of  Action,  Resident 
Homeownership  Plan,  and  related 
documents,  such  as  a  Transfer  of  Physical 
Assets  in  accordance  with  24  CFR 

§§  248.213, 135,  and  173;  and 

•  Other  activities  related  to  promoting  the 
ability  of  eligible  applicants  to  acquire, 
rehabilitate  and  competently  own  and 
manage  eligible  housing. 

E.  Ineligible  Grant  Activities 

Examples  of  activities  that  are  not  eligible 
to  be  funded  for  technical  assistance  grantees 
include; 

•  Earnest  money  deposits  as  part  of  a 
purchase  offer  made  under  24  CFR  248.157, 
248.161,  248.173,  and  248.175; 

•  Purchase  of  land  or  buildings  or  any 
improvements  to  land  or  buildings; 

•  Activities  not  directly  related  to  the 
eligible  activities  listed  in  paragraph  D  of  this 
Appendix  A; 

•  Entertainment,  including  associated 

costs  such  as  food  and  beverages,  except  that 
refreshments  served  at  resident  meetings 
shall  be  allowable  to  the  extent  they  facilitate 
resident  participation  in  planning  for  the 
grant;  * 

•  Pa>Tnents  of  fees  for  lobbying  services; 

•  Activities  funded  from  other  sources: 

•  Activities  completed  prior  to  the  time  an 
applicant  becomes  eligible  for  a  grant;  and 

•  Activities  performed  by  the 
administering  intermediary. 


Appendix  B:  Activity  Level  and  State 
Allocation 

The  allocation  of  funds  by  State  will  be 
determined  according  to  the  level  of  activity 
in  that  State  as  of  the  closing  date  for 
intermediaries  to  submit  applications  to 
become  intermediaries.  If  additional  grant 
funds  are  made  available,  the  State 
allocations  will  be  revised  according  to  the 
activity  levels  at  the  time  the  new  funding  is 
made  available.  The  total  funding  under  this 
NOFA  has  been  divided  by  the  number  of 
active  Notices  of  Intent  submitted  by  owners 
for  properties  in  the  State.  Regional  and 
national  intermediaries  may  utilize  funds  for 
their  entire  geographical  areas  on  a  first  come 
first  serve  basis,  rather  than  maintaining  the 
State  allocations  in  funding  grants.  Sub-State 
intermediaries  will  be  considered  in  the 
States  of  California,  Texas,  and  Washington. 
The  following  is  a  breakdown  of  dollar 
amounts  by  state  based  on  activity  level  by 
State  as  of  November  30, 1993.  This  will  be 
updated  prior  to  actual  release  of  funds  based 
on  activity  levels  at  the  time  of  intermediary 
selection,  but  provides  a  good  estimate  of 
expected  funds  available  by  State.  In 
addition,  the  Department  will  periodically 
assess  activity  levels  and,  if  necessary, 
reallocate  funds  among  intermediaries. 

Resident  Capacity  Grants 
Alabama;  $131,250 
Alaska;  $37,500 
Arizona;  $150,000 
Arkansas;  $150,000 
California;  $3,693,750 
Colorado;  $75,000 
Connecticut:  $187,500 
Delaware;  $0 

District  of  Columbia:  $3  7 ,500 
Florida:  $168,750 
Georgia:  $93,750 
Hawaii:  $131,250 
Idaho:  $243,750 
Illinois:  $243,750 
Indiana:  $375,000 
Iowa:  $243,750 
Kansas:  $18,750 
Kentucky;  $112,500 
Louisiana:  $168,750 
Maine:  $18,750 
Maryland;  $281,250 
Massachusetts;  $750,000 
Michigan;  $262,500 
Minnesota:  $375,000 
Mississippi;  $187,500 
Missouri;  $168,750 
Montana:  $93,750 
Nebraska:  $187,500 
Nevada:  $0 

New  Hampshire:  $18,7*0 
New  Jersey:  $225,000 
New  Mexico:  $18,750 
New  York:  $225,000 
North  Carolina;  $150,000 
North  Dakota:  $56,250 
Ohio:  $131,250 
Oklahoma;  $0 
Oregon:  $581,250 
Pennsylvania:  $262,500 
Puerto  Rico:  $75,000 


Rhode  Island:  $300,000 
South  Carolina;  $93,750 
South  Dakota:  $75,000 
Tennessee:  $187,500 
Texas:  $543,750 
Utah:  $56,250 
Vermont:  $18,750 
Virginia:  $206,250 
Virgin  Islands;  $0 
Washington:  $1,143,750 
West  Virginia:  $0 
Wisconsin:  $543,750 
Wyoming:  $0 

Predevelopment  Grants 
Alabama:  $306,250 
Alaska:  $87,500 
Arizona:  $350,000 
Arkansas:  $350,000 
California;  $8,618,750 
Colorado:  $175,000 
Connecticut;  $437,500 
Delaware:  $0 

District  of  Columbia:  $87,500 
Florida:  $393,750 
Georgia:  $218,750 
Hawaii;  $306,250 
Idaho:  $568,750 
Illinois:  $568,750 
Indiana:  $875,000 
Iowa:  $568,750 
Kansas:  $43,750 
Kentucky:  $262,500 
Louisiana:  $363,750 
Maine:  $43,750 
Maryland:  $656,250 
Massachusetts:  $1,750,000 
Michigan;  $612,500 
Minnesota:  $875,000 
Mississippi:  $437,500 
Missouri;  $393,750 
Montana:  $218,750 
Nebraska:  $437,500 
Nevada:  $0 

New  Hampshire;  $43,750 
New  Jersey;  $525,000 
New  Mexico:  $43,750 
New  York:  $525,000 
North  Carolina:  $350,000 
North  Dakota:  $131,250 
Ohio:  $306,250 
Oklahoma;  $0 
Oregon:  $1,356,250 
Pennsylvania;  $612,500 
Puerto  Rico;  $175,000 
Rhode  Island:  $700,000 
South  Carolina;  $218,750 
South  Dakota;  $175,000 
Tennessee:  $437,500 
Texas;  $1,268,750 
Utah;  $131,250 
Vermont:  $43,750 
Virginia:  $481,250 
Virgin  Islands:  $0 
Washington:  $2,668,750 
West  Virginia:  $0 
Wisconsin;  $1,268,750 
Wyoming:  $0 

[FR  Doc.  94-8065  Filed  4-5-94;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 
RIN  0905-ZA29 

Announcement  of  Availability  of 
Grants  for  Family  Planning  Nurse 
Practitioner  Training  Program 

AGENCY:  Office  of  Family  Planning, 

OPA,  PHS. 

ACTION:  Notice. 

SUMMARY:  The  Office  of  Family  Planning 
(OFP)  of  the  Office  of  Population  Affairs 
requests  applications  for  grants  under 
the  Family  Planning  Services  Training 
Program  authorized  under  section  1003 
of  the  Public  Health  Service  (PHS)  Act 
(42  U.S.C.  300a-l(a)).  Funds  are 
available  to  train  nurse  practitioners  in 
order  to  maintain  the  high  level  of 
performance  of  family  planning  service 
projects  funded  under  Title  X  of  the 
PHS  Act.  The  training  programs  to  be 
funded  will  provide  skill-based 
knowledge  for  registered  professional 
nurses  employed  in  Title  X  clinics  and 
will  enable  Title  X  service  grantees  to 
improve  the  delivery  of  family  planning 
services  to  persons  from  low-income 
families  and  other  persons  desiring  such 
services. 

ADDRESSES:  Application  kits  may  be 
obtained  from  and  applications  must  be 
submitted  to:  Grants  Management 
Office.  Office  of  Population  Affairs, 
East-West  Towers,  suite  N1115,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
DATES:  Applications  must  be 
postmarked  or  received  at  the  above 
address  no  later  than  June  6, 1994. 
Private  metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  which  are  postmarked  or 
delivered  to  the  Grants  Management 
Office  later  than  June  6, 1994  will  be 
judged  late  and  will  not  be  accepted  for 
review.  Applications  which  do  not 
conform  to  the  requirements  of  this 
program  announcement  or  meet  the 
applicable  requirements  of  42  CFR  part 
59,  subpart  C  will  not  be  accepted  for 
review.  Applicants  will  be  so  notifred, 
and  the  applications  will  be  returned. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Sam  Taylor,  Acting  Director,  Office 
of  Family  Planning  at  (301)  594-4008  is 
available  for  assistance  on  scientific, 
technical  and  program  aspects,  or  Mrs. 
Barbara  N.  Rosenberg,  Grants 
Management  Officer  at  (301)  594-4012 
is  available  for  business  management 
issues.  Staff  are  available  to  answer 
questions  and  provide  limited  technical 
assistance  in  the  preparation  of  grant 
applications. 


SUPPLEMENTARY  INFORMATION:  Title  X  of 
the  PHS  Act.  42  U.S.C.  300,  et  seq., 
authorizes  the  Secretary  of  Health  and 
Human  Services  to  award  grants  for 
projects  to  provide  training  for  family 
planning  services  personnel.  (Catalog  of 
Federal  Domestic  Assistance  Number 
93.260).  This  notice  announces  the 
availability  of  approximately  $1.8 
million  in  funding  and  solicits 
applications  for  grants  for  the  five  nurse 
practitioner  training  projects  described 
below: 

(1)  One  grant  with  a  range  of 
$270,000-$360,000  to  train  nurse 
practitioners  from  the  following  regions: 

Region  I  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island  and  Vermont): 

Region  II  (New  Jersey,  New  York, 
Puerto  Rico  and  the  Virgin  Islands); 

Region  III  (Delaware,  Maryland, 
Pennsylvania,  Virginia,  West  Virginia 
and  the  District  of  Columbia). 

(2)  One  grant  with  a  funding  range  of 
$245,000-$325,000  to  train  nurse 
practitioners  from  the  following  region: 

Region  IV  (Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  N.  Carolina,  S. 
Carolina  and  Tennessee). 

(3)  One  grant  with  a  funding  range  of 
$200,000-$275,000  to  train  nurse 
practitioners  from  the  following  region; 

Region  V  (Illinois,  Indiana,  Is^chigan, 
Minnesota,  Ohio,  Wisconsin). 

(4)  One  grant  with  a  funding  range  of 
$300,000-$395,000  to  train  nurse 
practitioners  from  the  following  regions: 

Region  VI  (Arkansas,  Louisiana,  New 
Mexico,  Okl^oma,  Texas); 

Region  VII  (Iowa,  Kansas,  Missouri, 
Nebraska). 

(5)  One  grant  with  a  funding  range  of 
$350,000-$455,000  to  train  nurse 
practitioners  frx>m  the  following  regions; 

Region  VIII  (Colorado,  Montana,  N. 
Dakota,  S.  Dakota,  Utah,  Wyoming); 

Region  IX  (Arizona,  California, 

Hawaii.  Nevada,  American  Samoa, 
Federated  States  of  Micronesia, 

Republic  of  Marshall  Islands, 
Commonwealth  of  the  Northern  Mariana 
Islands,  Republic  of  Palau  and  Guam); 

Region  X  (Alaska,  Idaho,  Oregon, 
Washington). 

Statutory  and  Regulatory  Background 

Title  X  of  the  Public  Health  Service 
Act,  enacted  by  Public  Law  91-572, 
authorizes  grants  for  projects  to  provide 
family  planning  services  to  persons 
from  low-income  families  and  others. 
Section  1001  of  the  Act,  as  amended, 
authorizes  grants  “to  assist  in  the 
establishment  and  operation  of 
voluntary  family  planning  projects 
which  shall  offer  a  broad  range  of 
acceptable  and  effective  family  planning 
methods  and  services  (including  natural 


family  plarming  methods,  infertility 
services,  and  services  for  adolescents).” 
Section  1003  of  the  Act,  as  amended, 
authorizes  the  Secretary  to  make  grants 
to  entities  to  provide  the  training  for 
personnel  to  carry  out  the  family 
planning  services  programs.  The 
regulations  set  out  at  42  CFR  part  59, 
subpart  C,  govern  grants  for  family 
planning  service  training.  Prospective 
applicants  should  refer  to  the 
regulations  in  their  entirety. 

Role  and  Operation  of  the  Training 
Program 

The  nurse  practitioner  is  an  integral 
part  of  the  family  planning  system  and 
performs  a  critical  role  in  the  delivery 
of  high  quality  family  planning  and 
women’s  health  services.  Nurse 
practitioner  training  programs  are 
focused  on  the  preparation  of  registered 
professional  nurses  to  function  in  an 
advanced  nursing  role  as  obstetric- 
gynecologic  or  women’s  health  nurse 
practitioners. 

Successful  applicants  will  be  required 
to  work  closely  with  Central  and 
Regional  Office  staffs  and  a  network  of 
agencies,  including  Title  X  service 
delivery  providers  and  nurse 
practitioner  training  advisory 
committees.  Title  X  service  grantees 
from  the  regions  serve  on  the  nurse 
practitioner  training  advisory 
committees.  Successful  applicants  will 
be  required  to  review  and  consider 
policy  and  program  goals  of  both  the 
Title  X  family  planning  training  and 
services  programs,  solicit  advice  from 
the  regional  training  advisory 
committee,  and  consult  with  Title  X 
service  delivery  providers  about  training 
priorities,  course  content,  and 
curriculum. 

The  nurse  practitioner  training 
curriculum  must  focus  on  preparation  of 
obstetric-gynecologic  or  women’s  health 
care  nurse  practitioners  [hereafter 
referred  to  as  nurse  practitioner(s)l  for 
advanced  nursing  practice.  The  nurse 
practitioner  training  curriculum  must 
include  content  sufficient  to  prepare 
graduates  to  perform  the  full  range  of 
services  required  for  nurse  practitioners 
in  the  Title  X  family  planning  services 
program.  The  nurse  practitioner  training 
program  graduate  should  acquire, 
through  ffie  training  program,  special 
knowledge  and  skills  in  health 
promotion  and  maintenance,  disease 
prevention,  psychosocial  and  physical 
assessment,  and  management  of  health- 
illness  needs  in  the  primary  care  of 
women,  provided  predominantly  in  an 
ambulatory  setting.  The  nurse 
practitioner  will  provide  such  care  in 
collaboration  with  the  physician  as  well 
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as  with  other  members  of  the  health¬ 
care  team. 

The  design  of  the  nurse  practitioner 
training  program,  including  the 
curriculum,  must  be  consistent  with 
national  and  regional  Title  X  goals.  The 
program  must  be  eligible  for 
accreditation  as  a  nurse  practitioner 
program  by  a  national  nursing 
accrediting  body  and  must  meet 
national  or  State  recognition 
requirements  as  a  provider  of 
continuing  education  through  a  national 
nursing  organization  or  one  of  its 
constituents.  Graduates  of  the  nurse 
practitioner  training  program  must  be 
eligible  for  State  and/or  national 
certification  and  meet  State 
requirements  for  licensure  or 
recognition. 

The  application  should  set  out  how 
the  nurse  practitioner  training  program 
will  address  the  national  health 
objectives  relating  to  family  planning 
that  are  discussed  in  section  5  of  the 
PHS  document.  Healthy  People  2000, 
discussed  below.  Specific  attention 
should  be  given  to  training  which 
would  enable  nurse  practitioners  to 
work  more  effectively  to:  Reduce  teen 
pregnancy:  reduce  unintended 
pregnancy  among  all  women;  reduce  the 
initiation  of  sexual  activity  by  teenagers; 
increase  the  effectiveness  of 
contraception,  including  barrier 
contraception,  among  all  women; 
implement  pre-conception  care;  and 
reduce  sexually  transmitted  diseases, 
including  HIV. 

Successful  applicants  will  he 
responsible  for  the  overall  management 
of  a  nurse  practitioner  training  program 
within  the  geographic  area  for  which  the 
grant  is  made.  This  responsibility 
includes: 

•  Developing  an  annual  nurse 
practitioner  training  plan,  which  reflects 
national  Title  X  program  goals  and 
regional  priorities  and  the  training 
needs  of  local  Title  X  services  grantees; 

•  Developing  and  implementing  a 
high  quality  curriculum  for  a  certificate 
nurse  practitioner  program  specific  to 
the  education  and  role  of  the  nurse 
practitioner; 

•  Developing  criteria  for  selection  of 
candidates  for  nurse  practitioner 
training,  including  prerequisite 
qualifications.  Such  criteria  should 
reflect  a  sensitivity  to  the  unique  needs 
to  grantees  or  trainees  for  certain  types 
of  training,  priority  for  recruitment  of 
minority  nurse  practitioner  trainees, 
priority  for  training  nurses  serving  in 
rural  areas  or  Health  Professional 
Shortage  Areas  (HPSA’s),  or  other 
relevant  factors: 

•  Developing  a  process  to  review 
applications  submitted  by  nurse 


practitioner  training  applicants  from 
Title  X  service  grantees.  The  nurse 
practitioner  training  program  will  make 
the  final  decision  about  candidates* 
suitability  for  training  applying  the 
criteria  discussed  above; 

•  Maintaining  data  on  nurse 
practitioner  training  characteristics 
sufficient  to  allow  evaluation  by 
credentialing  bodies,  and  by  the  Office 
of  Population  Affairs,  and  to  allow  self- 
evaluation  by  the  nurse  practitioner 
training  grantee: 

•  Developing  and  implementing 
nurse  practitioner  training  plans  and 
continuing  professional  education 
programs  which  include  measurable 
objectives; 

•  Monitoring  the  preceptorship  phase 
of  the  nurse  practitioner  training 
program  based  upon  written  criteria; 

Sharing  materials  developed  with 
other  training  programs  so  as  to  avoid 
unnecessary  duplication  of  effort.  All 
materials  developed  with  Title  X  funds 
must  be  made  available  at  cost  to  other 
Title  X  projects  upon  request; 

•  Facilitating  nurse  practitioner 
trainee  receipt  of  continuing  education 
units  where  appropriate:  and 

•  Planning  an  annual  continuing 
education  conference  and  attending  at 
least  one  national  training  meeting 
annually. 

Application  Requirements 

Applications  must  be  submitted  on 
the  forms  supplied  IPHS-5161-1)  (OMB 
Approval  No.  0937-0189)  and  in  the 
manner  prescribed  in  the  application 
kits  available  from  the  Office  of  Grants 
Management  Applicants  are  required  to 
submit  an  application  signed  by  an 
individual  authorized  to  act  for  the 
applicant  agency  or  organization  and  to 
assume  for  the  organization  the 
obligations  imposed  by  the  terms  and 
conditions  of  the  grant  award. 

Applicants  are  required  to  submit  an 
original  application  and  two  copies. 

Accepted  applications  will  be 
subjected  to  a  competitive  review 
process.  The  results  of  this  review  will 
assist  the  Deputy  Assistant  Secretary  for 
Population  Aflairs  in  considering 
competing  applications  and  in  making 
the  final  Ending  decisions. 

Any  public  or  private  nonprofit 
organization  or  agency  is  eligible  to 
apply  for  a  grant.  The  application  must 
meet  the  standards  of  the  nursing 
profession  which  allow  approval  from 
the  State  Board  of  Nurse  Examiners, 
continuing  education  approval  bodies,  if 
required,  and  national  accrediting  and 
certifying  agencies.  It  is  not  required 
that  an  entity  applying  for  a  grant  be 
physically  located  in  the  region  or 
regions  the  proposed  project  will  serve. 


A  copy  of  the  legislation  and 
regulations  governing  this  program  will 
be  sent  to  applicants  as  part  of  the 
application  kit  package.  Applicants 
should  use  the  legislation,  regulations 
and  other  information  included  in  this 
announcement  to  guide  them  in 
developing  their  applications. 
Applications  should  be  limited  to  50 
doubled-spaced  pages,  not  including 
appendices  providing  curriculum  vitae, 
curriculum,  or  statements  of 
organizational  capabilities.  Awards  will 
be  made  only  to  those  applicants  who 
have  met  all  applicable  requirements. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  which 
involves  the  establishment  and  pursuit 
of  goals  designed  to  prevent  disease  and 
promote  health.  This  announcement  is 
related  to  the  priority  areas  of  Family 
Planning  and  Educational  and 
Commimity-Based  Program.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report;  Stock  No. 
017-001-00474-0)  or  Healthy  People 
2000  (Summary  Report:  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-0325 
(Telephone  (202)  783-3238). 

Grant  Award 

Eligible  applications  will  be  reviewed 
and  assessed  against  the  following 
criteria: 

(1)  The  extent  to  which  the  proposed 
nurse  practitioner  training  program  will 
increase  the  delivery  of  services  to  Title 
X  clients,  particularly  persons  from  low- 
income  families.  (15  points) 

(2)  The  extent  to  which  the  proposed 
nurse  practitioner  training  program 
proposes  to  fulfill  the  family  planning 
services  delivery  needs  of  the  area  to  be 
served,  including:  (a)  The  extent  to 
which  the  nurse  practitioner  training 
curriculum  and  objectives  will  improve 
the  family  plaiming  service  delivery 
skills  of'family  planning  registered 
nurses;  (15  points)  and  (b)  The  extent  to 
which  the  nurse  practitioner  training 
program  proposes  appropriate  strategies 
to  recruit  and  train  nurse  practitioners 
to  provide  family  planning  services  in 
rural  areas  and  l^SAs.  (15  points) 

(3)  The  capacity  of  the  applicant  to 
make  rapid  and  effective  use  of  the 
nurse  practitioner  training  grant.  (5 
points) 

(4)  The  administrative  and 
management  capacity  and  competence 
of  the  applicant.  (15  points) 
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(5)  The  compcftenoeof  tile  proiect  staff 
in  lelatkm  io  die  servioes  to  ^ 
provided,  ttt)  pocrfts) 

(6)  The  degree  to  which  die  project 
plaa  adeipiatBiy  fawides  for 
recpiiremeate  set  forth  in  42  OR  50.205, 
including  the  apphcant’s  presentatiGsiiOf 
the  project’s  (directives,  the  methods  for 
achieving  posoject  objectives,  the  ihility 
to  involve  providers  imd  the  regional 
office,  and  the  resuks  or  benefits 
expected.  (25  points) 

b  makii^  grant  award  decisions  the 
Deputy  Assistant  Setaetary  for 
Population  Adairs  i(DASPA)  will  fund 
those  projects  which  will  in  his 
judgment  best  nromote  the  purposes  of 
section  1DD3  of  the  Act  within  the 
limits  of  funds  avaOable  for  such 
projects. 

Grants  will  be  approved  for  project 
periods  cd'upto'S  3rears  and  udll  be 
funded  in  annual  increments  (budget 
periods).  Funding  for  all  approved 
budget  periods  h^^d  the  hrst  year  of 


the  grant  isnontingent  upon  satisfactmy 
progress  of  the  project,  efficient  and 
elfo^ve  use  of  grant  fends  provided, 
and  avnlabilltyof  fends. 

Review  Under  Executive  Order  12372 

Applications  under  this 
announcement  are  subject  to  the  review 
requirements  of  Executive  Order  12372, 
State  Review  of  Applic^ons  lor  Fedeial 
Financial  Assistance,  as  implemented 
by  45  CFR  part  100.  As  soon  as  possible, 
the  applicant  should  discuss  the  project 
with  the  State  Sipgle  Point  ofCo^ct 
(SPOC)  for  each  State  in  the  area  to  be 
served.  The  ^plication  icit  contains  the 
currently  available  listing  of  the  SPOCs 
which  haveelectod  tohe  informed  of 
the  submission  <of  applications.  For 
those  States  not  represented  on  the 
listing,  foither  inquiries  should  be  made 
by  the  applicant  regardiAg  the 
submission  to  the  relevant  SPCXl  The 
SPOCs  commentfsi)  should  he  forwarded 


to  the  Grants  fdanageraent  Office,  Office 
of  Population  Afiairs,  East-West  Tewers, 
suite  N1115^  RodcviTle,  MD  20857.  Such 
comments  -nrufit  he  received  by  die 
Office  t>f  Population  A'^irs  by  August 
4, 1994  to  he  cansidered. 

When  final  binding  decisions  have 
been  made,  each  applicant  will  he 
notified  by  letter  of  the  outcome  of  their 
application.  The  official  document 
notifying  an  applicant  that  a  project 
application  has  been  appr ov^ 
funding  is  the  Notioe  Grant  Award, 

which  specifies  to  the  grantee  the 
amount  of  money  awaided,  the 
purposes  of  Ab  grant,  and  terms  and 
conditions  of  the^grant  award. 

Dated:  February  22, 1994. 

Gerald  f.  Bennett, 

Actk^  D^Hity  Asststaat  Secretaiyfor 
Population  Affairs. 

(FR  Doc.  94-Bl  53  Filed  4-5-94;  8:45  ami 
BILUN6  CODE 


Wednesday 
April  6,  1994 


Part  VII 

Department  of 
Health  and  Human 
Services 


Public  Health  Service 

General  Family  Planning  Training 
Projects;  Grant  Availability;  Notice 


16384 


Federal  Register  /  VoL  59,  Na  56  ./  Wednesday,  April  6,  1994  /  Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

RIN  0905-ZA30 

Announcement  of  Availability  of 
Grants  for  General  Family  Planning 
Training  Projects 

AGENCY:  Office  of  Family  Planning, 

OPA,  PHS. 
action:  Notice. 

SUMMARY:  The  Office  of  Family  Planning 
(OFP)  of  the  Office  of  Population  Affairs 
requests  applications  for  grants  under 
the  Family  Planning  Service  Training 
Program  authorized  under  section  1003 
of  the  Public  Health  Service  (PHS)  Act 
(42  U.S.C.  300a-l(a)).  Funds  are 
available  to  train  family  planning 
personnel  in  order  to  maintain  the  high 
level  of  performance  of  family  planning 
services  projects  funded  under  Title  X 
of  the  PHS  Act.  Training  is  provided  at 
general  training  centers  in  the  ten 
Department  of  Health  &  Human 
Services’  (DHHS)  regions. 

ADDRESS:  Application  kits  may  be 
obtained  from  and  applications  must  be 
submitted  to:  Grants  Management 
Office,  Office  of  Population  Affairs, 
East-West  Towers,  suite  N1115, 
Rockville,  MD  20857. 

DATES:  Applications  must  be 
postmarked  or  received  at  the  above 
address  no  later  than  June  6, 1994. 
Private  metered  postmarks  will  net  be 
acceptable  as  proof  of  timely  mailing. 
Applications  which  are  postmarked  or 
delivered  to  the  Grants  Management 
Office  later  than  June  6, 1994  will  be 
judged  late  and  will  not  be  accepted  for 
review.  Applications  which  do  not 
conform  to  the  requirements  of  the 
program  announcement  or  meet  the 
applicable  requirements  of  42  CFR  part 
59,  subpart  C  will  not  be  accepted  for 
review.  Applicants  will  be  notified,  and 
applications  will  be  returned. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Sam  Taylor,  Acting  Director,  Office  of 
Family  Planning  at  (301)  594-4008  is 
available  for  assistance  on  scientific, 
technical  and  program  aspects,  or  Mrs. 
Barbara  N.  Rosenberg.  Grants 
Management  Officer  at  (301)  594-4012 
is  available  for  business  management 
issues.  Staff  are  available  to  answer 
questions  and  provide  limited  technical 
assistance  in  the  preparation  of  grant 
applications. 

SUPPLEMENTARY  INFORMATION:  Title  X  of 
the  PHS  Act,  42  U.S.C.  300,  et  seq., 
authorizes  the  Secretary  of  Health  and 
Human  Services  to  award  grants  for 
projects  to  provide  training  for  family 


planning  service  personnel.  (Catalog  of 
Federal  Domestic  Assistance  Numter 
93.260).  This  notice  announces  the 
availability  of  approximately  $2.7 
million  in  funding  and  solicits 
applications  for  ten  general  training 
projects  to  assist  in  the  establishment 
and  operation  of  regional  training 
centers.  Grants  will  be  funded  within 
certain  ranges,  as  set  out  below.  The 
funding  ranges  for  the  regions  are 
determined  based  on  the  assessment  of 
the  Deputy  Assistant  Secretary  for 
Population  Affairs  (DASPA)  of  the 
regions’  relative  need  for  training  hinds; 
funding  of  individual  grants  within  each 
funding  range  will  be  based  on  the 
DASPA’s  assessment  of  such  factors  as 
the  training  needs  within  the  region  and 
the  cost  and  availability  of  personnel  for 
funding. 

The  training  projects  are  as  follows: 

One  general  training  grant  for  DHHS 
Region  I  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island  and  Vermont).  A  funding  range  of 
$181,500-$200,600  is  available  for  this 
grant. 

One  general  training  grant  for  DHHS 
Region  II  (New  Jersey,  New  York,  Puerto 
Rico,  and  the  Virgin  Islands).  A  funding 
range  of  $288,500-$318,900  is  available 
for  this  grant. 

One  general  training  grant  for  DHHS 
Region  III  (Delaware,  Maryland, 
Pennsylvania,  Virginia,  West  Virginia 
and  the  District  of  Columbia).  A  funding 
range  of  $299,500-$331,000  is  available 
for  this  grant. 

One  general  training  grant  for  DHHS 
Region  IV  (Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  N.  Carolina,  S. 
Carolina  and  Tennessee).  A  funding 
range  of  $350,300-$387,200  is  available 
for  ^is  grant. 

One  general  training  grant  for  DHHS 
Region  V  (Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin).  A  funding 
range  of  $315,400-$348,600  is  available 
for  this  grant. 

One  general  training  grant  for  DHHS 
Region  VI  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas).  A  funding 
range  of  $269,800-$298,200  is  available 
for  this  grant. 

One  general  training  grant  for  DHHS 
Region  VII  (Iowa,  Kansas,  Missouri, 
Nebraska).  A  funding  range  of 
$168,400^186,100  is  available  for  this 
grant. 

One  general  training  grant  for  DfOfS 
Region  VIII  (Colorado,  Montana,  N. 
Dakota,  S.  Dakota,  Utah,  Wyoming).  A 
funding  range  of  $169,300-$167,100  is 
available  for  this  ^ant. 

One  general  training  grant  for  DHHS 
Region  IX  (Arizona,  California,  Hawaii. 
Nevada,  American  Samoa,  Federated 
States  of  Micronesia,  Republic  of 


Marshall  Islands,  Commonwealth  of  the 
Northern  Mariana  Islands,  Republic  of 
Palau  and  Guam).  A  funding  range  of 
$252,200-$278,700  is  available  for  this 
grant. 

One  general  training  grant  for  DHHS 
Region  X  (Alaska,  Idaho,  Oregon, 
Washington).  A  funding  range  of 
$154,900-$171,200  is  available  for  this 
grant. 

Statutory  and  Regulatory  Background 

Title  X  of  the  PHS  Act,  enacted  by 
Public  Law  91-572,  authorizes  grants 
for  projects  to  provide  family  planning 
services  to  persons  from  low-income 
families  and  others.  Section  1001  of  the 
Act,  as  amended,  authorizes  grants  “to 
assist  in  the  establishment  and 
operation  of  voluntary  family  planning 
projects  which  shall  offer  a  broad  range 
of  acceptable  and  effective  family 
planning  methods  and  services, 
(including  natural  family  planning 
methods,  infertility  services,  and 
services  for  adolescents).’’  Section  1003 
of  the  Act,  as  amended,  authorizes  the 
Secretary  to  make  grants  to  entities  to 
provide  the  training  for  personnel  to 
carry  out  the  family  planning  services 
programs. 

The  regulations  set  out  at  42  CFR  part 
59,  subpart  C,  govern  grants  for  family 
planning  services  training.  Prospective 
applicants  should  refer  to  the 
regulations  in  their  entirety. 

Role  and  Operation  of  the  Training 
Program 

Under  the  regulations,  “training” 
means  job-specific  skill  development. 
Continuing  education  activities  that  are 
innovative  or  non-traditional  are 
encouraged.  The  development  or  use  of 
self-paced,  self-instructional  or 
mediated  training  materials  which 
utilize  technological  advancements  in 
the  learning  field  are  also  acceptable. 

The  purpose  of  the  general  training 
program  is  to  provide  short-term 
training,  continuing  education, 
inservice  education  and  staff 
development  for  personnel  to  improve 
or  maintain  at  a  high  level  the 
performance  of  Title  X  family  planning 
services  providers. 

Successful  applicants  will  be  required 
to  work  closely  with  a  network  of  other 
PHS  agencies,  including  the  central  and 
regional  office  staffs.  Title  X  service 
delivery  providers,  and  regional  training 
advisory  committees  which  provide 
representation  from  all  service  grantees. 
Successful  applicants  will  be  required 
to  review  and  consider  policy  and 
program  goals  of  the  Title  X  family 
planning  program,  solicit  advice  from 
the  regional  training  advisory 
committee,  and  consult  with  Title  X 
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service  deilivery  providers  about  training 
priorities,  course  content,  and 
curriculum.  Because  of  outcomes  from 
the  community  planning  process  and 
emphasis  on  community  involvement, 
successful  applicants  should  also  stress 
mechanisms  that  solicit  input  from  the 
“customer,”  both  clinician  and  client. 

In  developing  their  curricula  and 
training  schedules,  general  training 
programs  supported  "under  this 
announcement  should  be  sensitive  to 
the  importance  of  supporting  the 
program  priorities  of  the  Title  X  services 
program,  which  include: 

•  Expansion  of  current  clinic  sites 
and  development  of  new  climes  in  high 
need  areas; 

•  Outreach  to  low-income  women, 
adolescents  and  persons  at  high  risk  of 
unintended  pregnancy  or  infection  with 
STD  (including  HIV)  not  now  receiving 
family  planning  services; 

•  Increased  emphasis  on  services  to 
adolescents,  including  enhanced 
counseling  as  well  as  new  service 
arrangements  for  providing  services  to 
teens; 

•  Increased  focus  on  quality  and 
comprehensiveness  of  services, 
including  treatment  of  STD’s,  screening 
for  cervical  cancer  and  prevention  of 
breast  cancer,  substance  abuse 
counseling,  and  counseling  on 
avoidance  of  high  risk  behavior  which 
may  place  clients  at  risk  for  STD  and 
HIV,  and 

•  Increased  emphasis  on  training  and 
retention  of  Family  Planning  nurse 
practitioners,  particularly  minority 
nurse  practitioners  and  those  working  in 
clinics  serving  high  risk  populations. 

Training  programs  should  also  be 
sensitive  to  the  need  to  focus  training  on 
emerging  priorities,  such  as  the  revised 
Title  X  Guidelines  (when  issued),  the 
requirements  of  the  Americans  With 
Disabilities  Act,  health  care  reform, 
changes  in  delivery  of  traditional  family 
planning  in  nontradition al  sites  and 
program  data  reporting  requirements 
currently  under  revision. 

The  application  should  set  out  how 
the  general  training  program  will 
address  the  national  health  objectives 
relating  to  family  planning  that  are 
discussed  in  section  5  of  the  PHS 
document.  Healthy  People  2000.  In  the 
context  of  Healthy  People  2000, 
attention  should  be  given  to  training 
which  would  enable  trainees  to;  Work 
more  effectively  to  reduce  teen 
pregnancy:  reduce  unintended 
pregnancy  among  all  women;  reduce  the 
initiation  of  sexual  activity  by  teenagers; 
increase  the  effectiveness  of 
contraception,  including  barrier 
contraception,  among  all  women; 
implement  pre-conception  care;  and 


reduce  sexually  transmitted  diseases, 
including  HIV. 

Successful  applicants  will  be 
responsible  for  die  overall  management 
of  a  general  training  program  within  the 
geographic  area  for  whi^  the  grant  is 
made.  Tliis  responsibility  includes: 

•  IDeveloping  an  annual  training  plan, 
which  reflects  national  and  regional 
goals  and  the  training  needs  of  local 
Title  X  service  grantees; 

•  Developing  criteria  for  selection  of 
staff  for  training,  indluding  prerequisite 
qualifications.  Such  criteria  should 
reflect  a  sensitivity  to  the  unique  needs 
of  grantees  for  certain  types  of  training, 
priority  for  trainees  serving  rural  areas 
or  Health  Professional  Shortage  Areas 
(HPSAs),  or  other  relevant  factors; 

•  Developing  a  process  to  review 
training  applications  submitted  by  Title 
X  services  grantee  personnel.  Training 
grantees  will  make  the  final  decision 
about  candidates’  suitability  for 
training,  applying  the  criteria  discussed 
above; 

•  Maintaining  data  on  general 
training  characteristics  sufficient  to 
allow  evaluation  by  central  and  regional 
offices,  and  self-evaluation  by  the 
training  grantees; 

•  Developing  and  implementing 
general  training  plans  and  continuing 
professional  education  programs  which 
include  measurable  objectives; 

•  Sharing  materials  developing  with 
other  training  programs  so  as  to  avoid 
unnecessary  duplication  of  effort.  All 
materials  developed  with  Title  X  funds 
must  be  made  available  at  cost  to  other 
Title  X  projects  upon  request; 

•  Facilitating  trainees’  receipt  of 
continuing  education  units  where 
appropriate,  and 

•  Planning  an  annual  continuing 
education  conference  and  attending  at 
least  one  national  training  meeting 
annually. 

Application  Requirements 

Applications  must  be  submitted  on 
the  forms  supplied  (PHS-5161-1)  (0MB 
Approval  No.  0937-0189)  and  in  the 
manner  prescribed  in  the  application 
kits  available  from  the  Oflice  of  Grants 
Management.  Applicants  are  required  to 
submit  an  application  signed  by  an 
individual  authorized  to  act  for  the 
applicant  agency  or  organization  and  to 
assume  for  the  organization  the 
obligations  imposed  by  the  terms  and 
conditions  of  the  grant  award. 
Applicants  are  required  to  submit  an 
original  application  and  two  copies. 

Accepted  applications  will  be 
subjected  to  a  competitive  review 
process.  The  results  of  this  review  will 
assist  the  Deputy  Assistant  Secretary  for 
Population  Affairs  in  considering 


competing  applications  and  in  making 
the  Anal  funding  decisions. 

Any  public  or  private  nonprofit 
organization  or  agency  is  eligible  to 
apply  for  a  grant.  It  is  not  required  that 
an  entity  applying  for  a  grant  be 
physically  located  in  the  region  to  be 
served  by  the  proposed  project. 

A  copy  of  the  legislation  and 
regulations  governing  this  program  will 
be  sent  to  applicants  as  part  of  the 
application  kit  package.  Applicants 
should  use  the  legislation,  regulations 
and  information  included  in  this 
aimouncement  to  guide  them  in 
developing  their  applications. 
Applications  should  be  limited  to  50 
doubled-spaoed  pages,  not  including 
appendices  providing  curriculum  vitae 
or  statements  of  organizational 
capabilities.  Awards  will  be  made  only 
to  those  applicants  who  have  met  all 
applicable  requirements. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  which 
involves  the  establishment  and  pursuit 
of  goals  designed  to  prevent  disease  and 
promote  health.  This  annoimcement  is 
related  to  the  priority  areas  of  Family 
Planning  and  Educational  and 
Community-Based  Programs.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report:  Stock  No. 
017-001-00474-0)  or  Healthy  People 
2000  (Summary  Report:  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402-0325. 
(Telephone  (202)  783-3238.) 

Grant  Award 

Eligible  competing  grant  applications 
will  be  reviewed  and  assessed  against 
the  following  criteria: 

1.  The  extent  to  which  the  proposed 
training  program  will  increase  the 
delivery  of  services  to  Title  X  clients, 
particularly  persons  from  low-income 
families.  (15  points) 

2.  The  extent  to  which  the  proposed 
training  program  has  the  potential  to 
fulfill  the  training  needs  of  the  family 
planning  services  grantees  in  the  areas 
to  be  served,  which  may  include  among 
other  things: 

a.  Development  of  a  capability  within 
family  planning  services  projects  to 
provide  pre-  and  in-service  training  to 
their  own  staffs: 

b.  Improvement  of  the  family 
planning  service  delivery  skills  of 
family  planning  and  health  services 
personnel;  and 

c.  Improvement  in  the  utilization  and 
career  development  of  paraprofessional 
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and  paramedical  manpower  in  family 
planning  services. 

Total  consideration  for  a,  b,  and  c.  (15 
points) 

3.  The  extent  to  which  the  training 
program  proposes  appropriate  strategies 
to  improve  the  provision  of  family 
planning  services  in  rural  areas  and 
HPSAs.  (15  points) 

4.  The  capacity  of  the  applicant  to 
make  rapid  and  effective  use  of  the 
training  grant.  (10  points) 

5.  The  administrative  and 
management  capability  and  competence 
of  the  applicant.  (15  points) 

6.  The  competence  of  the  project  staff 
and/or  trainers  in  relation  to  the 
services  to  be  provided.  (15  points) 

7.  The  degree  to  which  the  project 
plan  adequately  provides  for  the 
requirements  set  forth  in  42  CFR  59.205, 
including  the  applicant’s  presentation  of 
the  project’s  objectives,  the  methods  for 
achieving  project  objectives,  the  ability 
to  involve  providers  and  the  regional 
office,  and  the  results  or  benefits 
expected.  (15  points) 

In  making  grant  award  decisions  the 
Deputy  Assistant  Secretary  for 
Population  Affairs  (DASPA)  will  fund 


those  projects  which  will  in  his 
judgment  best  promote  the  purposes  of 
section  1003  of  the  Act,  within  the 
limits  of  funds  available  for  such 
projects. 

Grants  will  be  approved  for  project 
periods  of  up  to  5  years.  Grants  are 
founded  in  annual  increments  (budget 
periods).  Funding  for  all  approved 
budget  periods  beyond  the  first  year  of 
the  grant  is  contingent  upon  satisfactory 
progress  of  the  project,  efficient  and 
effective  use  of  grant  funds  provided, 
and  availability  of  funds. 

Review  Under  Executive  Order  12372 

Applicants  under  this  announcement 
are  subject  to  the  review  requirements  of 
Executive  Order  12372,  State  Review  of 
Applications  for  Federal  Financial 
Assistance,  as  implemented  by  45  CFR 
part  100.  As  soon  as  possible,  the 
applicant  should  discuss  the  project 
with  the  State  Single  Point  of  Contact 
(SPOC)  for  each  State  in  the  area  to  be 
served.  The  application  kit  contains  the 
currently  available  listing  of  the  SPOCs 
which  have  elected  to  be  informed  of 
the  submission  of  applications.  For 


those  States  not  represented  on  the 
listing,  further  inquiries  should  be  made 
by  the  applicant  regarding  the 
submission  to  the  relevant  SPOC.  The 
SPOC’s  comment(s)  should  be 
forwarded  to  the  Grants  Management 
Office,  Office  of  Population  Affairs, 
East-West  Towers,  suite  N1115,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Such  comments  must  be  received  by  the 
Office  of  Population  Affairs  by  June  6, 
1994  to  be  considered. 

When  final  funding  decisions  have 
been  made,  each  applicant  will  be 
notified  by  letter  of  the  outcome.  The 
official  document  notifying  an  applicant 
that  a  project  application  has  been 
approved  for  funding  is  the  Notice  of 
Grant  Award,  which  specifies  to  the 
grantee  the  amount  of  money  awarded, 
the  purposes  of  the  grant,  and  terms  and 
conditions  of  the  grant  award. 

Dated:  February  22, 1994. 

Gerald  J.  Bennett, 

Acting  Deputy  Assistant  Secre(a;y  for 
Population  Affairs. 

[FR  Doc.  94-8154  Filed  4-5-94;  8:45  am) 
8ILUNQ  CODE  4160-17-M 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  15 
[FAR  Case  92-17] 

Federal  Acquisition  Reguiation; 
Overhead  Shouid-cost  Reviews 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  add 
specific  guidance  on  overhead-should 
cost  reviews.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  pursuant  to  Executive 
Order  No.  12866  dated  September  30, 
1993. 

DATES:  Comments  should  be  submitted 
on  or  before  June  6, 1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW., 
room  4037,  Washington,  DC  20405. 

Please  cite  FAR  case  92-17  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  92-17. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  General  Accounting  Office  (GAO) 
report  dated  October  30, 1991,  entitled 
"Economy  and  Efficiency  Audits  Can 
Help  Reduce  Overhead  Costs”, 
recommends  that  regulations  be  revised 
to  provide  guidance  for  the  use  of 
overhead  should-cost  reviews. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  contracts  awarded  to  small 
entities  normally  are  not  subject  to 


program  or  overhead  should-cost 
reviews.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  fi'om  small 
entities  concerning  the  affected  FAR 
subpart  will  also  1^  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C.  601,  ef  seq. 

(FAR  case  92-17),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  imder 
44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  15 

Government  procurement. 

Dated:  March  30, 1994. 

Albert  A.  Vicchiolla, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
part  15  be  amended  as  set  forth  below: 

PART  15— CONTRACTING  BY 
NEGOTIATION 

1.  The  authority  citation  for  48  CFR 
part  15  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  The  heading  of  section  15.810  is 
revised  and  the  text  is  removed,  and 
sections  15.810-1  thru  15.810-3  are 
added  to  read  as  follows: 

15.810  Should-cost  review. 

15.810-1  General. 

(a)  Should-cost  reviews  are  a 
specialized  form  of  cost  analysis. 
Should-cost  reviews  differ  from 
traditional  evaluation  methods.  During 
traditional  reviews,  local  contract  audit 
and  contract  administration  personnel 
primarily  base  their  evaluation  of 
forecasted  costs  on  an  analysis  of 
historical  costs  and  trends.  In  contrast, 
should-cost  reviews  do  not  assume  that 
a  contractor’s  historical  costs  reflect 
efficient  and  economical  operation. 
Instead,  these  reviews  evaluate  the 
economy  and  efficiency  of  the 
contractor’s  existing  work  force, 
methods,  materials,  facilities,  operating 
systems,  and  management.  These 
reviews  are  accomplished  by  a  multi¬ 
functional  team  of  Government 
contracting,  contract  administration, 
pricing,  audit,  and  engineering 
representatives.  The  objective  of  should- 


cost  reviews  is  to  promote  both  short 
and  long-range  improvements  in  the 
contractor’s  economy  and  efficiency  in 
order  to  reduce  the  cost  of  performance 
of  Government  contracts.  In  addition,  by 
providing  rationale  for  any 
recommendations  and  quantifying  their 
impact  on  cost,  the  Government  will  be 
better  able  to  develop  realistic  objectives 
for  negotiation. 

(b)  There  are  two  types  of  should-cost 
reviews — program  should-cost  review 
(see  15.810—2)  and  overhead  should-cost 
review  (see  15.810-3).  An  overhead 
should-cost  review  may  be  performed 
independently,  or  in  conjunction  with  a 
program  shouid-cost  review.  The  scope 
of  a  shouid-cost  review  can  range  from 
a  large-scale  review  examining  the 
contractor’s  entire  operation  (including 
plant-wide  overhead  and  selected  major 
subcontractors)  to  a  small-scale  tailored 
review  examining  specific  portions  of  a 
contractor’s  operation. 

15.810-2  Program  shouid-cost  review. 

(a)  Program  shouid-cost  review  is 
used  to  evaluate  significant  elements  of 
direct  costs,  such  as  material  and  labor, 
and  associated  indirect  costs,  usually 
incurred  in  the  production  of  major 
systems.  When  a  program  shouid-cost 
review  is  conducted  relative  to  a 
contractor  proposal,  a  separate  audit 
report  on  the  proposal  is  required. 

(b)  A  program  shouid-cost  review 
should  be  considered,  particularly  in 
the  case  of  a  major  system  acquisition 
(see  part  34),  when — 

(1)  Some  initial  production  has 
already  taken  place; 

(2)  The  contract  will  be  awarded  on 
a  sole-source  basis; 

(3)  There  are  future  year  production 
requirements  for  substantial  quantities 
of  like  items; 

(4)  The  items  being  acquired  have  a 
history  of  increasing  costs; 

(5)  ’The  work  is  sufficiently  defined  to 
permit  an  effective  analysis  and  major 
changes  are  unlikely; 

(6)  Sufficient  time  is  available  to  plan 
and  conduct  the  shouid-cost  review 
adequately;  and 

(7)  Personnel  with  the  required  skills 
are  available  or  can  be  assigned  for  the 
duration  of  the  shouid-cost  review. 

(c)  The  contracting  officer  should 
decide  which  elements  of  the 
contractor’s  operation  have  the  greatest 
potential  for  cost  savings  and  assign  the 
available  personnel  resources 
accordingly.  While  the  particular 
elements  to  be  analyzed  are  a  function 
of  the  contract  work  task,  elements  such 
as  manufacturing,  pricing  and 
accoimting,  management  and 
organization,  and  subcontract  and 
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vendor  management  are  normally 
reviewed  in  a  should-cost  review. 

(d)  In  acquisitions  for  which  a 
program  should-cost  review  is 
conducted,  a  separate  program  should- 
cost  review  team  report,  prepared  in 
accordance  with  agency  procedures,  is 
required.  Field  pricing  reports  are 
required  only  to  the  extent  that  they 
contribute  to  the  combined  team 
position.  The  contracting  officer  shall 
consider  the  findings  and 
recommendations  contained  in  the 
program  should-cost  review  team  report 
when  negotiating  the  contract  price. 

After  completing  the  negotiation,  the 
contracting  officer  shall  provide  the 
administrative  contracting  officer  (AGO) 
a  report  of  any  identified  uneconomical 
or  inefficient  practices,  together  with  a 
report  of  correction  or  disposition 
agreements  reached  with  the  contractor. 
The  contracting  officer  shall  establish  a 
follow-up  plan  to  monitor  the  correction 
of  the  uneconomical  or  inefficient 
practices. 

(e)  When  a  program  should-cost 
review  is  planned,  the  contracting 
officer  should  state  this  fact  in  the 
acquisition  plan  (see  part  7,  subpart  7.1) 
and  in  the  solicitation. 

15.810-3  Overhead  should-cost  review. 

(а)  An  overhead  should-cost  review  is 
used  to  evaluate  indirect  costs,  such  as 
fringe  benefits,  shipping  and  receiving, 
facilities  and  equipment,  depreciation, 
plant  maintenance  and  security,  taxes, 
and  general  and  administrative 
activities.  It  is  normally  used  to  evaluate 
and  negotiate  a  forward  pricing  rate 
agreement  (FPRA)  with  the  contractor. 
When  an  overhead  should-cost  review  is 
conducted,  a  separate  audit  report  is 
required. 

(d)  The  following  factors  should  be 
considered  when  selecting  contractor 
sites  for  overhead  should-cost  reviews: 

(1)  Dollar  amoimt  of  Government 
business; 

(2)  Level  of  Government  participation; 

(3)  Level  of  noncompetitive 
Government  contracts; 

(4)  Volume  of  proposal  activity; 

(5)  Major  system  or  program; 

(б)  Mergers,  acquisitions,  takeovers; 
and 

(7)  Other  conditions,  e.g.,  changes  in 
accounting  systems,  management,  or 
business  activity. 

(c)  The  objective  of  the  overhead 
should-cost  review  is  to  evaluate 
significant  indirect  cost  elements  in- 
depth,  identify  inefficient  and 
uneconomical  practices,  and 
recommend  corrective  action.  If  it  is 
conducted  in  conjimction  with  a 
program  should-cost  review,  a  separate 
overhead  should-cost  review  report  is 


not  required.  However,  the  findings  and 
recommendations  of  the  overhead 
should-cost  team,  or  any  separate 
overhead  should-cost  review  report, 
shall  be  provided  to  the  AGO.  The  AGO 
should  use  this  information  to  form  the 
basis  for  the  Government  position  in 
negotiating  a  FPRA  with  the  contractor. 
The  AGO  shall  establish  a  follow-up 
plan  to  monitor  the  correction  of  the 
uneconomical  or  inefficient  practices. 

[FR  Doc.  94-8142  Filed  4-5-94;  8:45  am] 
BILLING  CODE  6820-34-M 

48  CFR  Parts  15  and  52 
[FAR  Case  92-10] 

Federal  Acquisition  Regulation; 
Nonprofit  Institutions  Clause 
Prescription 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Givilian  Agency 
Acquisition  Gouncil  and  the  Defense 
Acquisition  Regulations  Gouncil  are 
proposing  to  revise  the  prescriptions  for 
use  of  the  clauses  Termination  of 
Defined  Benefit  Pension  Plans,  and 
Reversion  or  Adjustment  of  Plans  for 
Postretirement  Benefits  Other  Than 
Pensions,  and  to  clarify  the  language  in 
the  clauses.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  pursuant  to  Executive 
Order  No.  12866  dated  September  30, 
1993. 

DATES:  Gomments  should  be  submitted 
on  or  before  June  6, 1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW., 
room  4037,  Washington,  DG  20405. 

Please  cite  FAR  case  92-10  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington,  DG  20405  (202)  501-4755. 
Please  cite  FAR  case  92-10. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  wording  of  the  prescriptions  at 
15.804-8  (e)  and  (f)  currently  implies 
that  the  clauses  at  52.215-27, 
Termination  of  Defined  Benefit  Pension 
Plans,  and  52.215-39,  Reversion  or 


Adjustment  of  Plans  for  Postretirement 
Benefits  Other  Than  Pensions,  should 
also  be  used  in  solicitations  and 
contracts  with  noncommercial 
organizations.  The  clauses  refe^jp  the 
cost  principles  applicable  to  commercial 
organizations  in  FAR  subpart  31.2, 
whereas  0MB  Girculars  A-21,  A-87, 
and  A-122  contain  the  cost  principles 
governing  contracts  with 
noncommercial  organizations.  In 
addition,  the  prescriptions  currently 
contain  dissimilar  criteria  concerning 
the  use  of  the  clauses  in  preaward  or 
postaward  cost  situations.  The  proposed 
revisions  to  the  prescriptions  at  15.804- 
8  (e)  and  (f)  will  correct  these 
inconsistencies  and  clarify  when  the 
clauses  at  52.215-27  and  52.215-39 
should  be  used.  Additional  revisions  to 
the  clauses  clarify  the  requirements 
specified  in  them. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.G.  601,  et  seq., 
because  most  contracts  awarded  to 
small  businesses  are  awarded  on  a 
competitive,  fixed-price  basis  and  the 
cost  principles  do  not  apply.  An 
analysis  of  data  available  for  fiscal  years 
1989  through  1991  reveals  that,  in  the 
Department  of  Defense,  the  number  of 
contract  actions  awarded  to  small 
businesses  which  required  the 
submission  of  cost  or  pricing  data 
averaged  less  than  1  percent  of  the  total 
number  of  small  business  actions  during 
the  three-year  period.  In  addition,  for 
other  than  small  business  entities,  any 
impact  on  such- entities  is  considered  to 
flow  from  the  respective  cost  principles 
contained  in  the  governing  OMB 
Gircular  (j.e.,  A-21,  Gost  Principles  for 
Educational  Institutions;  A-87,  Gost 
Principles  for  State  and  Local 
Governments;  and  A-122,  Gost 
Principles  for  Nonprofit  Organizations). 
An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  Gomments  firom  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  should  cite  5  U.S.G.  601, 
et  seq.  (FAR  case  92-10),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  tlie 
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public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C  3501,  et  seq. 

List  of  Subiects  in  48  CFR  Parts  15  and 
52 

Government  procurement. 

Dated:  March  30, 1994. 

Albert  A.  Vicchiolla, 

Director,  Office  of  Federal  Acquisition  Policy. 
Therefore,  it  is  proposed  that  48  CFR 

Earts  15  and  52  be  amended  as  set  forth 

elow:  _ 

1.  The  authority  citation  for  48  CFR 
parts  15  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  15-CONTRACTiNG  BY 
NEGOTIATION 

2.  Section  15.804-8  is  amended  by 
revising  paragraphs  (e)  and  (f)  to  read  as 
follows: 

15.804-8  Contract  clauses. 
***** 

(e)  Termination  of  Defined  Benefit 
Pension  Plans.  The  contracting  officer 
shall  insert  the  clause  at  52.215-27, 
Termination  of  Defined  Benefit  Pension 
Plans,  in  solicitations  and  contracts  for 
which  it  is  anticipated  that  certified  cost 
or  pricing  data  will  be  required  or  for 
which  any  preaward  or  postaward  cost 
determinations  will  be  subject  to  (FAR) 
48  CFR  part  31. 

(f)  Postretirement  Benefit  Funds.  The 
contracting  officer  shall  insert  the  clause 
at  52.215-39,  Reversion  or  Adjustment 
of  Plans  for  Postretirement  Benefits 
Other  Than  Pensions  (PRB),  in 
solicitations  and  contracts  for  which  it 
is  anticipated  that  certified  cost  or 
pricing  data  will  be  required  or  for 
which  any  preaward  or  postaward  cost 
determinations  will  be  subject  to  (FAR) 
48  CFR  part  31. 

PART  52— SOLICITATiON  PROVISIONS 
AND  CONTRACT  CLAUSES 

3.  Section  52.215-27  is  revised  to  read 
as  follows: 

52.215-27  Termination  of  Defined  Benefit 
Pension  Plans. 

As  prescribed  in  15.804-8(e),  insert 
the  following  clause: 

Termination  of  Defined  Benefit  Pension 
Plans  (Date) 

The  Contractor  shall  promptly  notify  the 
Contracting  Officer  in  voting  when  it 
determines  that  it  will  termi^te  a  defined 
benefit  pension  plan  or  otherwise  recapture 
such  pension  fund  assets.  If  pension  fund 
assets  revert  to  the  Contractor  or  are 
constructively  received  by  it  under  a 
termination  or  otherwise,  the  Contractor  shall 


make  a  refund  or  give  a  credit  to  the 
Government  for  its  equitable  share  of  the 
gross  amount  withdrawn.  The  Government's 
equitable  share  shall  reflect  the  Government's 
participation  in  pension  costs  through  those 
contracts  for  which  certified  (see  section 
15.804  of  the  Federal  Acquisition  Regulation 
(FAR))  cost  or  pricing  data  were  submitted  or 
which  are  subject  to  FAR  part  31.  The 
Contractor  shall  include  the  substance  of  this 
clause  in  all  subcontracts  under  this  contract 
which  meet  the  applicability  requirements  of 
FAR  15.804-8(e), 

(End  of  clause) 

4.  Section  52.215-39  is  revised  to  read 
as  follows: 

52.21 5-39  Reversion  or  Adjustment  of 
Plans  for  Postretirement  Benefits  Other 
Than  Pensions  (PRB). 

As  prescribed  in  15.804-8(f),  insert 
the  following  clause: 

Reversion  or  Adjustment  of  Plans  for 
Postretirement  Benefits  Other  Than  Pensions 
(PRB)  (Date) 

The  Contractor  shall  promptly  notify  the 
Contracting  Officer  in  %^ting  when  it 
determines  that  it  will  terminate  or  reduce  a 
PRB  plan.  If  PRB  fund  assets  revert,  or  inure, 
to  the  Contractor  or  are  constructively 
received  by  it  under  a  plan  termination, 
reduction,  or  otherwise,  the  Contractor  shall 
made  a  refund  or  give  a  credit  to  the 
Govermnent  for  its  equitable  share  of  any 
amount  of  previously  funded  PRB  costs 
which  revert  or  inure  to  the  Contractor.  Such 
equitable  share  shall  reflect  the  Government's 
previous  participation  in  PRB  costs  through 
those  contracts  for  which  certified  (see 
section  15.804  of  the  Federal  Acquisition 
Regulation  (FAR))  cost  or  pricing  data  were 
submitted  or  which  are  subject  to  FAR  part 
31.  The  Contractor  shall  include  the 
substance  of  this  clause  in  all  subcontracts 
under  this  contract  which  meet  the 
applicability  requirements  of  FAR  15.804- 
8(0. 

(End  of  clause) 

(FR  Doc  94-8143  Filed  4-5-94;  8:45  am) 
BILUNO  CODE  M20-44-M 

48  CFR  Parts  19  and  52 

[FAR  Case  92-19] 

Federal  Acquisition  Regulation; 
Subcontracting  Plans 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Cound)  are 
proposing  amending  the  Federal 
Acquisition  Regulation  (FAR)  to  expand 
the  circumstances  when  subcontracting 
plans  may  be  required  and  negotiated 


with  more  than  the  apparently 
successful  offeror  and  to  prescribe  an 
Alternate  II  to  the  clause  Small  Business 
and  Small  Disadvantaged  Business 
Subcontracting  Plan  to  bo  used  when 
contracting  by  negotiation  and 
subcontracting  plans  are  required  with 
initial  proposals.  The  intent  of  this 
proposal  is  to  ensure  that  small  and 
sm^  disadvantaged  business  concerns 
are  being  afforded  the  maximum 
practical  subcontracting  opportimities 
consistent  with  statutory  req\iirements 
and  acquisition  objectives.  'This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  pursuant  to  Executive  Order 
12866,  dated  September  30, 1993. 

DATES:  Comments  should  be  submitted 
on  or  before  June  6, 1994,  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  N\V., 
room  4037,  Washington,  DC  20405. 

Please  cite  FAR  case  92-19  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Shirley  Scott  at  (202)  501-0168  in 
reference  to  this  FAR  case.  For  genered 
information,  contact  the  FAR 
Secretariat,  room  4037,  Building. 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  92-19. 

SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  601,  et  seq., 
because  subcontracting  plans  are  not 
required  from  small  business  concerns, 
An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  section  610  of  the  Act 
Such  comments  must  be  submitted 
separately  and  should  cite  5  U.S.C  601, 
et  seq.  (FAR  case  92-19),  in 
correspondence. 

B.  Paperwork  Redaction  Act 

The  Paperwork  Reduction  Act 

(Pub.  L.  96-511)  is  deemed  to  apply 
because  the  proposed  rule  cont^s 
information  collection  requirements. 
Accordingly,  a  request  for  approval  of 
revised  burden  estimates  for  Office  of 
Management  end  Budget  (OMB) 
Clearance  Number  9000-0006  is  being 
submitted  to  OMB  imder  44  U.S.C 
3501,  et  seq.  Public  comments 
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concerning  this  request  are  invited 
through  a  notice  document  in  this 
Federal  Register  issue. 

List  of  Subjects  in  48  CFR  Parts  19  and 
52 

Government  procurement. 

Dated:  March  28, 1994. 

Albert  A.  Vicchiolla, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  19  and  52  be  amended  as  set  forth 
below; 

1.  The  authority  citation  for  48  CFR 
parts  19  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  19— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

2.  Section  19.705-2  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

1 9.705-2  Determining  the  need  for  a 
subcontracting  pian. 
***** 

(d)  In  solicitations  for  negotiated 
acquisitions,  the  contracting  officer  may 
require  the  submission  of 
subcontracting  plans  with  initial  offers, 
or  at  any  other  time  prior  to  award.  In 
determining  when  subcontracting  plans 
should  be  required,  as  well  as  when  and 
with  whom  plans  should  be  negotiated, 
the  contracting  officer  shall  consider  the 
integrity  of  the  competitive  process,  the 
goal  of  affording  maximum  practicable 
opportunity  for  small  and  small 
disadvantaged  business  concerns  to 
participate,  and  the  burden  placed  on 
offerors. 

3.  Section  19.708  is  amended  in  the 
first  sentence  of  paragraph  (b)(1)  by 
removing  the  words  “has  been’’  and 
inserting  “is”;  and  at  the  end  of  the 
paragraph  by  adding  a  sentence  to  read 
as  follows: 

19.708  Solicitation  provisions  and 
contract  clauses. 

***** 

(b)(1)  *  *  •  When  contracting  by 
negotiation,  and  subcontracting  plans 
are  required  with  initial  proposals  as 
provided  for  in  19.705-2(d),  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  II. 

*  *  *  *  * 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

4.  Section  52.219-9  is  amended  by 
revising  the  date  in  the  clause  heading 
and  adding  Alternate  II  following 
Alternate  I  to  read  as  follows; 


52.219-8  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Pian. 

***** 

Small  Business  and  Small  Disadvantaged 
Business  Subcontracting  Plan  (Date) 

***** 

Alternate  II  (DATE).  As  prescribed  in  , 
19.708(b)(1),  substitute  the  following 
paragraph  (c)  for  paragraph  (c)  of  the  basic 
clause; 

(c)  Proposals  submitted  in  response  to  this 
solicitation  shall  include  a  subcontracting 
plan,  which  separately  addresses 
subcontracting  with  small  business  concerns 
and  with  small  disadvantaged  business 
concerns.  If  the  offeror  is  submitting  an 
individual  contract  plan,  the  plan  must 
separately  address  subcontracting  with  small 
business  concerns  and  with  small 
disadvantaged  business  concerns  with  a 
separate  part  for  the  basic  contract  and 
separate  parts  for  each  option  (if  any).  The 
plan  shall  be  included  in  and  made  a  part  of 
the  resultant  contract.  The  subcontracting 
plan  shall  be  negotiated  within  the  time 
specified  by  the  Contracting  Officer.  Failure 
to  submit  and  negotiate  a  subcontracting  plan 
shall  make  the  offeror  ineligible  for  award  of 
a  contract. 

(FR  Doc.  94-8148  Filed  4-5-94;  8:45  am) 
BILUNQ  CODE  6820-34-M 


48  CFR  Parts  25  and  52 
[FAR  Case  92-48] 

Federal  Acquisition  Regulation; 
Fluctuating  Exchange  Rates 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  provide 
guidance  on  the  use  of  foreign  currency. 
A  corresponding  provision  is  proposed 
regarding  evaluation  of  foreign  currency 
offers.  This  regulatory  action  was  not 
subject  to  Office  of  Management  emd 
Budget  review  pursuant  to  Executive 
Order  12866,  dated  September  30, 1993. 
DATES:  Comments  should  be  submitted 
on  or  before  June  6, 1994,  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW., 
room  4037,  Washington,  DC  20405. 

Please  cite  FAR  case  92-48  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 


Mr.  Peter  O’Such  at  (202)  501-1759  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  92—48. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  case  was  opened  based  on 
Department  of  Defense  Inspector 
General  Report  Number  92-090,  May 
14, 1992,  Impact  of  Fluctuating  Foreign 
Exchange  Rates  on  Contract  Prices, 
which  found  that  regulatory  guidance 
does  not  adequately  address 
consideration  of  foreign  currency 
exchange  rate  fluctuation. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  this  rule  pertains  to  contracts 
entered  into  and  performed  overseas, 
and  with  rare  exceptions,  will  affect 
only  foreign  concerns.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  601.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 
601,  et  seq. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  25  and 
52 

Government  procurement. 

Dated;  March  28, 1994. 

Albert  A.  Vicchiolla, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  25  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  25  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  25— FOREIGN  ACQUISITION 

2.  In  part  25,  subpart  25.5,  the 
heading  is  revised  to  read  as  follows; 
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Subpart  25.5— Use  of  Foreign  Currency 

3.  Section  25.501  is  revised  to  read  as 
follows: 

25.501  Policy. 

(a)  Unless  a  specific  currency  is 
required  by  international  agreement  or 
by  the  Trade  Agreements  Act  (see 
25.405(d)),  contracting  officers  shall 
determine  whether  solicitations  for 
contracts  to  be  entered  into  and 
performed  outside  the  United  States 
will  require  submission  of  offers  either 
in  U.S.  currency  or  in  a  specified  foreign 
currency.  In  unusual  circumstances,  the 
contracting  officer  may  permit 
submission  of  offers  in  other  than  a 
specified  currency. 

(b)  To  ensure  a  fair  evaluation  of 
offers,  solicitations  should  generally 
require  all  offers  to  be  prict^  in  the 
same  currency.  However,  if  submission 
of  offers  in  other  than  a  specified 
currency  is  permitted,  the  contracting 
officer  shall  convert  the  offered  prices  to 
U.S.  currency  for  evaluation  purposes. 
The  contracting  officer  shall  use  the 
ciirrent  market  exchange  rate  from  a 
commonly  used  commercially  available 
source  in  effect  on  date  of  bid  opening 
or  due  date  for  receipt  of  final  offers. 

(c)  If  contracts  are  priced  in  foreign 
currency,  agencies  must  ensure  that 
adequate  funds  are  available  to  cover 
currency  fluctuations  in  order  to  avoid 
a  violation  of  the  Anti-Deficiency  Act. 

4.  Section  25.502  is  added  to  read  as 
follows: 

25.502  Solicitation  provision. 

The  contracting  officer  shall  insert  the 
provision  at  52.225-00,  Evaluation  of 
Foreign  Currency  Offers,  in  solicitations 
if  the  use  of  other  than  a  specified 
currency  is  permitted.  The  contracting 
officer  shall  insert  the  source  of  the  rate 
to  be  used  in  the  evaluation  of  offers. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

5.  Section  52.225—00  is  added  to  read 
as  follows: 

52.225-00  Evaluation  of  Foreign 
Currency  Offers. 

As  prescribed  in  25.502,  insert  the 
following  provision: 

Evaluation  of  Foreign  Currency  Offers  (Date) 

If  offers  are  received  in  more  than  one 
currency,  offers  shall  be  evaluated  by 
converting  the  foreign  currency  to  United 
States  currency  using  (insert  source  of  rate) 
in  effect  on  the  date  of  bid  opening  or  due 
date  for  receipt  of  final  offers. 

(End  of  Provision) 

(FR  Doc.  94-6144  Filed  4-5-94;  8:45  am) 
BILUNO  cooe  6S20-34-M 


48  CFR  Parts  28  and  52 
[FAR  Case  92-14] 

Federal  Acquisition  Regulation; 
Insurance — Liability  to  Third  Persons 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  delete  the  prescriptive 
language  in  the  Federal  Acquisition 
Regulation  (FAR),  particularly  at 
“Solicitation  provision  and  contract 
clause  on  liability  insurance  imder  cost- 
reimbursement  contracts”.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  pursuant  to  Executive  C^er  No. 
12866  dated  September  30, 1993. 

DATES:  Comments  should  be  submitted 
on  or  before  June  6, 1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW, 
room  4037,  Washington,  DC  20405. 

Please  cite  FAR  case  92-14  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edward  Loeb  at  (202)  501-4547  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington,  DC  20405,  (202)  501^755. 
Please  cite  FAR  case  92-14. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  FAR  language  proposed  for 
deletion  at  28.311-1  applies  only  to 
cost-reimbursement  contracts  for 
research  and  development  awarded  to 
state  agencies  or  charitable  institutions 
that  claim  partial  or  total  immunity 
from  tort  liability.  For  these  entities. 
Alternates  I  and  II  of  52.228-7, 
Insurance — Liability  to  Third  Persons, 
limit  the  contract's  insurance 
requirements  and  the  Government’s 
obligation  to  indemnify  for  third  party 
liability.  The  Councils  believe  that  the 
current  language  is  obsolete. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  language  proposed  for 


deletion  applies  only  to  cost- 
reimbursement  contracts  for  research 
and  development  that  are  awarded  to 
entities  which,  by  \’irtue  of  their  status 
as  either  an  agency  of  the  state  or  as  a 
charitable  institution,  claim  partial  or 
total  immunity  from  tort  liability  under 
such  contracts.  These  entities  are 
believed  to  be  few  in  number.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 

Comments  from  small  entities 
concerning  tire  affected  FAR  subpart 
will  also  be  considered  in  accordance 
with  section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C  601,  et  seq. 

(FAR  case  92-14),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  ef  seq. 

List  of  Subjects  in  48  CFR  Parts  28  and 
52 

Government  procurement. 

Dated:  March  30, 1994. 

Albert  A  Viochiolla, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  28  and  52  be  amended  as  set  forth 
below: 

1 .  The  authority  citation  for  48  CFR 
parts  28  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C  2473(c). 

PART  2&-B0N0S  AND  INSURANCE 

28.31 1- 1  [Removed  and  redesignated] 

2.  Section  28.311-1  is  removed. 

28.31 1- 2  [Redesignated  and  amended] 

3.  Section  28.311-2  is  redesignated  as 
section  28.311-1  and  amended  by 
removing  the  last  two  sentences. 

28.311- 3  [Redesignated] 

4.  Section  28.311-3  is  redesig.nated  as 
section  20.311-2. 

PART  52— SOLlCrrATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.228- 8  [Removed  and  reserved] 

5.  Section  52.228-6  is  removed  and 
reserved. 

52.228- 7  [Amended] 

6.  Section  52.228-7  is  amended  in  the 
introductory  paragraph  by  removing  the 
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citation  “28.311-2”  and  inserting  in  its 
place  “28.311-1”;  in  paragraph  (a)(1)  of 
the  clause  by  removing  the  words  “or  in 
paragraph  (h)  of  this  clause  (if  the  clause 
has  a  paragraph  (h)),”;  in  paragraph  (c) 
introductory  text  by  removing  the  words 
“Except  as  provided  in  paragraph  (h)  of 
this  clause  (if  the  clause  has  a  paragraph 
(h)),  the”  and  inserting  in  its  place  the 
word  “The”;  and  by  removing 
Alternates  I  and  II  at  the  end  of  the 
clause. 

52.245- 7  [Amended] 

7.  Section  52.245-7  is  amended  in  the 
first  sentence  of  paragraph  (j)  by 
removing  the  words  “in  the  clause  at 
FAR  52.228-6,  Insurance — Liability  to 
Third  Persons,  or”. 

52.245- 10  [Amended] 

8.  Section  52.245-10  is  amended  in 
the  first  sentence  of  paragraph  (f)  by 
removing  the  words  “in  the  clause  at 
FAR  52.228-6,  Insurance — Liability  to 
Third  Persons  or”. 

[FR  Dcx:.  94-8145  Filed  4-5-94;  8:45  am) 
BILLING  CODE  6820-34-M 


48  CFR  Part  31 

[FAR  Case  92-604] 

Federal  Acquisition  Regulation; 
Nonallowability  of  Excise  Taxes  on 
Nondeductibie  Contributions  To 
Deferred  Compensation  Pians 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  revise  the  cost  principle 
concerning  taxes.  This  regulatory  action 
was  not  subject  to  Office  of  Management 
and  Budget  review  pursuant  to 
Executive  Order  12866,  dated 
September  30, 1993. 

DATES:  Comments  should  be  submitted 
on  or  before  June  6, 1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to;  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW, 
room  4037,  Washington,  DC  20405. 

Please  cite  FAR  case  92-604  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 


Secretariat,  room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  Far  case  92-604. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  the  current  FAR  31.205- 
41(b)(6),  excise  taxes  on  accumulated 
funding  deficiencies  or  prohibited 
transactions  involving  employee 
deferred  compensation  plans  pursuant 
to  sections  4971  and  4975  of  the  Internal 
Revenue  Code  of  1954,  as  amended,  are 
imallowable.  This  reflects  a  long¬ 
standing  Government  policy  that 
punitive-type  excise  taxes  are  not 
reimbursable  costs  on  Government 
contracts.  Over  the  years,  subsequent 
legislation  has  added  several  new  excise 
taxes  to  subtitle  D,  chapter  43  of  the 
Internal  Revenue  Service  Code  such  that 
the  Code  currently  lists  13  such  taxes. 
The  Councils  have  agreed  that  it  is 
appropriate  to  revise  FAR  31.205- 
41(b)(6)  to  insert  a  general  prohibition 
on  all  excise  taxes  found  at  subtitle  D, 
chapter  43  of  the  Internal  Revenue 
Service  Code.  Such  a  general 
prohibition  will  ensure  that  future 
legislative  chmges  to  subtitle  D,  chapter 
43  of  the  Internal  Revenue  Service  Code 
will  be  automatically  reflected  in  the 
cost  principle. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  most  contracts  awarded  to 
small  entities  are  awarded  on  a 
competitive,  fixed-price  basis  and  the 
cost  principles  do  not  apply.  An 
analysis  of  data  available  for  fiscal  years 
1989  through  1991  reveals  that,  in  the 
Department  of  Defense,  the  number  of 
contract  actions  awarded  to  small 
businesses  which  required  the 
submission  of  cost  or  pricing  data 
averaged  less  than  1  percent  of  the  total 
number  of  small  business  actions  during 
the  three-year  period.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (FAR 
case  92-604),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 


offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  31 
Government  procurement. 

Dated:  March  28, 1994. 

Albert  A.  Vicchiolla, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
part  31  be  amended  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.205—41  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 

31.205-41  Taxes. 

***** 

(b)*  *  * 

(6)  Any  excise  tax  in  subtitle  D, 
chapter  43  of  the  Internal  Revenue  Code 
of  1986,  as  amended.  That  chapter 
includes  excise  taxes  imposed  in 
connection  with  qualified  pension 
plans,  welfare  plans,  deferred 
compensation  plans,  or  other  similar 
types  of  plans. 

***** 

[FR  Doc.  94-8146  Filed  4-5-94;  8:45  am] 
BILLING  CODE  e820-34-M 


48  CFR  Parts  44  and  52 

[FAR  Case  92-40] 

Federal  Acquisition  Regulation; 
Contractors'  Purchasing  Systems 
Reviews  and  Subcontractor  Consent 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  amendments  to  the  Federal 
Acquisition  Regulation  (FAR)  to 
increase  certain  dollar  tfu^sholds 
regarding  Contractors’  Purchasing 
Systems  Reviews  (CPSR’s)  and 
Subcontractor  Consent.  These  revisions 
are  a  result  of  recommendations 
submitted  in  response  to  the  FAR 
Council’s  request  for  industry’s  views 
on  the  FAR.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  pursuant  to  Executive 
Order  12866,  dated  September  30, 1993. 
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DATES:  Comments  should  be  submitted 
on  or  before  June  6, 1994,  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW., 
Room  4037,  WasMngton,  DC  20405. 

Please  cite  FAR  case  92—40  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  92-40. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

We  raised  the  threshold  for 
performing  CPSR’s  from  $10  million  to 
$25  million  to  recognize  the  effects  of 
inflation  on  this  threshold  which  had 
not  been  changed  since  1980.  The  $25 
million  threshold  will  reduce 
administrative  burden  on  both  the 
Government  and  contractors  by 
reducing  the  number  of  reviews 
performed  annually  and  focuses  the 
Government’s  attention  on  large  dollar 
procurement  systems. 

We  raised  the  $10,000  threshold 
stated  in  the  clause  at  52.244-2(a)(4)  to 
$25,000  for  notification  to  the 
contracting  officer  on  proposed 
subcontracts  involving  fabrication, 
purchase,  rental,  installation,  or  other 
acquisition  of  special  test  equipment  or 
any  items  of  facilities  to  recognize  the 


increased  costs  of  this  type  of 
equipment  and  the  effects  of  inflation. 

We  also  raised  the  threshold  in  the 
clause  at  52.244-2(b)(l)  requiring 
additional  information  on  certain 
subcontracts  from  $10,000  to  $25,000. 
This  increase  recognizes  rising  hourly 
wage  rates  and  contract  costs. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  reduces  burden  on 
contractors  by  reducing  surveillance 
and  by  increasing  dollar  thresholds  at 
which  contractors  are  required  to 
provide  notification  of  intent  to 
subcontract.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C.  601,  et  seq. 
(FAR  case  92-40),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 

L.  96-511)  is  deemed  to  apply  because 
the  proposed  rule  contains  information 
collection  requirements.  Accordingly,  a 
request  for  approval  of  a  new 
information  collection  requirement 
concerning  Contractors’  P^urchasing 
Systems  Reviews  and  Subcontractor 
Consent  is  being  submitted  to  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq.  Public  comments 
concerning  this  request  are  invited 


through  a  notice  dociunent  in  this 
Federal  Register  issue. 

List  of  Subjects  in  48  CFR  Parts  44  and 
52 

Government  procurement. 

Dated:  March  28, 1994. 

Albert  A.  VicchioIIa, 

Director,  Office  of  Federai  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  44  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  44  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  44— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

44.302  [Amended] 

2.  Section  44.302  is  amended  in  the 
first  and  fourth  sentences  of  paragraph 

(a)  by  removing  the  amount  ”$10 
million”  and  inserting  ”$25  million”. 
***** 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.244-2  [Amended] 

3.  Section  52.244-2  is  amended  in  the 
clause  heading  by  revising  the  date  to 
read  “(DA’TE)”;  in  paragraphs  (a)(4)  and 

(b) (1)  of  the  clause  by  removing  the 
amount  ”$10,000”  and  inserting 
”$25,000”. 

***** 

(FR  Doc.  94-8147  Filed  4-5-94;  8:45  ami 
BILUNO  CODE  6S2»-a4-M 


Wednesday 
April  6,  1994 


Part  IX 

Department  of  Defense 

General  Services 
Administration 

Nationai  Aeronautics  and 
Space  Administration 

Clearance  Request  for  Subcontracting 
Plans/Subcontracting  Report  for  Individual 
Contracts  and  Contractors'  Purchasing 
Systems  Reviews;  Notices 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION  ^ 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0006;  FAR  Case  92- 
191 

Clearance  Request  for  Subcontracting 
Pians/Subcontracting  Report  for 
Individual  Contracts  (Standard  Form 
294) 

AGENOES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  a  revision 
to  an  existing  OMB  clearance  (9000- 
0006). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  a  revision  of  a  ciurrently 
approved  information  collection 
requirement  concerning  Subcontracting 
Plans/Subcontracting  Report  for 
Individual  Contracts  (Standard  Form 
294). 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

In  accordance  with  the  Small 
Business  Act  (15  U.S.C.  631,  et  seq.), 
contractors  receiving  a  contract  for  more 
than  $10,000  agree  to  have  small  and 
small  disadvantaged  business  concerns 
participate  in  the  performance  of  the 
contract  as  far  as  practicable. 

Contractors  receiving  a  contract  or  a 
modification  to  a  contract  expected  to 
exceed  $500,000  ($1,000,000  for 
construction)  must  submit  a 
subcontracting  plan  that  provides 
maximum  practicable  opportimities  for 
small  and  small  disadvantaged  business 
concerns.  Specific  elements  required  to 
be  included  in  the  plan  are  specified  in 
section  8(d)  of  the  Small  Business  Act 
and  implemented  in  FAR  subpart  19.7. 

In  conjunction  with  these  plans, 
contractors  must  submit  semiannual 
reports  of  their  progress  on  Standard 
Form  294,  Subcontracting  Report  for 
Individual  Contracts. 

A  satisfactory  subcontracting  plan  is 
required  before  a  contract  exceeding 
$500,000  ($1,000,000  for  construction) 
can  be  awarded.  The  contracting  officer 


must  examine  the  information  in  the 
proposed  plan  to  determine  if  the  plan 
is  in  compliance  with  the  Small 
Business  Act  and  the  FAR.  In  addition, 
the  information  is  used  for  policy  and 
management  control  purposes. 

Information  submitted  on  Standard 
Form  294  is  used  to  assess  contractors’ 
compliance  with  their  subcontracting 
plans. 

B.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
1,625;  responses  per  respondent,  36; 
total  annual  responses,  58,500; 
preparation  hoims  per  response,  6;  and 
total  response  burden  hours,  351,000. 
This  represents  an  increase  in  the 
previously  approved  burden  to  reflect 
the  number  of  subcontracting  plans  that 
may  be  required  with  initial  offers. 

C.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
1,625;  hours  per  recordkeeper,  121;  and 
total  recordkeeping  burden  hours, 
196,625. 

OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  horn  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  room  4037, 
Washington,  DC  20405,  telephone  (202) 
501—4755.  Please  cite  OMB  Control  No. 
9000-0006,  FAR  case  92-19, 
Subcontracting  Plans/Subcontracting 
Report  for  Individual  Contracts 
(Standard  Form  294),  in  all 
correspondence. 

Dated:  March  22, 1994. 

Beverly  Fayson, 

FAR  Secretariat. 

IFR  Doc.  94-8140  Filed  4-5-94;  8:45  am) 
BiLUNG  CODE  S820-34-M 


[FAR  Case  92-40] 

OMB  Clearance  Request  for 
Contractors’  Purchasing  Systems 
Reviews 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  new  request  for  OMB 
clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretcuriat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  a  new  information 
collection  requirement  concerning 


Contractors’  Purchasing  Systems 
Reviews. 

DATES:  Comments  may  be  submitted  on 
or  before  June  6, 1994. 

ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss,  FAR  Desk  Officer,  OMB,  room 
3235,  NEOB,  Washington,  EXD  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  proposed  rule  revises  44.302, 
Requirements,  and  52.244-2, 
Subcontracts  (Cost-Requirements,  and 
Letter  Contracts),  pertaining  to 
performance  of  Contractors’  Purchasing 
Systems  Reviews  (CPSR’s)  and 
subcontractor  consent  requirements, 
respectively.  The  rule  raises  the 
threshold  at  (1)  44.302(a)  for  performing 
CPSR’s  from  $10  million  to  $25  million 
to  recognize  the  effects  of  inflation  on 
this  threshold;  (2)  52.244-2(a)(4)  to 
recognize  the  increased  costs  of  special 
test  equipment  and  the  effects  of 
inflation  since  the  threshold  was 
established;  and  (3)  52.244-2(b)(l)  to 
recognize  the  effects  of  raising  hourly 
wage  rates  and  contract  costs. 

No  previous  clearance  for  this 
requirement  existed.  The  burden  hours 
being  requested  take  into  consideration 
the  revised  (raised)  thresholds;  i.e.,  a 
reduction  in  burden  on  contractors  from 
the  present  r^uirement. 

Tne  objective  of  a  contractor 
purchasing  system  review  (CPSR),  as 
discussed  in  part  44  of  the  Federal 
Acquisition  Regulation,  is  to  evaluate 
the  efficiency  and  effectiveness  with 
which  the  contractor  spends 
Government  funds  and  complies  with 
Government  policy  when 
subcontracting.  The  review  provides  the 
administrative  contracting  officer  a  basis 
for  granting,  withholding,  or 
withdrawing  approval  of  the 
contractor’s  piurchasing  system.  These 
revisions  are  a  result  of 
recommendations  submitted  by 
industry.  The  rule  reduces  burden  on 
contractors  by  decreasing  surveillance 
and  increasing  dollar  thresholds  at 
which  contractors  are  required  to 
provide  notification  of  intent  to 
subcontract. 

B.  Annual  Reporting  Burden* 

Total  annual  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  26,860  hours, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
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reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets,  NW.,  room 
4035,  Washington,  DC  20405,  and  to  the 
FAR  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 


The  annual  reporting  burden  is 
estimated  as  follows;  Respondents, 
1,580;  responses  per  respondent,  1;  total 
annual  responses,  1,580;  preparation 
hours  per  response,  17;  and  total 
response  burden  hours,  26,860. 

OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  room  4037, 


Washington,  DC  20405,  telephone  (202) 
501—4755.  Please  cite  OMB  clearance 
request  regarding  Contractors’ 
Purchasing  Systems  Reviews,  FAR  case 
92—40,  in  all  correspondence. 

Dated:  March  22, 1994. 

Beverly  Fayson, 

FAR  Secretariat. 

(FR  Doc.  94-8141  Filed  4-5-94;  8:45  am] 
BILLING  CODE  6820-a4-M 


Wednesday 
April  6,  1994 


Part  X 

Department  of 
Agriculture 

Agricultural  Marketing  Service 


7  CFR  Part  110 

Recordkeeping  Requirements  for  Certified 
Applicators  of  Federally  Restricted  Use 
Pesticides;  Proposed  Rules 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

TCFRPartllO 
[SD-94-001  PR] 

RIN  No.  0581-AA39 

Recordkeeping  Requirements  for 
Certified  Applicators  of  Federally 
Restricted  Use  Pesticides 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  proposes  to  revise  its 
regulations  in  7  CFR  Part  110,  governing 
recordkeeping  of  federally  restricted  use 
pesticides  by  certified  applicators.  The 
regulations  governing  recordkeeping  of 
federally  restricted  use  pesticides  by 
certified  applicators  were  published  on 
April  9, 1993,  and  became  effective  on 
May  10, 1993.  Since  that  time,  issues 
have  been  raised  regarding  the 
regulations.  A  lawsuit  was  filed 
challenging  the  substance  of  limited 
portions  of  the  regulations.  The  dianges 
specified  in  the  proposed  rule  would 
clarify  certain  provisions  of  the 
regulations,  ensure  consistency  w'ith  the 
objectives  of  section  1491  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  and  provide  for  a  more 
pragmatic  approach  to  the 
implementation  of  the  Pesticide 
Recordkeeping  Program. 

DATES:  Comments  must  be  received  on 
or  before  June  6, 1994. 

ADDRESSES:  Written  comments 
concerning  this  proposal  should  be  sent 
to  Bonnie  L.  Poli,  Docket  Manager, 
USDA-AMS,  Science  Division,  8700 
Centreville  Road,  suite  200,  Manassas, 
Virginia  22110,  and  should  refer  to  the 
docket  title  and  number  located  in  the 
heading  of  this  document.  All 
comments  submitted  in  response  to  this 
proposal  will  be  available  for  public 
inspection  in  Room  3507,  South 
Agriculture  Building,  14th  & 
Independence  Avenues,  SW.,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATiON  CONTACT: 
Bonnie  Poli,  Chief,  Pesticide  Records 
Branch,  Science  Division,  AMS,  8700 
Centreville  Road,  suite  200,  Manassas, 
VA  22110,  703-330-7826. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  determined  to  be 
non-significant  for  purposes  of 


Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  OMB. 

This  proposed  rule  also  has  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et.  seq  ). 

This  proposed  rule  will  (!)  clarify 
certain  definitions  within  the 
regulations:  (2)  clarify  the  availability  of 
pesticide  record  information  to  facilitate 
medical  treatment  or  first  aid;  (3)  clarify 
the  utilization  and  release  of  pesticide 
record  information  by  licensed  health 
care  professionals;  (4)  modify  the  time 
period  by  which  the  information 
required  by  the  regulations  shall  be, 
officially  recorded,  and  (5)  ensure 
uniformity  in  recording  the  location  of 
pesticide  applications  by  removing  the 
distinction  between  recording  spot 
applications  and  other  applications  of 
federally  restricted  use  pesticides.  We 
do  not  anticipate  that  any  of  these 
proposed  changes  will  result  in  any 
significant  additional  economic  impact 
on  certified  (private  and  commercial) 
applicators  of  federally  restricted  use 
pesticides. 

Under  these  circumstances,  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Qvil 
Justice  Reform.  If  adopted,  this 
proposed  rule:  (1)  Will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule;  (2) 
will  not  have  any  retroactive  effect;  and 
(3)  will  not  require  administrative 
proceedings  before  parties  may  file  suit 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507),  the  recordkeeping 
provisions  included  in  this  jjroposi^ 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB), 
number  0581-0154.  The  proposed  rule 
does  not  change  the  data  elements 
required  for  a  record  or  the  collection  of 
information. 

Background 

As  part  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(Pub.L.  101-624;  7  U.S.C.  136i-l). 
hereinafter  referred  to  as  the  FACT  Act, 
Congress  mandated  the  establishment, 
by  the  Secretary  of  Agriculture  in 
consultation  with  the  Administrator  of 
the  Environmental  Protection  Agency, 
of  requirements  for  recordkeeping  by  all 


certified  applicators  of  federally 
restricted  use  pesticides. 

Applicator  certification  programs  are 
administered  by  EPA,  other  Federal 
Agencies,  and  States.  A  restricted  use 
pesticide,  as  distinguished  from  a 
general  use  pesticide,  is  one  that  has 
been  classified  as  such  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA,  at  7  U.S.C. 
136a(d)(l)(C)).  EPA  regulations  issued 
under  FIFRA,  further  provide  that 
restricted  use  pesticides  may  be  applied 
only  by,  or  under  the  supervision  of,  a 
certified  applicator.  Applicator 
certification  requirements  are  provided 
in  the  EPA  regulations  (40  CFR  171). 

A  certified  applicator  may  be  a 
commercial  applicator  or  a  private 
applicator.  A  private  applicator  is  one 
who  uses  or  supervises  the  use  of  any 
restricted  use  pesticide  for  purposes  of 
producing  any  agricultural  commodity: 
(1)  On  property  that  is  owned  or  rented 
by  the  applicator,  or  the  employer  of  the 
applicator;  or  (2)  if  applied  without 
compensation  other  than  trading  of 
personal  services  between  producers  of 
agricultural  commodities,  on  the 
property  of  another  person.  A 
commercial  applicator  is  one  who  uses 
or  supervises  the  use  of  a  restricted  use 
pesticide  for  any  purpose  or  on  any 
property  other  than  as  provided  under 
the  definition  of  a  private  applicator. 

On  April  9, 1993,  final  regulations 
were  published  in  the  Federal  Register, 
"Recordkeeping  Requirements  for 
Certified  Applicators  of  Federally 
Restricted  Use  Pesticides.”  These 
regulations  went  into  affect  on  May  10, 
1993.  USDA  proceeded  to  implement  a 
national  program  for  recordkeeping  of 
federally  restricted  use  pesticides.  One 
of  USDA’s  first  goals  was  to  inform 
certified  pesticide  applicators  of  their 
responsibilities  under  the  new 
regulations. 

Early  in  the  implementation  phase  of 
the  USDA  recordkeeping  program.  State 
regulatory  agencies  and  others  raised 
issues  involving  specific  interpretations 
of  the  regulations.  A  lawsuit  was  filed 
against  the  Secretary  of  Agriculture  and 
the  Administrator  of  the  Environmental 
Protection  Agency  by  the  National 
Coalition  Against  the  Misuse  of 
Pesticides  and  others.  The  lawsuit 
challenged  the  substance  of  limited 
portions  of  the  final  regulations 
promulgated  by  USDA.  After  careful 
consideration  of  the  issues  raised  by  the 
lawsuit  and  a  thorough  review  of  the 
regulations,  we  agre^  to  propose 
changes  to  the  regulations  for  the 
reasons  set  forth  below. 
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Proposed  Amendments  to  §110.2 
Definitions 

Concerns  were  raised  that  the 
regulation's  definition  of  "medical 
emergency"  was  too  restrictive  and 
could  hinder  the  medical  treatment  by 
licensed  health  care  professionals  of  an 
individual(s)  who  may  have  been 
exposed  to  a  federally  restricted  use 
pesticide.  It  was  pointed  out  that  some 
particular  pesticide  exposures  could 
require  immediate  medical  treatment  or 
first  aid,  but  would  not  meet  the  criteria 
of  the  current  definition.  It  is  not  the 
intent  of  USDA  to  limit  medical 
treatment  of  an  individual(s)  who  may 
have  been  exposed  to  a  restricted  use 
pesticide.  Decause  reactions  to  some 
pesticide  exposures  could  require 
treatment  immediately  and  not  fit  the 
current  definition  of  "medical 
emergency,”  USDA  is  proposing  to 
amend  the  definition  of  "medical 
emergency”  to  read  as  follows: 

Medical  Emergency.  A  medical  emergency 
shall  be  defined  as  a  situation  that  requires 
immediate  medical  treatment  or  first  aid. 

Questions  also  were  raised  concerning 
the  definition  of  "licensed  health  care 
jirofessional.”  There  was  some 
t  onfusion  as  to  whether  medically 
t'-ained  individuals  who  had  been 
certified  by  a  State,  such  as  medical 
technicians  on  an  ambulance  or 
emergency  response  vehicle,  met  the 
definition.  USDA  wishes  to  clarify  that 
individuals  that  have  been  licensed  or 
certified  by  a  State  to  provide  medical 
treatment  are  considered  to  be  "licensed 
health  care  professionals.”  Therefore, 
individuals  such  as  physicians,  nurses, 
physician  assistants,  or  emergency 
medical  technicians,  licensed  or 
certified  by  a  State  to  provide  medical 
treatment,  would  fall  into  the  definition 
of  “licensed  health  care  professionals.” 
However,  individuals  who  have  been 
certified  only  to  provide  first  aid  or 
cardiopulmonary  resuscitation  (CPR) 
through  organizations  such  as  the 
American  Red  Cross  would  not  be 
"licensed  health  care  professionals.” 

In  order  to  clarify  this  definition, 
USDA  is  proposing  to  amend  the 
definition  of  "licensed  health  care 
professional”  to  read  as  follows: 

Licensed  health  care  professional.  A 
physician,  nurse,  emergency  medical 
technician,  or  other  qualified  individual, 
licensed  or  certified  by  a  State  to  provide 
medical  treatment 

Proposed  Amendment  to  §  110.3(a)(6} — 
Spot  Applications 
The  reduced  requirements  for 
recording  information  for  spot 
applications  were  intended  to  provide 
private  certified  applicators  with  an 


incentive  to  record  small  spot 
applications  on  noxious  weeds  or 
similar  type  applications,  without 
recording  each  location,  due  to  the 
usually  small  amount  of  pesticide 
associated  with  a  spot  treatment. 
Concerns  were  raised  that  the  spot 
application  record  provision  does  not 
require  a  specific  location  for  each  spot 
application,  which  could  be  important 
information  for  the  purpose  of  providing 
first  aid  or  medical  treatment.  USDA  has 
reviewed  the  spot  application  provision 
and  agrees  that,  in  some  instances,  the 
location  of  spot  applications  could  be 
valuable  information  when  needed  to 
determine  if  a  pesticide  exposure  could 
have  occurred  in  a  field  or  area. 
Therefore,  we  are  proposing  to  delete 
§  110.3(a)(6).  Under  the  proposed 
regulations,  spot  applications  would  be 
required  to  be  recorded  in  the  same 
manner  as  are  other  applications  of 
federally  restricted  use  pesticides.  This 
would  provide  field  or  area  locations 
which  could  be  utilized  to  help 
determine  if  an  individual  could  have 
been  expmsed  to  a  federally  restricted 
use  pesticide. 

Proposed  Amendment  to  §1 10.3(b) — 
Time  for  Making  an  Official  Record 

USDA  has  reevaluated  the  30  day 
time  period  allowed  certified 
applicators  to  make  an  official  record 
after  concerns  were  expressed  regarding 
the  accuracy  of  the  records  for  both 
collecting  information  for  a  pesticide 
use  data  base  and  for  medical  treatment 
if  application  information  was  not 
required  to  be  recorded  for  30  days. 
USDA  recognizes  the  importance  of 
compiling  accurate  pesticide  use  data 
and  believes  that  data  recorded  in  a 
shorter  time  period  would  be  more 
accurate.  USDA  also  reexamined 
existing  State  requirements  for  making 
official  records  of  pesticide  applications 
for  private  and  commercial  certified 
applicators.  We  found  that  many  State 
regulations  require  applicators  to  have 
records  available  "upon  request”  which, 
in  some  situations,  could  be  interpreted 
to  be  immediately  after  an  application. 
Therefore,  to  assure  more  accurate 
information  for  both  medical  treatment 
and  accuracy  of  collected  data  on 
pesticide  use,  USDA  proposes  to  change 
the  time  period  from  30  days  to  7  days. 
USDA  considers  the  proposed  7  day 
requirement  adequate  to  allow  the 
private  certified  applicator  time  to  make 
an  accurate  official  record  without 
causing  an  undue  hardship  in  peak 
production  periods.  This  proposed 
requirement  also  is  less  stringent  than 
similar  existing  State  requirements  for 
recordkeeping  in  many  States. 


Additionally,  concerns  were  raised 
regarding  the  certified  applicator's 
responsibility  to  provide  federally 
restricted  use  pesticide  information 
concerning  a  specific  application  prior 
to  the  time  to  make  an  official  record  for 
purposes  of  providing  medical 
treatment.  USDA  interprets  the  current 
regulations  to  require  certified 
applicators  to  provide  the  record 
information  for  purposes  of  providing 
medical  treatment  or  first  aid,  in 
accordance  with  the  provisions  of 
§  110.5(a),  whether  or  not  the  time  to 
make  an  official  written  record  has 
elapsed.  Nonetheless,  in  order  to  make 
this  clear,  we  propose  to  add  explicit 
language  to  this  effect.  The  proposed 
amendment  would  read  as  follows: 

The  information  required  in  this  section 
shall  be  recorded  within  seven  (7)  days 
following  the  pesticide  application.  However, 
whether  or  not  the  written  record  has  been 
completed,  the  certified  applicator  shall 
provide  the  information  to  be  recorded  in 
accordance  with  the  provisions  of  §  110.5(a) 
of  this  part. 

Proposed  Amendments  to§l  10.5(a} — 
Availability  of  Records  to  Facilitate 
Medical  Treatment 

Questions  also  have  been  raised 
concerning  the  availability  of  records  to 
facilitate  medical  treatment.  Concern 
was  expressed  that  the  current 
regulations  could  hinder  access  to 
record  information  if  a  strict 
interpretation  was  applied  to  the  need 
‘  for  the  licensed  health  care  professional 
to  personally  make  the  record 
information  request.  USDA  never 
intended  to  prevent  an  individual  acting 
under  the  direction  of  the  attending 
licensed  health  care  professional  from 
requesting  record  information.  We  are 
aware  that,  in  some  instances,  the 
attending  licensed  health  care 
professional  may  rely  on  a  person  acting 
under  his/her  direction  to  make  the 
contacts  necessary  to  obtain  the 
pesticide  record  information.  However, 
the  regulations  also  presume  the  request 
for  pesticide  record  information  is 
supported  by  indications  of  pesticide 
exposure  and  the  need  for  medical 
treatment  or  first  aid.  For  example,  the 
attending  licensed  health  care 
professional,  such  as  a  registered  nurse, 
may  determine  that  the  pesticide  record 
information  will  be  necessary  to  treat 
the  patient,  and  instruct  someone  under 
his/her  direction,  to  obtain  the  record 
information. 

In  order  to  clarify  the  availability  of 
pesticide  record  information  to  facilitate 
medical  treatment,  USDA  proposes  to 
amend  §  110.5(a)  to  read  as  follows: 

When  a  licensed  health  care  professional, 
or  an  individual  acting  under  the  direction  of 
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the  attending  licensed  health  care 
professional,  determines  that  any  record  of 
the  application  of  restricted  use  pesticide 
required  to  be  maintained  under  §  110.3  of 
this  part  is  necessary  to  provide  medical 
treatment  or  first  aid  to  an  individual  who 
may  have  been  exposed  to  the  restricted  use 
pesticide  for  which  the  record  is  or  will  be 
maintained,  the  certified  applicator  required 
to  maintain  the  record  shall  promptly 
provide  the  record  information  and  any 
available  label  information.  If  it  is 
determined  by  a  licensed  health  care 
professional,  or  an  individual  acting  under 
the  direction  of  the  attending  licensed  health 
care  professional,  to  be  a  medical  emergency, 
the  record  information  of  the  restricted  use 
pesticide,  relating  to  the  medical  emergency, 
shall  be  provided  immediately. 

Proposed  Amendments  to  §  110.5(b) — 
Release  of  Record  Information  by 
licensed  Health  Care  Professionals 
Under  the  current  regulations, 
licensed  health  care  professionals  may 
release  record  information  obtained 
through  §  110.5(a)  only  when  necessary 
to  provide  medical  treatment  or  Hrst  aid 
to  an  individual  who  may  have  been 
exposed  to  the  restricted  use  pesticide 
for  which  the  record  is  maintained. 
Concerns  were  raised  that  some 
confusion  could  exist  among  licensed 
health  care  professionals  as  to  the  extent 
to  which  they  could  share  or  utilize 
pesticide  record  information.  Concerns 
were  expressed  that  licensed  health  care 
professionals,  or  an  individual  acting 
under  the  direction  of  the  attending 
licensed  health  care  professional,  could 
be  reluctant  to  release  pesticide  record  ' 
information  to  other  medical 
professionals,  who  may  need  to  be 
consulted,  to  provide  proper  medical 
treatment. 

Issues  also  were  raised  concerning  the 
release  of  the  record  information  as  it 
relates  to  pesticide  poisoning  incident 
reports,  and  the  need  to  assure  licensed 
health  care  professionals  that  they  could 
release  pesticide  record  information  for 
this  purpose.  Some  States  require 
pesticide  poisoning  incident  reporting 
to  a  designated  State  or  county  agency. 
For  example,  California  has  a  law  that 
requires  physicians  to  submit  a 
pesticide  poisoning  incident  report  to 
the  California  Worker  Health  and  Safety 
Division.  Additionally,  in  States  which 
do  not  require  the  filing  of  a  pesticide 
poisoning  incident  report,  physicians  or 
other  medical  professionals  are 
encouraged  to  report  incidents  to  the 
local  poison  control  centers.  These  local 
poison  control  centers  then  may  send 
data  to  the  Toxic  Exposure  Surveillance 
System  of  the  American  Association  of 
Poison  Control  Centers  (AAPCC) 
database,  which  provides  an  annual 
compilation  of  poisoning  statistics  from 
around  the  United  States.  USDA 


believes  the  release  of  pesticide  record 
information  for  this  purpose  is 
appropriate. 

USDA  also  recognizes  that  a  licensed 
health  care  professional  may  deem  it 
necessary  under  their  responsibility  to  a 
code  of  medical  ethics  to  utilize 
pesticide  record  information  to  prevent 
additional  poisoning  or  injuries.  For 
example,  as  a  result  of  treating  an 
individual  who  had  been  exposed  to  a 
federally  restricted  use  pesticide,  the 
licensed  health  card  professional  may 
feel  it  necessary  to  release  the  record 
information  to  the  proper  State  or 
county  authorities  in  order  to  remove 
workers  from  an  area  where  pesticide 
exposure  could  be  occurring. 

Therefore,  in  order  to  clarify  the 
circumstances  under  which  the 
federally  restricted  use  pesticide 
information  can  be  utilized  and 
released,  and  who  has  authority  to 
release  this  information,  USDA 
proposes  to  amend  §  110.5(b)  to  read  as 
follows: 

A  licensed  health  care  professional,  or  an 
individual  acting  under  the  direction  of  the 
attending  licensed  health  care  professional, 
may  utilize  and  release  record  or  record 
information  obtained  under  paragraph  (a)  of 
this  section  when  necessary  to  provide 
medical  treatment  or  first  aid  to  an 
individual  or  individuals  who  may  have  been 
exposed  to  the  restricted  use  pesticide  for 
which  the  record  is  or  will  be  maintained. 
Further  utilization  and  release  of  such  record 
or  record  information  is  limited  to  licensed 
health  care  professionals  who  may  use  it:  (1) 
To  submit  pesticide  poisoning  incident 
reports  to  appropriate  State  or  Federal 
agencies,  or  (2)  where  consideration  of 
medical  ethics  may  necessitate  such 
utilization  and  release. 

Proposed  Amendments  to  §  110.7 — 
Penalties 

Several  State  pesticide  regulatory 
agencies  had  questions  in  regard  to  the 
penalty  provision  in  §  110.7  of  the 
current  regulations.  These  agencies 
interpreted  this  section  to  provide  that 
the  Administrator,  or  his  designee, 
would  have  discretion  to  reduce  the 
penalty  for  a  second  violation  of  the 
regulations  to  less  than  $1,000  if  it  was 
determined  that  the  certified  applicator 
made  a  good  faith  effort  to  comply  with 
the  regulations,  but,  that  the 
Administrator,  or  his  designee,  would 
not  have  discretion  to  reduce  the 
penalty  to  less  than  $1,000  for  other 
subsequent  offenses. 

USDA  has  reexamined  this  issue  and 
agrees  that  the  current  language  could 
be  unclear.  We,  therefore,  propose  to 
amend  the  penalty  section  to  eliminate 
any  ambiguity.  We  are  proposing  that  all 
offenses  subsequent  to  the  first  offense 
would  be  subject  to  a  fine  of  not  less 


than  $1,000,  except  that  the  penalty 
shall  be  less  than  $1,000  if  the 
Administrator,  or  his  designee, 
determines  that  the  certified  applicator 
made  a  good  faith  effort  to  comply  with 
the  regulations.  This  proposed  change 
follows  the  language  of  the  statute  and 
provides  the  Administrator,  or  his 
designee,  flexibility  in  assessing 
penalties  for  all  subsequent  offenses,  not 
just  the  second  offense. 

Therefore,  USDA  proposes  to  amend 
§  110.7  to  read  as  follows: 

Section  1491(d)  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
provides  that  the  Secretary  shall  be 
responsible  for  enforcement  of  section  1491 
(a),  (b),  and  (c)  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990. 
Therefore,  as  provided  in  section  1491(d)  of 
the  Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990,  any  certified  applicator 
who  violates  the  requirements  of  7  U.S.C. 
136i-l  (a),  (b),  or  (c)  shall  be  subject  to  a  civil 
penalty  of  not  more  than  $500  in  the  case  of 
the  first  offense,  and  in  the  case  of 
subsequent  offenses,  be  subject  to  a  fine  of 
not  less  than  $1,000  for  each  violation, 
except  that  the  penalty  shall  be  less  than 
$1,000  if  the  Administrator,  or  his  designee, 
determines  that  the  certified  applicator  made 
a  good  faith  effort  to  comply  with  this  Part. 

List  of  Subjects  in  7  CFR  Part  110 

Pesticide  and  pests.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble  7  CFR,  part  110  is  proposed  to 
be  amended  as  follows: 

PART  110— RECORDKEEPING  ON 
RESTRICTED  USE  PESTICIDES  BY 
CERTIFIED  APPLICATORS;  SURVEYS 
AND  REPORTS 

1.  The  authority  citation  for  part  110 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  136a(d)(l)(c):  7  U.S.C. 
136i-l;  7  U.S.C.  450;  7  CFR  2.17,  2.50. 

2.  In  §  110.2,  the  definition  for 
licensed  health  care  professional  is 
amended  by  adding  the  phrase  “or 
certified”  immediately  following 
“licensed.” 

3.  In  §  110.2,  the  definition  for 
medical  emergency  is  revised  to  read  as 
follows: 

§110.2  Definitions. 
***** 

Medical  emergency.  A  medical 
emergency  shall  be  defined  as  a 
situation  that  requires  immediate 
medical  treatment  or  first  aid. 

***** 

4.  In  §  110.3,  paragraph  (a)(6)  is 
removed  and  paragraph  (b)  is  revised  to 
read  as  follows: 
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§  1 1 0.3  Records,  retention,  and  access  to 
records. 

A  *  *  *  * 

(b)  The  information  required  in  this 
section  shall  be  recorded  within  seven 
(7)  days  following  the  pesticide 
application.  However,  whether  or  not 
the  written  record  has  been  completed, 
the  certified  applicator  shall  provide  the 
information  to  be  recorded  in 
accordance  with  the  provisions  of 
§  110.5(a)  of  this  part. 
***** 

5.  Section  110.5  is  revised  to  read  as 
follows: 

§  1 1 0.5  Availability  of  records  to  facilitate 
medical  treatment 

(a)  When  a  licensed  health  care 
professional,  or  an  individual  acting 
under  the  direction  of  the  attending 
licensed  health  care  professional, 
determines  that  any  record  of  the 
application  of  restricted  use  pesticide 
required  to  be  maintained  under  §  110.3 
of  this  part  is  necessary  to  provide 
medical  treatment  or  first  aid  to  an 
individual  who  may  have  been  exposed 
to  the  restricted  use  pesticide  for  which 
the  record  is  or  will  be  maintained,  the 
certified  applicator  required  to  maintain 
the  record  shall  promptly  provide  the 


record  information  and  any  available 
label  information.  If  it  is  determined  by 
a  licensed  health  care  professional,  or 
an  individual  acting  under  the  direction 
of  the  attending  licensed  health  care 
professional,  to  be  a  medical  emergency, 
the  record  information  of  the  restricted 
use  pesticide,  relating  to  the  medical 
emergency,  shall  be  provided 
immediately. 

(b)  A  licensed  health  care 
professional,  or  an  individual  acting 
under  the  direction  of  the  attending 
licensed  health  care  professional,  may 
utilize  and  release  record  or  record 
information  obtained  under  paragraph 
(a)  of  this  section  when  necessary  to 
provide  medical  treatment  or  first  aid  to 
an  individual  or  individuals  who  may 
have  been  exposed  to  the  restricted  use 
pesticide  for  which  the  record  is  or  will 
be  maintained.  Further  utilization  and 
release  of  such  record  or  record 
information  is  limited  to  licensed  health 
care  professionals  who  may  use  it: 

(1)  To  submit  pesticide  poisoning 
incident  reports  to  appropriate  State  or 
Federal  agencies;  or 

(2)  Where  considerations  of  medical 
ethics  may  necessitate  such  utilization 
and  release. 


6.  Section  110.7  is  revised  to  read  as 
follows: 

§110.7  Penalties. 

Section  1491(d)  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  provides  that  the  Secretary 
shall  be  responsible  for  enforcement  of 
section  1491  (a),  (b),  and  (c)  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990.  Therefore,  as  provided  in 
section  1491(d)  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990, 
any  certified  applicator  who  violates  the 
requirements  of  7  U.S.C.  136i-l  (a),  (b), 
or  (c)  shall  be  subject  to  a  civil  penalty 
of  not  more  than  $500  in  the  case  of  the 
first  offense,  and  in  the  case  of 
subsequent  offenses,  be  subject  to  a  fine 
of  not  less  than  $1,000  for  each 
violation,  except  that  the  penalty  shall 
be  less  than  $1,000  if  the  Administrator, 
or  his  designee,  determines  that  the 
certified  applicator  made  a  good  faith 
effort  to  comply  with  this  Part. 

Dated:  March  30, 1994. 

Lon  Hatamiya, 

Administrator. 

(FR  Doc.  94-8093  Filed  4-5-94;  8  45  am] 
BILUNQ  CODE  3410-02-4> 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 
28  CFR  Parts  522,  545,  and  551 
[BOP-1021-F] 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Editorial 
Amendments 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  In  this  document  the  Bureau 
of  Prisons  is  making  editorial 
amendments  to  its  regulations  in  order 
to  update  statutory  references, 
terminology,  and  to  correct 
typographical  errors. 

EFFECTIVE  DATE:  April  6,  1994. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLG  room  754,  320 
First  Street  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  for 
editorial  purposes  its  regulations  on  the 
Inmate  Financial  Responsibility 
Program,  Non-discrimination  Toward 
Inmates,  and  Civil  Contempt  of  Court 
Commitments. 

A  final  rule  on  the  Inmate  Financial 
Responsibility  Program  (28  CFR  545.10 
to  545.11)  was  published  in  the  Federal 
Register  May  21. 1991  (56  FR  23477). 
This  publication  contained  a 
typographical  error  (“Court-Ordered 
restriction”  rather  than  “Court-ordered 
restitution”)  in  §  545.11(a)(2).  This 
document  accordingly  correctly  revises 
that  paragraph. 

A  ffnal  rule  on  Non-Dista'imination 
Toward  Inmates  (28  CFR  551.90)  was 
published  in  the  Federal  Register  on 
April  4. 1980  (45  FR  23366).  This 
document  amends  §  551.90  to  use  the 
term  “disability"  instead  of  the  term 
“handicap”.  This  amendment  is 
intended  to  conform  to  terminology 
used  in  current  statutes. 

A  final  rule  on  Civil  Contempt  of 
Court  Commitments  (28  CFR  522.10  to 
522.11)  was  published  in  the  Federal 
Register  June  29, 1979  (44  FR  38244). 
This  document  amends  §  522.11(g)  to 
include  reference  to  subsequent 
statutory  citations.  This  document  also 


revises  the  authority  citation  for  the  piart 
fn-the  sake  of  editorial  consistency. 

Because  these  amendments  are 
editorial  in  nature  and  impose  no  new 
restrictions  on  inmates,  the  Bureau  finds 
good  cause  for  exempting  the  provisions 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  piddic 
comment,  and  delay  in  effective  date. 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significffiort 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  ^is  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  lor 
the  purpose  of  the  Regulaftory  Fiexifadity 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Parts  522. 

545,  and  551 

Prisoners. 

Kathleen  M.  Hawk, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  5S2ta)  and 
delegate  to  Ihe  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p).  part  S22  in 
subchfipter  B  of  ^  CFR.  chapterV  and 
parts  545  and  551  in  subchapter  Cof  28 
CFR.  chapter  V  aie  amended  as  set  forth 
below. 

SUBCHAPTER  B-4NMATE  ADMISSION. 
CLASSIFICATION.  AND  TRANSFER 

PART  S22-JU>MISSION  TO 
INSTITUTION 

1.  The  authority  citation  fca-  28  CFR 
part  522  is  revised  to  read  as  follows, 
and  all  other  authority  citations  in  the 
part  are  removed; 

Authority:  5  U.S.C.  301;  18  U.S.C  3621. 
3622,  3624,  4001,  4042,  4081,  4062  fRepealed 
in  part  as  to  offenses  committed  on  or  after 
November  1, 1987),  4161-4166  Repealed  in 
part  as  to  offenses  committed  on  or  after 
November  1, 1987),  5006-5024  (Repealed 
October  12, 1984  as  to  offenses  committed 
after  that  date).  5039;  28  U.S.C.  509.  510;  28 
CFR  0.95-0.99. 

2.  In  §  522.11,  paragraph  (g)  is  revised 
to  read  as  follows: 


§522.11  Procedures. 

*  •  •  •  * 

(g)  An  inmate  is  not  entitled  to 
statutory  or  extra  good  time  credits 
under  18  U.S.C.  4161-62  while  only  the 
civil  contempt  sentence  is  in  effect.  Nor 
is  an  inmate  entitled  to  good  conduct 
time  credits  under  18  U.S.C.  3624(b). 
Time  spent  serving  only  a  civil 
conten%pt  sentence  is  not  considered  jail 
time  under  18  U.S.C.  3568  or  18  U.S.C. 
3585(b). 

SUBCHAPTER  C-4NSTITUTIONAL 
MANAGEMENT 

PART  545— WORK  AND 
COMPENSATION 

3.  The  authority  citation  for  28  CFR 
part  545  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3013, 
3571,  3621,  3622,  3624,  3663.  4001,  4042, 
4081,  4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1, 1987), 
4126.  5006-5024  (Repealed  October  12. 1984 
as  to  offenses  committed  after  that  date). 

5039;  28  U.S.C.  509.  510;  28  CFR  0,95-0.99. 

4.  In  §  545.11,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§545.11  Procedures. 

A  *  *  •  • 

(a)«  *  * 

(2)  Court-ordered  restitution; 

*  «  *  •  * 

PART  551— MISCELLANEOUS 

5.  The  authority  citation  for  28  CFR 
part  551  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C  1512. 
3621,  3622.  3624,  4001.  4005,  4042,  4081, 
4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1, 1987), 
4161-4166  (Repealed  as  to  offenses 
committed  on  or  after  November  1, 1987), 
5006-5024  (Repealed  October  12, 1984  as  to 
offenses  committed  after  that  date),  5039:  28 
U.S.C.  509.  510;  Pub.  L.  99-500  (sec.  209);  28 
CFR  0.95-0.99. 

6.  Section  551.90  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§551.90  Policy. 

Inmates  may  not  be  discriminated 
against  on  the  basis  of  race,  religion, 
nationality,  sex.  disability,  or  political 
belief.  •  •  • 

IFROoc.  94-8201  Filed  4-5-94;  8:45  am] 
BILLING  CODE  4410-05-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  888 

[Docket  No.  N-94-3616:  FR-3510-N-05] 

Section  8  Housing  Assistance 
Payments  Program;  Fair  Market  Rent 
Schedules  for  Use  In  the  Rental 
Certificate  Program,  Loan  Management 
and  Property  Disposition  Programs, 
Moderate  Rehabilitation  Program  and 
Rental  Voucher  Program 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  final  fair  market  rents; 
amendment. 

SUMMARY:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  publish  Fair  Market  Rents 
(FMRs)  periodically,  but  not  less 
frequently  than  annually,  to  be  effective 
on  October  1  of  each  year.  FMRs  are 
used  for  the  Section  8  Rental  Certificate 
program  (part  882,  subparts  A  and  B), 
including  space  rentals  by  owners  of 
manufactured  homes  under  the  Section 
8  Rental  Certificate  program  (part  882, 
subpart  F);  the  Section  8  Moderate 
Rehabilitation  program  (part  882, 
subparts  D  and  E);  Section  8  housing 
assisted  under  part  886,  subparts  A  and 
C  (Section  8  Loan  Management  and 
Property  Disposition  programs);  and  are 
used  to  determine  payment  standard 
schedules  in  the  Rental  Voucher 
program  (part  887). 

HUD  published  proposed  Fiscal  Year 
(FY)  1994  FMRs  for  the  Section  8  Rental 
Certificate  program  on  May  6, 1993  (58 
FR  27062)  and  solicited  public 
comments  for  a  60-day  period.  The  FY 
1994  FMRs  were  the  first  to  be 
developed  with  revisions  based  on  use 
of  the  1990  Census  data;  they  also 
included  post-Census  American 
Housing  Surveys  (AHSs)  and  Random 
Digit  Dialing  (RDD)  telephone  surveys. 
Because  of  the  large  number  of  requests 
in  response  to  changes  in  the  FMRs 
caused  by  the  Census  data 
rebenchmarking,  the  public  comment 
period  was  extended  to  August  31, 1993 
by  notice  on  July  6, 1993  (58  FR  36175). 

On  October  1, 1993,  HUD  published 
final  FMRs  for  all  areas,  including  over 
600  areas  that  still  had  comments  under 
review.  The  FMRs  for  those  areas  were 
retained  at  the  levels  of  the  previous 
year  (FY  1993)  pending  completion  of 
the  review  of  the  comments.  This 
review  has  now  been  completed  and 
today’s  notice  announces  final  FY  1994 
FMR  schedules  for  the  areas  under 
review.  The  FMR  schedules  for  all  areas 
are  included  in  this  notice  to  avoid  the 


confusion  of  having  more  than  one 
publication  of  FY  1994  FMRs. 

EFFECTIVE  DATE:  The  FMRs  published  in 
this  notice  are  effective  on  April  6, 

1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  C.  Stone,  Rental  Assistance 
Division,  Office  of  Public  and  Indian 
Housing,  telephone  (202)  708-0477.  For 
technical  information  on  the 
development  of  schedules  for  specific 
areas  or  the  method  used  for  the  rent 
calculations,  contact  Michael  R.  Allard, 
Economic  and  Market  Analysis 
Division,  Office  of  Economic  Afiairs, 
telephone  (202)  708-0577.  The  TDD 
number  for  the  hearing  impaired  is  (202) 
708-0770.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  Section  8 
of  the  United  States  Housing  Act  of 
1937  (the  Act)  (42  U.S.C.  1437f) 
authorizes  a  housing  assistance  program 
to  aid  lower  income  families  in  renting 
decent,  safe,  and  sanitary  housing. 
Assistance  payments  are  limited  by  Fair 
Market  Rents  (FMRs),  or  payment 
standards  in  the  Rental  Voucher 
Program,  established  by  HUD  for 
different  areas.  In  general,  the  FMR  for 
an  area  is  the  amoimt  that  would  be 
needed  to  rent  privately  owned,  decent, 
safe,  and  sanitary  rental  housing  of  a 
modest  (non-luxury)  nature  with 
suitable  amenities.  Section  8(c)  of  the 
Act  requires  the  Secretary  of  HUD  to 
publish  FMRs  periodically,  but  not  less 
fi«quently  than  annually,  to  be  effective 
on  October  1  of  each  year.  The  FMRs 
must  reflect  changes  based  on  the  most 
recent  available  data  so  FMRs  will  be 
current  for  the  year  in  which  they  apply. 

Metropolitan  Area  Definitions 

In  the  May  6, 1993  publication' of  the 
proposed  FMRs,  HUD  announced  that 
the  FMR  area  definitions,  with  several 
exceptions,  incorporated  the  changes 
made  in  the  definitions  of  metropolitan 
areas  by  the  Office  of  Management  and 
Budget  (OMB  Bulletin  No.  93-05).  The 
HUD  exceptions  were  for  nine  large 
metropolitan  areas  whose  revised  OMB 
definitions  encompassed  areas  larger 
than  what  HUD  considers  appropriate 
for  FMR  area  definitions. 

At  that  time,  the  metropolitan  area 
definitions  for  both  the  Boston  and  New 
York-Northern  New  Jersey  areas  were 
still  under  review  by  OMB.  HUD 
decided,  therefore,  to  continue  using  the 
previous  definitions  until  OMB  made  its 
final  decisions  and  HUD  could  evaluate 
them.  On  June  30, 1993,  OMB 
announced  its  revised  definitions  in 
OMB  Bulletin  NO.  93-17. 

OMB’s  final  decisions  were,  with 
minor  differences,  to  return  to  the  pre- 


1993  definitions  for  both  the  Boston  and 
New  York-Northern  New  Jersey  areas. 

For  the  Boston  area,  the  only  significant 
change  was  to  combine  the  former 
Salem-Gloucester  PMSA  with  the 
former  Boston  PMSA  to  form  the  new 
Boston  MA-NH  PMSA.  This  change 
increased  the  FMRs  for  the  Salem- 
Glouchester  area,  but  did  not  change  the 
Boston  area  FMRs.  For  the  New  York- 
Northern  New  Jersey  area.  Pike  County, 
Pennsylvania  was  combined  with 
Orange  County,  New  York  to  form  the 
Newburgh  NY-PA  PMSA.  This  had  the 
effect  of  increasing  the  FMRs  for  Pike 
County  but  did  not  change  those  for 
Orange  County.  Because  these  changes 
had  no  significant  impact  on  HUD’s 
existing  FMR  areas,  the  October  1 
publication  adopted  the  revised  OMB 
definitions  of  the  Primary  Metropolitan 
Statistical  Areas  (PMSAs)  that  comprise 
the  greater  Boston  and  the  greater  New 
York  metropolitan  areas  as  the  area 
definitions  for  the  final  FY  1994  FMRs. 

HUD  also  proposed  in  the  May  6, 

1993  publication  to  modify  the  FMR 
area  definitions  for  seven  other 
metropolitan  areas  by  deleting  coimties 
that  OMB  had  added  to  its  revised 
definitions.  The  decision  to  delete  these 
counties  was  based  on  an  evaluation 
conducted  by  HUD  headquarters  and 
field  staff.  The  counties  deleted  from  the 
FMR  areas  are  those  that  are  the  most 
remote  from  the  central  cities/counties 
of  the  metropolitan  area  and  have  the 
lowest  rents,  in  most  cases  significantly 
below  the  FMR  area  rent  averages.  They 
are  as  follows; 

FMR  Area  and  Changes  in  FMR  Area 

Atlanta,  GA — ^Deleted  Carroll,  Pickens, 
Spalding,  and  Walton  Counties. 
Chicago,  IL— Deleted  DeKalb,  Grundy 
and  Kendall  Counties. 
Cincinnati-Hamilton,  OH-KY-IN — 
Deleted  Brown  County,  Ohio; 

Gallatin,  Grant  and  Pendleton 
Counties  in  Kentucky;  and  Ohio 
County,  Indiana. 

Dallas,  TX — ^Deleted  Henderson  County. 
Lafayette,  LA — Deleted  St.  Landry  and 
Acadia  Parishes. 

New  Orleans,  LA — Deleted  St.  James 
Parish. 

Washington,  DC — ^Deleted  Berkeley  and 
Jefferson  Counties  in  West  Virginia; 
and  Clarke,  Culpeper,  King  George 
and  Warren  counties  in  Virginia. 

The  counties  deleted  from  the  FMR 
areas  are  included  in  Schedule  B  within 
their  respective  states  as  separate 
metropolitan  FMR  areas.  The  only 
comments  received  concerning  the 
revised  FMR  areas  for  the  above  areas 
were  several  from  Lake  County,  Illinois, 
requesting  that  it  be  designated  a 
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separate  FMR  area  independent  of  the 
Chicago  FMR  area.  On  the  basis  of  its 
analysis,  HUD  has  determined  that  Lake 
County  is  appropriately  categorized  as 
part  of  the  ^icago  housing  market  area 
and  should  remain  a  part  of  the  Chicago 
FMR  area.  HUD,  therefore,  has  not 
chang^  the  definition. 

also  modified  the  definitions  of 
four  other  metropolitan  areas  in  its  final 
Bulletin.  The  four  are:  Augusta-Aiken, 
GA-SC;  Baton  Rouge,  LA;  Huntington- 
Ashland,  WV-KY-OH;  Wilmington,  NC. 
HUD  is  implementing  the  new 
definitions  because  the  changes 
involved  adding  small  counties  that  did 
not  affect  the  FMRs  or  significantly  alter 
the  FMR  area  definitions. 

HUD  also  proposed  in  the  May  6, 

1993  Notice  that  the  FMRs  for  the 
inde{}endent  cities  and  surrounding 
counties  in  Virginia  be  established  by 
combining  the  city  and  county  data, 
rather  than  having  separate  FMRs  for 
the  cities  and  counties.  The  final  FY 

1994  FMRs  are  based  on  the  following 
FMR  areas: 


FMR  area  (county) 

Independent  cities  iiv 
eluded 

Allegheny  _ _ 

Clifton  Forge  and 
Covington. 

Augusta . . . 

Staunton  and 
Waynesboro. 

Carroll . . . 

Galax. 

Frederick  . 

Winchester. 

Greensville  . .  . 

Emporia. 

Halifax  . . . 

Souttt  Boston. 

Henry . — . 

Martinsville. 

Montgomery  . 

Radford. 

Rockbridge . 

Buena  Vista  and  Lex- 
ir>glon. 

Rockingham  . . 

Harrisonburg. 

Southampton  . . 

Franklin. 

Wise  . . . 

Norton. 

Method  Used  To  Develop  the  FY  1994 
FMRs 

FMR  Standard:  The  FMRs  are  gross 
rent  estimates;  they  include  shelter  rent 
and  the  cost  of  utilities,  except 
telephone.  HUD  sets  FMRs  to  assure 
that  a  sufficient  supply  of  rental  housing 
is  available  to  program  participants.  To 
accomplish  this  objective.  FMRs  must 
be  both  high  enough  to  permit  a 
selection  of  units  and  neighborhoods 
and  low  enough  to  serve  as  many 
families  as  possible.  The  level  at  which 
FMRs  are  set  is  expressed  as  a  percentile 
point  within  the  rent  distribution  of 
standard  quality  rental  housing  units. 
The  current  definition  used  is  the  45th 
percentile  rent,  the  dollar  amount  below 
which  45  percent  of  the  standard  quality 
rental  housing  units  rent.  The  45th 
percentile  rent  is  drawn  from  the 
distribution  of  rents  of  units  are 
occupied  by  recent  movers  (renter 


households  who  moved  into  tbeir  unit 
within  the  past  IS  months).  Public 
housing  units  and  newly  built  units  less 
than  two  years  cdd  are  excluded. 

Data  Sources:  HUD  used  the  most 
accurate  and  current  data  available  to 
develop  the  FMR  estimates.  Three 
sources  of  survey  data  were  used  as  the 
basis  for  the  base-year  estimates.  They 
(1)  The  1990  ^nsus;  (2)  the  RDD 
telephime  surveys  conducted  since  the 
Census;  and  (3)  the  post-1990  Census 
American  Hemsing  Surveys  (AHSs) 
available  up  to  the  time  t^  FMR 
estimates  were  prepared.  The  base-year 
FMRs  were  then  updated  using 
Consumer  Price  Index  (CPI)  data  for 
rents  and  utilities  or  the  HUD  Regional 
rent  change  factors  developed  from  RDD 
surveys.  Annual  average  CPI  data  are 
available  individually  for  95 
metropolitan  FMR  areas.  RDD  Regional 
rent  change  factors  are  devel<^)ed 
annually  for  the  metropolitan  and 
nonmetropolitan  parts  of  each  of  the  10 
HUD  Regions  (a  total  of  20  separate 
factors).  The  RDD  factors  are  used  to 
update  the  base  year  estimates  for  all 
FMR  areas  that  do  not  have  their  own 
local  CPI  survey. 

The  decennial  Census  provides 
statistically  reliable  rent  data  for  use  in 
establishing  base-year  FMRs.  AHSs  are 
conducted  by  the  Bureau  of  the  Census 
for  HUD  and  have  accuracy  comparable 
to  the  decennial  Censm.  These  surveys 
enable  HUD  to  develop  between-census 
revisions  for  44  of  the  largest 
metropolitan  areas  on  a  revolving 
schedule  of  11  areas  annually.  The  RDD 
telephone  survey  technique  is  based  on 
a  sampling  procedure  that  uses 
computers  to  select  random  samples  of 
rental  housing,  dial  and  keep  track  of 
the  telephone  numbers  and  tabulate  the 
responses.  RDD  surveys  are  designed  to 
pn^uce  FMR  estimates  that  are  within 
two  to  four  percent  of  the  actual  45th 
percentile  rent. 

Public  Comments 

In  response  to  the  proposed  FY  1994 
FMRs,  HUD  received  over  2,500 
comments  covering  more  than  1,100 
FMR  areas.  The  first  publication  on 
October  1, 1993  included  final  FMRs 
(held  at  the  FY  1993  levels)  for  the  areas 
for  whitdi  the  review  of  public 
comments  had  not  been  completed. 
HUD  announced  in  that  publication  that 
there  would  be  a  second  publication  of 
FMRs  for  those  areas  and  for  those  with 
RDD  siuveys  still  under  review.  The 
final  count  of  FMR  areas  under 
consideration  was  669,  including  40 
FMR  areas  for  which  both  public 
comments  and  RDD  surveys  were 
submitted.  The  areas  under  review  are 
identified  in  this  publication  with  a  “v" 


symbol  next  to  the  FMR  schedule  for  the 
areas  that  had  both  comments  and  RDD 
surveys;  and  with  an  next  to  the 
FMR  schedule  for  all  oth^  areas  with 
comments. 

HUD  carefully  evaluated  all 
information  submitted  with  the  public 
comments.  Based  on  this  evaluation,  the 
FMRs  for  572  areas  have  been  revised. 
This  total  includes  revised  FMRs  for: 

165  areas  that  were  increased  based  on 
the  sinrvey  data  submitted  by  the 
commenters;  39  areas  that  were 
increased  as  the  result  of  RDD  surveys; 
and  368  areas  that  submitted  incomplete 
informatiem  but  that  HUD  was  able  to 
supplement  with  available  information. 
The  amount  of  the  FMR  increase  was 
not  always  the  same  as  the  amount 
requested  by  the  commenters.  For  the 
165  areas  notified  with  survey  data,  the 
increases  sometimes  differed  because 
commenters  requested  a  return  to  the 
FY  1993  FMRs  even  thou^  their 
surveys  showed  something  different.  In 
other  cases,  the  survey  data  had  to  be  re¬ 
tabulated  and  corrected;  this  resulted  in 
revised  FMRs  that  are  sometimes  higher 
and  sometimes  lower  than  the  requested 
modifications.  The  increases  approved 
for  the  368  areas,  with  incomplete  but 
usable  data,  generally  were  sznaller  than 
those  requested  by  the  commenter  and 
generally  applied  only  to  the  one-  and 
two-bedroom  unit  sizes.  The 
information  submitted  for  97  FMR  areas 
was  not  sufficient  to  provide  a  basis  for 
revising  the  FMRs. 

Many  commenters  expressed  their 
concern  that  owners  would  have  to 
accept  the  reduced  FMRs  and  would  not 
renew  leases  at  a  lower  rent,  and 
families  would  be  forced  to  move.  The 
Department  wants  to  assure  the  PHAs 
administering  the  program  and  the 
families  that  are  currently  participating 
in  the  Section  8  program  that  current 
participants  will  not  be  forced  to  move 
or  have  to  pay  a  higher  portion  of  the 
rent.  The  rents  specified  in  the  housing 
assistance  contract  between  the  owner 
and  the  PHA  will  continue  to  be  paid  by 
the  PHA  unless  the  owner  requests  a 
rent  increase  in  accordance  with  the 
provisions  of  the  housing  assistance 
contract.  In  such  cases,  the  rent  increase 
will  be  calculated  using  the  annual 
adjustment  factors  and  will  be  approved 
by  the  PHA  if  the  new  rent  does  not 
exceed  the  amount  of  rent  charged  for 
comparable  unassisted  imits.  llbe 
amount  of  rent  the  family  pays  will 
continue  to  be  based  on  the  family's 
income,  and  for  families  in  the  rental 
voucher  program  the  applicable 
payment  standard.  The  new  FMRs  will 
be  used  for  new  families  entering  the 
program  or  for  current  participants 
when  they  move  to  a  new  unit. 
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In  addition,  PHA  oRicials  expressed 
concern  about  the  impact  that  the 
reduced  FMRs  would  have  on 
administrative  fees  and,  therefore,  their 
continuing  capacity  to  administer  the 
program.  The  calculation  of  PHA 
administrative  fees  for  FY  1994  is 
subject  to  a  recent  statutory  change.  FY 
1994  administrative  fees  are  calculated 
using  the  FY  1993  FMRs  if  there  was  a 
decrease  in  the  FMRs.  However,  if  the 
FY  1994  FMRs  are  higher,  the  law 
limited  the  fee  increase  to  3.5  percent 
above  the  FY  1993  fee.  HUD  Notice 


PIH-93-66(HA),  which  was  issued  on 
December  16, 1993,  contains  detailed 
information  on  how  FY  1994 
administrative  fees  should  be 
calculated. 

RDD  Surveys 

Both  HUD  and  PHAs  used  RDD 
telephone  surveys  to  test  the  reliability 
of  the  proposed  FY  1994  FMRs  in  areas 
with  large  decreases  proposed  in  FY 
1994  FMRs.  Of  the  46  HUD  RDD  surveys 
completed  since  the  proposed  FMRs 
were  published.  21  had  results  that  were 
higher  than  the  proposed  FMRs  and  24 


had  results  that  were  lower  or  not 
statistically  different.  FMRs  for  eighteen 
areas  were  increased  based  on  the 
results  of  PHA-funded  RDD  surveys. 
PHAs  that  funded  surveys  which 
produced  FMR  estimates  below  those 
proposed  opted  not  to  comment,  so 
comparative  data  are  not  available. 

For  the  areas  where  RDD  survey  FMRs 
are  higher  than  the  proposed  FMRs,  the 
FMRs  published  for  effect  are  based  on 
the  RDD  surveys.  The  FY  1993  FMRs 
and  the  proposed  and  final  FY  1994 
FMRs  for  these  areas  are  as  follows: 


HUD  RDD  Surveys  with  increases 


HumboWt  Co . 

Bannock  Co . 

Boise . 

Kootenai  Co . » . 

Peoria  . 

Duluth  . 

Beaufort  Co  . 

Baker  Co . 

Deschutes  Co . 

Eugene  . 

Grant  Co . 

Malheur  Co . 

Odessa-Midlarxf . 

Provo  . . . 

Bellingham . 

Ferry  Co . 

Pend  Oreille  Co . 

Spokane  . 

Stevens  Co . 

Yakima . . 

Walla  Walla . 

PHA  RDD  Surveys  with  increases 

Mobile  . 

Phoenix . 

Tucson . .'. . 

Colorado  Springs . 

Ft.  Collins-Loveland . 

Greeley . 

Grartd  Rapids  . . . 

Flathead  Co . 

Gallatin  Co . 

Great  Falls  . . . . . 

Lewis  &  Clark  Co . 

Missoula  Co . 

Santa  Fe . 

Tulsa . 

Austin . 

BryaivCollege  St  . 

Killeen-Temple . 

Janesville-Beloit . 


Two-bedroom  FMRs 

State 

FY  93  FMR 

Proposed 
FY94  FMR 

RDD-based 
FY94  FMR 

CA 

$583 

$503 

$552 

ID 

478 

345 

377 

ID 

594 

440 

485 

ID 

478 

403 

501 

IL 

552 

426 

450 

MN 

466 

382 

422 

NC 

410 

331 

363 

OR 

552 

336 

389 

OR 

584 

504 

543 

OR 

608 

521 

536 

OR 

552 

352 

400 

OR 

527 

336 

389 

TX 

550 

402 

425 

UT 

462 

388 

409 

WA 

619 

540 

618 

WA 

424 

362 

382 

WA 

424 

362 

382 

WA 

501 

432 

491 

WA 

424 

358 

379 

WA 

523 

418 

503 

WA 

552 

381 

407 

AL 

447 

338 

401 

AZ 

505 

502 

512 

AZ 

490 

486 

501 

CO 

504 

472 

477 

CO 

581 

472 

530 

CO 

501 

420 

466 

Ml 

505 

505 

510 

MT 

495 

382 

419 

MT 

544 

418 

436 

MT 

487 

394 

395 

MT 

564 

398 

413 

MT 

495 

415 

476 

NM 

657 

627 

665 

OK 

396 

397 

467 

TX 

538 

509 

613 

TX 

572 

486 

497 

TX 

386 

387 

429 

Wl 

476 

459 

496 

RDD  survey  results  that  are  lower, 
than  the  proposed  FY  1994  FMRs  are 
not  being  used  this  year,  but  will  be 
used  in  developing  the  proposed  FY 
1995  FMRs.  For  such  areas,  this 
publication  makes  elective  the 
proposed  FY  1994  FMRs  published  on 
May  6, 1993. 


RDD  Surveys  With  No  Change  or 
Decreases 

Albuquerque.  NM 
Baton  Rouge,  LA 
Beaumont-Port  Arthur,  TX 
Billings,  MT 
Bismaitdc,  ND 
Boston,  MA 
Charleston.  WV 


Dimmit  Co.,  TX 
Drew  Co.,  AR 
Duval  Co.,  TX 
Frio  Co.,  TX 
Gage  Co.,  NE 
Harrisburg,  PA 
Holmes  Co.,  FL 
Imperial  Co.,  CA 
Indiana  Co.,  PA 
Jamestown,  NY 
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LaSalle  Co.,  TX 
Live  Oak  Co.,  TX 
McMullen  Co.,  TX 
Miami,  FL 
New  Bedford,  MA 
Park  Co.,  MT 
Raleigh  Co.,  WV 
Washington,  Co.,  FL 
Zavala  Co.,  TX 

HUD  continues  to  recommend  use  of 
RDD  surveys  to  test  the  accuracy  of 
FMRs  for  areas  where  there  is  a 
sufficient  number  of  Section  8  imits  to 
justify  the  survey  cost  of  $12,000- 
$20,000.  Areas  with  500  or  more  units 
meet  this  criterion,  and  areas  with  fewer 
units  may  meet  it  if  the  actual  two- 
bedroom  FMR  rent  standard  is 
significantly  di^erent  than  that 
proposed  by  HUD.  Interested 
organizations  concerned  about  FMR 
accuracy  may  wish  to  begin  contracting 
for  an  RDD  survey  in  the  next  few 
months  to  assure  that  the  results  will  be 
available  in  time  to  be  incorporated  into 
the  FY  1995  FMRs.  It  takes  two  to  three 
months  to  obtain  survey  rent  estimates 
after  contract  award.  The  “PHA  Guide 
To  Conducting  A  Fair  Market  Rent 
Telephone  Survey”  is  available  from 
HUD  USER  by  calling  1-800-245-2691. 
This  guide  provides  information  on 
whether  a  PHA  should  consider  using 
this  approach,  and  it  includes  a  draft 
contractor  solicitation  letter  and  a 
Contract  Statement  of  Work. 

FMRs  for  Flood  Damaged  Areas  in  the 
Midwest 

Under  the  authority  granted  in  24  CFR 
part  899,  the  Secretary  finds  good  cause 
to  waive  the  regulatory  requirements 
that  govern  requests  for  geographic  area 
FMR  exceptions  for  the  flood  areas  that 
were  declared  Federal  disaster  areas. 
Recognizing  that  there  are  a  large 
number  of  FMR  areas  that  experienced 
substantial  losses  as  a  result  of  the 
floods  of  the  past  summer  in  the 
midwestem  states  which  will  have  a 
direct  effect  on  local  rent  levels,  HUD  is 
prepared  to  grant  FMR  exceptions  under 
the  following  conditions.  FMR 
exceptions  up  to  10  percent  above  the 
final  FY  1994  FMRs  may  be  approved 
for  single-coimty  FMR  areas  and  for 
individual  counfy  parts  of  multi-county 
FMR  areas.  The  flood-related  FMR 
exceptions  will  be  approved  by  the  HUD 
field  office  with  jurisdiction  on  the 
grounds  that:  (1)  The  aflected  counties 
qualify  as  disaster  areas  under  the 
Robert  T.  Staflord  Disaster  Relief  and 
Emergency  Assistance  Act;  and  (2)  the 
PHA  certifies  that  demand  pressures 
and/or  damage  to  the  rental  housing 
stock  is  so  substantial  that  it  has 
resulted  in  an  increase  in  the  prevailing 
rent  levels.  Such  exceptions  must  be 


requested  in  writing  by  the  responsible 
PHAs.  The  exceptions  approved  for  this 
special  disaster-related  purpose  will 
remain  in  eflect  until  superseded  by 
final  FY  1995  FMRs. 

Manufactured  Home  Space  FMRs 

The  FMRs  for  manufactured  home 
spaces  are  the  same  as  those  published 
on  October  1, 1993,  and  are  reprinted 
here  for  the  convenience  of  the  program 
administrators. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  as 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321-4374)  is 
unnecessary,  since  the  Section  8  Rental 
Certificate  program  is  categorically 
excluded  fi-om  the  Department’s 
National  Environmental  Policy  Act 
procedures  under  24  CFR  50.20(d). 

The  undersigned,  in  accordance  with 
the  Regulatory  Flexibility  Act  (5  U.S.C 
605(b)),  hereby  certifies  that  this  notice 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  FMRs  do  not  change 
the  rent  from  that  which  would  be 
charged  if  the  unit  were  not  in  the 
Section  8  program. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  No.  12606,  The  Family,  has 
determined  that  this  notice  will  not 
have  a  significant  impact  on  family 
formation,  maintenance,  or  well-being. 
The  notice  amends  Fair  Market  Rent 
schedules  for  various  Section  8  assisted 
housing  programs,  and  does  not  affect 
the  amount  of  rent  a  family  receiving 
rental  assistance  pays,  which  is  based 
on  a  percentage  of  the  family’s  income. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12611,  Federalism, 
has  determined  that  this  notice  will  not 
involve  the  preemption  of  the  State  law 
by  Federal  statute  or  regulation  and 
does  not  have  Federalism  implications. 
The  Fair  Market  Rent  schedules  do  not 
have  any  substantial  direct  impact  on 
States,  on  the  relationship  between  the 
Federal  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibility  among  the  various  levels 
of  government. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.156, 
Lower-Income  Housing  Assistance 
Program  (section  8). 

Accordingly,  the  Fair  Market  Rent 
Schedules,  which  will  not  be  codified  in 
24  CFR  Part  888,  are  amended  as 
follows: 


Dated:  March  17, 1994. 

Henry  G.  Cisneros, 

Secretaiy. 

Section  8  Housing  Assistance  Payments 
Program;  Fair  Market  Rent  Schedules 
for  Use  in  the  Rental  Certificate 
Program,  Loan  Management  and 
Property  Disposition  Programs, 
Moderate  Rehabilitation  Program  and 
Rental  Voucher 

Schedules  B  and  D — General 
Explanatory  Notes 

1.  Geographic  Coverage 

a.  FMRs  for  the  Section  8  Rental 
Certificate  program  (Schedule  B)  are 
established  for  Metropolitan  Statistical 
Areas  (MSAs),  Primary  Metropolitan 
Statistical  Areas  (PMSAs),  other  HUD- 
designated  metropolitan  FMR  areas. 
FMRs  also  are  established  for 
nomnetropolitan  counties  and  coimty 
equivalents  in  the  United  States,  Puerto 
Rico,  the  Virgin  Islands  and  the  Pacific 
Islands  and  for  nonmetropolitan  parts  of 
counties  in  the  New  England  states. 

b.  FMRs  for  the  areas  in  Virginia 
shown  in  the  table  below  are  established 
by  combining  the  1990  Census  data  for 
the  nonmetropolitan  counties  with  the 
data  for  the  independent  cities  that  are 
located  within  the  county  borders. 
Because  of  space  limitations,  the  FMR 
listing  in  Schedule  B  includes  only  the 
name  of  the  nonmetropolitan  County. 
The  full  definitions  of  these  areas 
including  the  independent  cities  are  as 
follows: 

Virginia  Nonmetropolitan  County  FMR 
Area 

Allegheny 

Augusta 

Carroll 

Frederick 

Greensville 

Halifax 

Henry 

Montgomery 

Rockbridge 

Rockingham 

Southhampton 

Wise 

Virginia  Independent  Cities  Included 
with  County 

Clifton  Forge  and  Covington 
Staunton  and  Waynesboro 
Galax 

Winchester 
Emporia 
South  Boston 
Martinsville 
Radford 

Buena  Vista  and  Lexington 

Harrisonburg 

Franklin 

Norton 

c.  FMRs  for  Manufactured  Home 
spaces  in  the  Section  8  Certificate 
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program  (Schedule  D)  are  established 
for  MSAs,  PMSAs.  HUD-designated 
metropolitan  counties,  and  for  selected 
nonmetropolitan  counties  and  the 
residual  nonmetropolitan  part  of  each 
State. 

2.  Arrangement  of  FMR  Areas  and 
Identification  of  Constituent  Parts 

a.  The  FMR  areas  in  Schedules  B  and 
D  are  listed  alphabetically  by 
metropolitan  FMR  area  and  by 


nonmetropolitan  county  within  each 
State. 

b.  Hie  constituent  counties  (and  New 
England  towns  and  cities)  included  in 
each  metropolitan  FMR  area  are  listed 
immediately  following  the  listings  of  the 
FMR  dollar  amounts.  All  constituent 
parts  of  a  metropolitan  FMR  area  that 
are  in  more  than  one  State  can  be 
identified  by  consulting  the  listings  for 
each  applicable  State. 


c.  Two  nonmetropolitan  counties  are 
listed  alphabetically  on  each  line  of  the 
nonmetropolitan  county  listings. 

d.  The  New  England  towms  and  cities 
included  in  a  nonmetropolit^  part  of  a 
county  are  listed  immediately  following 
the  county  name. 

e.  The  FMRs  are  listed  by  dollar 
amount  on  the  first  line  h^inning  with 
the  FMR  area  name. 

BILUNG  CODE  421»-a2-M 
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The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  033094 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example 
the  FMR  for  a  5  BR  unit  is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  is  1,30  times  the  4  BR  FMR.  033094 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  033094 
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the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  033094 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR.  033094 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example 
the  FMR  for  a  5  BR  unit  is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR.  033094 
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Note:  Th®  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example 
the  FMR  for  a  5  BR  unit  is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR.  033094 
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the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  033094 
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The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculatecj  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  46R  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  8R  FMR.  033094 
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FMRS  for  unit  sizes  larger  than  4  BRs  are  calculateej  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example, 
FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  033094 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculateci  by  adejing  15%  to  the  4  8R  FMR  for  each  extra  bedroom.  For  example 
the  FMR  for  a  5  BR  unit  is  1,15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR.  033094 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  033094 
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Note:  The  FM8S  For  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.  For  example 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  Proposed  Funding 
Priorities  for  Fiscal  Years  1994—1995  for 
the  Knowledge  Dissemination  and 
Utilization  Program. 

SUMMARY:  The  Secretary  proposes 
funding  priorities  for  the  Knowledge 
Dissemination  and  Utilization  (D&U) 
Program  under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  fiscal  years  1994-1995.  The 
Secretary  takes  this  action  to  ensure  that 
rehabilitation  knowledge  generated  from 
projects  and  centers  funded  by  NIDRR 
and  others  is  utilized  fully  to  improve 
the  lives  of  individuals  with  disabilities 
and  their  families. 

DATES:  Comments  must  be  received  on 
or  before  May  6, 1994. 

ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  David  Esquith,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Switzer  Building,  room 
3424,  Washington,  DC  20202-2601. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Esquith.  Telephone:  (202)  205- 
8801.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-5516. 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  six  proposed  priorities 
under  the  D&U  program.  These 
proposed  priorities  would  train  persons 
with  rights  and  duties  imder  the 
Americans  With  Disabilities  Act  (ADA). 
Tbe  six  proposed  priority  areas  are: 

(1)  Independent  living  centers: 

(2)  Family  organizations; 

(3)  School  districts: 

(4)  State  and  local  ADA  coordinators 
and  policymakers: 

(5)  Hispanics  with  rights  and  duties 
under  the  ADA  whose  proficiency  in 
English  is  limited:  and 

(6)  Standards  for  accessible  design. 
Authority  for  the  D&U  program  is 

contained  in  sections  202(b)(2)  and 
204(a)  and  204(b)(6)  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  760-762).  Under  this  program 
the  Secretary  makes  awards  to  public 
and  private  organizations,  including 
institutions  of  higher  education  and 
Indian  tribes  or  tribal  organizations. 
Under  the  regulations  for  this  program 
(see  34  CFR  355.32),  the  Secretary  may 
establish  priorities  by  reserving  funds  to 
support  particular  activities. 

These  proposed  priorities  support  the 
National  Education  Goals.  National 
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Education  Goal  5  calls  for  all  Americans 
to  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

The  Secretary  will  announce  the  final 
funding  priorities  in  a  notice  in  the 
Federal  Register.  The  final  priorities 
will  be  determined  by  responses  to  this 
notice,  available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  final  priorities,  the  availability  of 
funds,  and  the  quality  of  the 
applications  received.  The  publication 
of  these  proposed  priorities  does  not 
preclude  the  Secretary  from  proposing 
additional  priorities,  nor  does  it  limit 
the  Secretary  to  funding  only  these 
priorities,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  these 
competitions  will  be  published  in  the 
Federal  Register  concurrent  with  or 
following  publication  of  the  notice  of  final 
priorities. 

General 

Unless  indicated  otherwise  in  the 
proposed  priority,  the  Secretary 
proposes  that  the  following 
requirements  apply  to  the  training 
projects: 

Applicants  for  the  training  projects 
must  identify  the  target  groups  and 
organizations  that  will  be  selected  for 
training  as  specified  in  each  of  the 
priorities  and  describe  in  detail  how  the 
project  will  schedule  and  provide 
training  during  national,  regional.  State, 
or  local  conferences  and  meetings  of  the 
selected  organizations.  Applicants  must 
demonstrate  knowledge  of  the  extent  to 
which  the  target  groups  and 
organizations  have  received  prior 
training  on  the  ADA. 

Applicants  for  training  projects  must 
describe  how  the  project  will  utilize  a 
variety  of  training  methods  and  deliver 
training  in  formats  and  styles  that  are 
accessible  to  individuals  with  a  range  of 
sensory,  communication,  cognitive,  and 
learning  disabilities. 

Applicants  for  training  projects  must 
describe  the  training  materials  that  the 
project  will  develop  as  well  as  identify 
existing  training  materials  that  the 
project  will  use. 

Applicants  must  establish  a  timetable 
for  beginning  training  activities  and 
demonstrate  that  key  staff  and  facilities 
will  be  available  in  order  to  achieve  a 
comprehensive  nationwide  program 
within  the  period  of  the  project. 

The  training  project  must  consult 
with  each  of  NIDRR’s  regional  Disability 
and  Business  Technical  Assistance 
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Centers  (DBTACs)  during  the 
development  of  its  schedule  of  training 
activities.  To  the  maximum  extent 
feasible,  the  training  project  must 
conduct  its  training  activities  in 
collaboration  with  each  of  the  DBTACs. 

The  training  project  must  develop  two 
schedules  of  regional  training  activities. 
The  first  schedule  of  training  activities 
must  be  finalized  and  training  must 
begin  within  six  months  after  the  award 
of  the  grant.  The  second  schedule  must 
be  finalized  within  eighteen  months 
after  the  award  of  the  grant.  The  training 
project  must  carry  out  its  training 
activities  as  equitably  as  possible  across 
and  within  each  region  of  the  country. 

The  training  project  must  have  a  staff 
wdth  expertise  on  the  ADA  and  training, 
and  carry  out  its  training  activities  using 
those  staff  persons.  The  training  project 
must  not  rely  primarily  on 
subcontractors  to  carry  out  its  training 
activities. 

The  training  project  must  include 
individuals  with  disabilities  or  their 
family  members  or  representatives  to 
the  maximum  extent  possible  in  all 
phases  of  the  project’s  activities. 

The  training  project  must  submit  final 
drafts  of  the  training  materials  it 
produces  to  NIDRR  for  review  of  their 
legal  sufficiency.  The  training  project 
must  submit  monthly  status  reports  on 
its  training  activities  through  NIDRR’s 
ADA  Technical  Assistance  Coordination 
Contract  to  NIDRR.  Each  training  project 
must  submit  its  final  report  to  the 
National  Rehabilitation  Information 
Center  clearinghouse. 

The  training  project  must  cooperate 
with  other  Federal  agencies  that  provide 
technical  assistance  and  training  on  the 
ADA,  such  as  the  Equal  Employment 
Opportimity  Commission  (EEOC),  the 
Department  of  Justice  (DOJ),  and  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (ATBCB). 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priorities.  The  Secretary 
proposes  to  fund  under  this  program 
only  applications  that  meet  these 
absolute  priorities: 

Proposed  Priorities — Americans  With 
Disabilities  Act  Training  Projects 

Background 

Public  Law  101-336,  the  Americans 
with  Disabilities  Act  (ADA),  which  was 
enacted  on  July  26, 1990,  prohibits 
discrimination  against  individuals  with 
disabilities  in  employment,  public 
accommodations,  transportation.  State 
and  local  government  services,  and 
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telecommunications.  In  1991  NIDRR 
established  an  ADA  technical  assistance 
program  made  up  of  ten  regional 
Disability  and  Business  Technical 
Assistance  Centers  (DBTACs — 
previously.  Disability  and  Business 
Accommodation  Centers),  two  national 
training  projects,  three  materials 
development  projects,  and  an  ADA 
technical  assistance  coordination 
contract.  The  two  national  training 
projects  addressed  the  needs  of  persons 
afniiated  with  independent  living 
centers  and  peer  and  family  networks. 
These  training  projects’  which  were 
awarded  for  three  years,  will  complete 
their  activities  in  fiscal  year  (FY)  1994. 

For  FY  1994  Congress  provided 
NIDRR  with  additional  funding  which  it 
directed  be  used  “for  training  activities 
related  to  the  implementation  of  the 
Americans  with  Disabilities  Act”  (1994 
Senate  Appropriations  Committee 
Report,  p.  207).  In  accordance  with  this 
congressional  directive,  NIDRR 
proposes  to  establish  six  new  training 
projects  that  will  be  supported  by  the 
additional  funding  that  Congress 
provided  as  well  as  hy  existing  NIDRR 
funds.  The  training  projects  will 
enhance  the  capacity  of  those  with 
rights  and  duties  under  the  ADA  to 
facilitate  its  implementation. 

NIDRR  has  consulted  with  a  range  of 
relevant  Federal  agencies,  including,  but 
not  limited  to,  DO),  EECX3,  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (ATBCB), 
the  Department  of  Transportation,  and 
the  National  Council  on  Disability,  as 
well  as  representatives  from  disability 
organizations,  to  develop  responsive 
and  meaningful  training  projects  that 
will  complement  the  planned  efforts  of 
other  public  and  private  agencies.  These 
priorities  were  developed  on  the  basis  of 
these  consultations  and  relevant 
information  from  NIDRR  projects, 
including  the  ADA  technical  assistance 
projects.  NIDRR  intends  to  continue  to 
coordinate  activities  under  this  program 
with  other  Federal  agencies  and  with 
other  public  and  private  initiatives  to 
implement  the  ADA.  • 

Proposed  Priority  1:  ADA  Training  for 
Independent  Living  Centers 

Background 

The  more  than  400  Independent 
Living  Centers  (ILCs)  in  the  United 
States  emphasize  consumer  control  and 
peer  services.  These  ILCs  have  a  strong 
incentive  to  promote  the  successful 
implementation  of  the  ADA.  ILCs  serve 
as  resources  not  only  to  persons  with 
disabilities  in  their  communities,  but 
also  to  individuals  and  entities  with 
responsibilities  under  the  Act. 


Preliminary  results  from  a  survey 
conducted  by  the  Independent  Living 
Research  Utilization  Program  (ILRU)  of 
persons  associated  with  ILCs  from 
around  the  country  indicate  that 
knowledge  concerning  specific  sections 
of  the  ADA  is  not  high,  even  among 
persons  who  have  a  direct  interest  in 
effective  ADA  implementation.  Initial 
analysis  of  these  data  suggests  that  a 
lack  of  training  opportunities  and  high- 
tumover  among  the  staff  who  are 
trained  are  factors  in  the  current  level  of 
knowledge  of  persons  associated  with 
ILCs. 

Some  ILCs  have  had  opportunities  to 
participate  in  ADA  training  activities 
sponsored  by  Federal  agencies,  and 
many  ILCs  have  developed  into 
sophisticated  community  resources  on 
the  ADA.  Training  projects  for  the  ILCs 
have  generally  taken  the  form  of  an  ILC 
sending  a  representative  to  attend  an 
intensive  ADA  training  session  over  a 
number  of  days.  This  approach  has 
some  limitations  in  terms  of  impact  due 
to  the  high  turnover  of  ILC  staff  and 
multiple  or  shifting  work 
re^onsibilities  in  the  ILC. 

Other  ILCs,  due  in  large  part  to  their 
size  or  location,  have  not  had  ADA 
training  opportunities  sponsored  by 
Federal  agencies.  This  group  of  ILCs  is 
the  primary  target  audience  for  this 
training  project.  The  secondary  target 
group  for  the  training  project  is 
composed  of  those  ILCs  who  have  lost 
their  ADA-trained  staff  person.  The 
project  is  intended  to  enable  both  of 
these  groups  of  ILCs  to  become  experts 
on  the  ADA  so  that  their  staff,  associates 
and  volunteers  can  answer  technical 
questions,  advise  individuals  on  their 
rights  or  responsibilities,  make  referrals, 
increase  awareness  of  the  ADA  in  their 
community,  and  conduct  ADA  training 
activities  for  covered  entities  in  their 
community. 

Proposed  Priority 

An  ADA  training  project  for  ILCs 
shall— 

•  Identify  and  select  for  training,  ILCs 
that  have  either  not  received  training 
from  a  NIDRR,  EEOC,  or  DOJ  ADA 
project,  or  lost  their  staff  representative 
who  was  trained  by  a  NIDRR,  EEOC,  or 
DOJ  project; 

•  Develop  a  strategy  and  schedule  for 
training  as  many  of  these  ILCs  as 
possible  using  a  variety  of  approaches, 
including,  but  not  limited  to,  on-site 
training,  regional.  State,  and  local 
meetings,  teleconferences,  and 
audioconferences; 

•  Utilizing  existing  federally- 
approved  materials  to  the  maximum 
extent  appropriate,  develop  an  array  of 
training  materials  and  activities  that 


vary  in  length  and  content  in  order  to 
accommodate  the  information  and 
scheduling  needs  of  selected 
organizations; 

•  Provide  training  to  staff,  associates, 
and  volunteers  from  each  selected  ILC 
in  order  to  enable  them  to  answer 
technical  questions  on  the  ADA,  advise 
individuals  or  entities  on  their  rights  or 
responsibilities,  make  referrals,  increase 
awareness  of  the  ADA  in  their 
community,  and  conduct  ADA  training 
activities  for  covered  entities  in  their 
community; 

•  To  the  maximum  extent  possible, 
utilize  as  trainers  those  individuals  with 
disabilities  who  are  from  the  same 
approximate  area  of  the  country  as  the 
selected  ILC  and  who  have  been  trained 
as  trainers  on  the  ADA  by  a  NIDRR, 
EEOC,  or  DOJ  technical  assistance  or 
training  project;  and 

•  For  the  length  of  the  project, 
provide  selected  ILCs  with  quarterly 
ADA  information  updates,  before  and 
after  training,  regarding  legal  and  policy 
developments. 

Proposed  Priority  2:  ADA  Training  for 
Family  Organizations 

Background 

The  National  Rehabilitation 
Information  Center  (NARIC)  publishes  a 
National  Directory  of  Information 
Sources  on  Disability  that  includes 
information  on  organizations  serv  ing  the 
disability  community.  According  to  the 
NARIC  staff  who  are  updating  this 
directory,  there  are  a  minimum  of  411 
organizations  providing  information  or 
direct  services  to  persons  with 
disabilities  and  their  families.  These 
organizations  disseminate  information 
through  national.  State,  and  local 
conferences,  as  well  as  publications 
such  as  newsletters  and  brochures.  They 
also  provide  training,  using  a  variety  of 
means  and  settings,  to  their  professional 
staff  as  well  as  to  their  membership. 

According  to  representatives  of 
disability  organizations,  the  extent  to 
which  national  disability  organizations, 
as  well  as  their  State  and  local  affiliate 
organizations,  have  provided  training  or 
information  to  their  members  about  the 
ADA  varies  according  to  the  primary 
mission  of  the  organization  (e.g., 
provision  of  services  or  advocacy), 
resources  available  to  the  organization, 
and  the  interest  of  the  membership  and 
its  leaders.  As  a  result,  knowledge  about 
the  ADA  among  these  organizations  can 
vary  widely  from  one  organization  to 
another  as  well  as  from  one  affiliate  to 
another  within  the  same  organization. 

The  purpose  of  this  proposed  priority 
is  to  provide  training  on  the  ADA  to 
persons  who  are  members  or  staff  of 
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disability  organizations  that  provide 
services  and  information  primarily  to 
persons  with  disabilities  and  their 
families  by  utilizing  the  existing 
training  and  information  systems  of 
these  organizations. 

Proposed  Priority 
An  ADA  training  project  for  family 
organizations  shall — 

•  Placing  special  emphasis  on  those 
organizations  that  have  had  limited 
access  to  ADA  training  and  inforraation, 
identify  and  select  for  training  a  range 
of  disability  organizations  that  provide 
services  and  information  primarily  to 
persons  with  disabilities  and  their 
families,  including  those  organizations 
focused  on  developmental,  cognitive, 
emotional,  physical,  or  sensory 
disabilities: 

•  Develop  a  strategy  and  schedule  for 
training  the  membership  and  staff  of 
these  organizations  using  a  variety  of 
approaches  including,  but  not  limited 
to,  on-site  training,  regional.  State,  and 
local  meetings,  teleconferences,  and 
audioconferences; 

•  Utilizing  existing  Federally 
approved  materials  to  the  maximum 
extent  appropriate,  develop  an  array  of 
training  materials  and  activities  that 
vary  in  length  and  content  in  order  to 
accommodate  the  information  and 
scheduling  needs  of  selected 
organizations; 

•  Provide  training  to  the  membership 
and  staff  of  selected  organizations  on 
the  provisions  of  the  ADA  and  the 
resources  available  to  them  to  facilitate 
the  implementation  of  the  ADA; 

•  To  the  maximum  extent  possible, 
utilize  as  trainers  those  individuals  with 
disabilities  who  have  been  trained  as 
trainers  on  the  ADA  by  a  NIDRR,  EEOC, 
or  DOJ  technical  assistance  or  training 
project:  and 

•  For  the  length  of  the  project, 
provide  selected  organizations  with 
quarterly  ADA  information  updates, 
before  and  after  training,  regarding  legal 
and  policy  developments. 

Proposed  Priority  3:  ADA  Training  for 
School  Districts 

Background 

There  are  15,173  regular  school 
districts  in  the  United  States  according 
to  the  U.S,  Department  of  Education 
National  Center  for  Education  Statistics 
(1993  Digest  of  Education  Statistics  in 
the  United  States).  These  school 
districts  are  covered  under  Title  II  of  the 
ADA.  Title  II  of  the  ADA  prohibits 
discrimination  on  the  basis  of  disability 
in  all  services,  programs,  and  activities 
of  State  and  local  governments.  The 
Office  for  Civil  Rights  within  the  U.S. 


Department  of  Education  (OCR/ED)  has 
been  designated  to  enforce  Title  II  in 
public  elementary  and  secondary 
educational  systems  and  institutions, 
public  institutions  of  higher  education 
and  vocational  education  (other  than 
schools  of  medicine,  dentistry,  nursing, 
and  other  health-related  schools)  and 
public  libraries. 

Title  n  covers  three  major  categories 
of  programs  or  activities:  Employment; 
activities  involving  general  public 
contact  as  part  of  an  entity’s  ongoing 
operation  (e.g.,  telephone  contacts, 
office  walk-ins,  interviews,  and  public 
use  of  the  facilities);  and  activities  or 
programs  directly  administered  by  the 
entity  for  program  beneficiaries  and 
participants  (e.g.,  programs  that  provide 
State  or  local  government  services  or 
benefits). 

School  districts  that  have  received 
Federal  funds  have  been  covered  by 
section  504  of  the  Rehabilitation  Act 
since  1973.  Title  II  is  patterned  after 
section  504,  and  many  school  districts 
need  information  and  training  to 
understand  not  only  their 
responsibilities  under  the  ADA,  but  also 
the  relationship  of  section  504  to  the 
ADA.  OCR/ED  and  NIDRR  have 
cooperated  to  produce  a  self-evaluation 
guide  for  school  districts  that  includes 
information  addressing  the  relationship 
between  section  504  and  the  ADA. 

One  of  the  primary  purposes  of  this 
training  project  will  be  to  assist  school 
districts  to  conduct  their  self- 
evaluations  with  this  new  self- 
evaluation  guide  and  implement  their 
plans  to  comply  with  the  ADA.  As  part 
of  this  process,  the  project  will  enable 
trainees  to  understand  not  only  their 
responsibilities  under  the  ADA,  but  also 
the  relationship  of  section  504  to  the 
ADA.  The  project  will  place  special 
emphasis  on  school  districts  where  a 
majority  of  the  students  are  from 
minority  background  because  of  their 
limited  access  to  outside  training 
opportunities.  The  project  will  train 
selected  educational  organizations 
whose  membership  have  responsibility 
for  complying  with  the  ADA  in  school 
districts  (e.g.,  superintendents, 
princi|>als,  special  education  directors, 
school  boards,  etc.),  as  well  as  selected 
individual  school  district’s  staffs. 

Proposed  Priority 

An  ADA  training  project  for  school 
districts  shall — 

•  Placing  special  emphasis  on  school 
districts  where  a  majority  of  the 
students  are  from  minority  background, 
identify  and  select  for  direct  training  a 
range  of  school  districts,  equitably 
distributed  throughout  the  country. 


including  those  from  urban,  rural,  and 
suburban  areas; 

•  Identify  and  select  for  training  the 
membership  and  staff  of  educational 
organizations  whose  members  have 
responsibility  for  complying  with  the 
ADA  in  school  districts; 

•  Develop  a  strategy  and  a  schedule 
for  directly  training  school  districts  as 
well  as  the  membership  and  staff  of 
selected  organizations  using  a  variety  of 
approaches  including,  but  not  limited 
to,  on-site  training,  regional.  State,  and 
local  meetings,  teleconferences,  and 
audioconferences; 

•  Utilizing  the  OCR/ED  self- 
evaluation  guide  and  other  existing 
federally-approved  materials  to  the 
maximum  extent  appropriate,  develop 
an  array  of  training  materials  and 
activities  that  vary  in  length  and  content 
in  order  to  accommodate  the 
information  and  scheduling  needs  of 
selected  school  districts  and 
organizations; 

•  Provide  training  to  selected  school 
districts  and  organizations  on  updating 
or  conducting  self-evaluations  using  the 
new  guide,  understanding  the 
responsibilities  of  school  districts  under 
the  ADA,  on  implementing  changes  to 
comply  with  the  ADA,  and  on  the 
resources  available  to  them  to  facilitate 
the  implementation  of  the  ADA; 

•  To  the  maximum  extent  possible, 
utilize  as  trainers  those  individuals  with 
disabilities  who  have  been  trained  as 
trainers  on  the  ADA  by  NIDRR,  EEOC, 
or  DOJ  technical  assistance  or  training 
project; 

•  For  the  length  of  the  project, 
provide  selected  school  districts  and 
organizatioils  with  quarterly  ADA 
information  updates,  before  and  after 
training,  regarding  legal  and  policy 
developments;  and 

•  Coordinate  training  activities  with 
the  regional  offices  of  OCR/ED. 

Proposed  Priority  4:  ADA  Training  for 
State  and  Local  ADA  Coordinators  and 
Policynmakers 

Background 

Governors,  mayors,  city  managers, 
city  planners,  county  boards,  agency 
directors,  and  other  State  and  local 
government  officials  bear  responsibility 
for  ensuring  compliance  with  Title  II  of 
the  ADA.  In  addition  §  35.107  of  the 
ADA  regulations  (28  CFR  part  35) 
requires  that  a  public  entity  that 
employs  50  or  more  persons  shall 
designate  at  least  one  employee  to 
coordinate  its  efforts  to  comply  with  the 
ADA.  including  investigation  of  any 
complaint  alleging  its  noncompliance  or 
alleging  any  prohibited  actions.  Such 
persons  are  ft^uently  identified  as 
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“ADA  CoordiDatots”  State  or  local 
governments.  Accon^ng  to  the  most 
recent  (1987]:  report  of  U;S.  Census 
Bureau,  there  are  appimimately  7,665 
counties,  municipalities,  and  townships 
that  have  50  or  more  full-time 
employees. 

Title  II  requires  public  entities  to 
evaluate  their  current  services,  policies, 
and  practices  to  identify  and  correct  any 
that  are  not  consistent  with  the 
requirements  of  Thie  IL  State  and  local 
ADA  Coordinatcus  and  government 
policymakers  are  responsible  for 
ensuring  that  die  selfevahiations  are 
carried  out.  To  ensure  that  these  self- 
evaluations  are  appropriately  carried 
out  and  the  necessary  changes  made'. 

State  and  local  ADA  Coordinators  and 
government  policymakers  need 
information  and  training  about  the 
requirements  of  the  ADA  and  policy 
developments  in  the  field. 

Proposed  Priority 

An  ADA  training  project  for  State  and 
local  ADA  cocurdinators  ai>d 
policymak^  shall — 

•  Identify  and  select  fw  direct 
training  State  and  local  ADA 
coordinators  and  government 
pKkbcymakcrs  from  every  Federal  Region 
of  the  country,  including  those  from 
urban,  rural,  and  suburban  areas,  and 
ensuring  the  broad  representation  of 
local  governments  where  a  majority  of 
the  citizens  are  from  minority 
backgrounds; 

•  Identify  and  select  for  training 
organizaticns  whose  members  are 
policymakers  in  State  and  local 
government  with  responsibilities  for 
complying  with  the  ADA; 

•  Develop  a  strategy  and  a  schedule 
for  directly  training  State  aiul  local  ADA 
coordinators  and  {^cymakers  as  well 
as  the  mendiership  and  staff  of  selected 
organizations  using  a  variety  of 
approaches  including,  but  not  limited 
to,  on-site  training,  regional.  State,  and 
local  meetings,  teleconfinences,  and 
audioconferences; 

•  Utilizing  existing  federally- 
approved  materials  to  the  maximum 
extent  appropriate,  develop  an  array  of 
training  materials  and  activities  that 
vary  in  length  and  content  in  order  to 
accommodate  the  information  and 
scheduling  needs  of  selected 
coordinators  and  organizaftions; 

•  Provide  training  to  selected  State 
and  local  ADA  coordinators, 
policymakers  and  m«nbers  of 
organizations  on  the  responsibilities  of 
State  and  local  govemmes^  under  Title 
II  of  the  ADA  and  in  order  to  assist  State 
and  local  govemmraits  to  undertake 
their  self-evaluation  plans  and  make  the 


changes  needed  to  corapfv  with  the 
ADA; 

•  To  the  maximum  extent  possible, 
utilize  as  trainers  those  individuals  with 
disabilities  who  have  been  trained  as 
trainers  by  a  NIDRR,  EEOC,  or  DOJ 
technical  assistance  ox  training  project; 

•  For  the  length  oftbe  project  provide 
selected  coordinators,  policymakers  and 
organizations  with  quarterly  ADA 
information  updates,  before  and  after 
training,  regarding  legal  and  policy 
developments. 

Proposed  Priority  5;  ADA  Training  for 
Hisprmics  With  Rights  and  Doties  Under 
the  ADA  Whose  Proficiency  in  English 
Is  Limited 

Background 

The  Hispanic  population  in  the  U.S. 
totals  approximately  22  million  people, 
or  9.0  percent  of  the  population.  By  the 
year  2010,  the  Hispanic  population  is 
expected  to  become  the  second-largest 
racial/ethnic  group  (National  Council  of 
La  Raza  Census  faiformation  Center, 
Hispanic  Population  Factsheet, 
November  19931. 

There  are  approximately  3,343,000 
persons  of  Hispanic  origin  with  a 
disability.  In  other  words,  one  out  of 
every  fifteen  Americans  with  a 
disability  is  Hispanic  (McNeU, 
Americans  with  Disabilities:  1991-1992, 
Current  Population  Reports,  U.S.  Bureau 
of  the  Census,  1993). 

In  1990, 17.4  million  persons  reported 
that  they  spoke  Spanish  at  home.  Of 
these  persons,  8.3.  million  persons,  or 
50.8  percent,  reported  that  they  do  not 
speak  English  “very  well”  (U.S.  Census 
Bureau,  Language  Spokai  at  Home  and 
Ability  to  Spe^  En^ish  for  U.S. 

Regions  and  States,  1993). 

Hispanies  with  disabilities  whose 
proficiency  in  English  is  hmited,  as  well 
as  Hisp^uc  business  owners  and  service 
provkfofs  whose  fHoflciency  in  Ei^lish 
is  limited,  need  to  understa^Mi  the 
requirements  of  the  ADA.  Federal 
agencies  have  made  a  number  of  their 
ADA  publications  available  in  Spanish, 
and  NIDRR  has  piloted  an  efifort  with  its 
Region  6  Southv^t  DBTAC  to  provide 
training  and  technical  assistance  to 
persons  in  the  Spanish-speaking 
community.  This  pilot  project  has 
included  the  publication  of  additional 
documents  in  Spanish  as  well  as  efibrts 
to  provide  popular  Htspervic  media  with 
information  about  the  ADA  that  is 
sensitive  to  cultural  norms  regarding 
disability.  While  these  effcnts  have 
made  certain  ADA  materials  and 
techniccil  assistance  available  to  piersons 
whose  proficiency  u>  English  is  limited, 
more  needs  to  be  done. 


Reaching  a  target  population  that  is 
broadly  dispersed  and  as  diverse  as 
Hispanies  \^os8  proficiency  in  Englis^ 
is  limited  is  particularly  challenging. 

The  Hispanic  population  includes 
people  from  different  cultural 
backgrounds  and  different  countries  and 
regions  of  the  world,  such  as  Mexico 
(63.6  percent),  Puerto  Rico  (10,6 
percent),  Cuba  (4.7  percent),  and  Central 
and  South  America  (14.(1  percent) 
(National  Council  of  La  Raza  Census 
Information  Center,  Hispanic 
Population  Factsheet,  November  1993). 
For  the  purposes  of  this  priority, 
“Hispanies  whose  proficiency  m 
English  is  limited’*  includes  all  persons 
from  those  countries  and  regions  listed 
above  who  do  not  speak  English  very 
well,  if  at  alL 

In  order  to  reach  as  wide  an  audience 
as  possible  a  training  project  must 
collaborate  with  Hispanic  organizations 
that  currently  provide  training  «id 
information  to  their  members.  It  must 
also  utilize  TV,  radio,  and  print  media 
that  are  popular  in  the  tarred  Hispanic 
community.  Applicants  for  this  project 
must  demonstrate  Spanish  fliieney, 
knowledge,  cultural  understanding,  and 
experience  in  providing  training  and 
technical  assistance  to  Hispanic 
organizations  and  individuals. 
Applicants  must  also  include  a 
substantial  number  of  Hispanic 
individuals  with  disabilities  in  all 
phases  of  the  project’s  activities. 

Proposed  Priority 

An  ADA  training  project  for  Hispanies 
with  right  or  duties  under  the  ADA 
whose  proficiency  in  English  is  limited 
shall — 

•  Identify  and  select  for  training 
organizations  that  provide  services  and 
information  to  Hispenks  with  rights 
and  duties  under  the  ADA  whose 
proficiency  in  English  is  limited; 

•  Develop  a  strategy  and  a  schedule 
for  training  the  membership  and  staff  of 
selected  organizations  using  a  variety-  of 
approaches  including,  but  not  limit^ 
to,  on-site  training,  regional.  State,  and 
local  meetings,  teleconfereiices,  and 
atidioconferences; 

•  Utilizing  existing  federally- 
approved  materials  to  the  maximum 
extent  appropriate,  develop  an  array  of 
training  materials  and  activities  that 
vwy  in  length  and  ctmtent  in  orderfo 
accommodate  the  infonnation  and 
scheduling  needs  of  selected 
organizations; 

••  Provide  training  to  die  membership 
and  staff  of  seleeted  organizations  on 
the  provisions  of  die  ADA  and  the 
resources  available  to  them  to  fecilitate 
the  implementation  of  the  ADA; 
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•  To  the  maximum  extent  possible, 
utilize  as  trainers  those  individuals  with 
disabilities  who  have  been  trained  as 
trainers  on  the  ADA  by  a  NIDRR,  EEOC, 
or  DOJ  technical  assistance  or  training 
project; 

•  For  the  length  of  the  project, 
provide  selected  organizations  with 
quarterly  ADA  information  updates, 
before  and  after  training,  regarding  legal 
and  policy  developments;  and 

•  Provide  information  about  the  ADA 
and  technical  assistance  resources  in 
areas  with  high  concentrations  of 
persons  who  are  Spanish-speaking 
utilizing  popular  mass  media  such  as 
local  Hispanic  TV  and  radio 
programming  as  well  as  Spanish  print 
media. 

Proposed  Priority  6:  ADA  Training  on 
Standards  for  Accessible  Design 

Background 

Titles  II  and  III  of  the  ADA  require 
that  new  governmental  and  commercial 
facilities  be  built  in  an  accessible 
manner  and  require  that,  when  existing 
governmental  or  commercial  facilities 
are  renovated  or  otherwise  altered,  the 
alterations  be  made  in  an  accessible 
manner.  In  their  regulations 
implementing  Titles  II  and  III  of  the 
ADA,  the  U.S.  Department  of  Justice 
(DOJ)  and  the  U.S.  Department  of 
Transportation  (DOT)  adopted 
Standards  for  Accessible  Design  for 
purposes  of  enforcing  the  ADA’s  non¬ 
discrimination  requirements  in  the  built 
environment.  For  commercial  facilities 
and  public  transportation  facilities,  they 
adopted  the  ADA  Accessibility 
Guidelines  for  Buildings  and  Facilities 
(AD  A  AG),  developed  by  the 
Architectural  and  Transportation 
Barriers  Compliance  Board.  For 
government  facilities  other  than 
transportation  facilities  covered  by 
DOT,  DOJ  currently  permits  the  use  of 
either  the  Uniform  Federal  Accessibility 
Standards  or  ADAAG  as  the  “Standards 
for  Accessible  Design.” 

These  Standards  must  be  followed  in 
new  construction  and  alteration 
projects.  They  also  serve  as  a  guide  for 
public  accommodations  undertaking  to 
remove  barriers  in  inaccessible  existing 
facilities,  as  required  under  Title  III. 
These  Standards  are  complex  and  made 
up  of  scoping  and  technical  provisions 
that  contain  many  discrete  requirements 
and  necessitate  referencing  other 
technical  provisions  in  order  to  make  an 
element  or  space  accessible. 

NIDRR  proposes  a  project  to  develop 
a  series  of  audio/visual  and 
complementary  training  materials  on 
the  Standards  for  Accessible  Design  that 
can  be  used  across  the  country  at  the 


local  level.  Local  organizations  whose 
members  include  persons  with 
disabilities,  business  owners,  building 
managers,  employers,  government 
agency  offtciais,  city  planners, 
architects,  designers,  or  other  relevant 
parties  need  access  to  reliable  materials 
that  explain  the  ADA  Standards.  NIDRR 
proposes  to  develop  this  series  of 
materials  in  short  discrete  segments  that 
could  be  used  in  meetings  normally 
scheduled  by  professional  or  business 
organizations  such  as  local  chapters  of 
the  American  Institute  of  Architects,  , 
local  Chambers  of  Commerce,  and  other 
groups.  These  materials  could  also  be 
used  by  the  DBTACs  in  carrying  out 
ADA  training  activities. 

Grant  applicants  must  be  able  to 
demonstrate  knowledge,  understanding, 
and  experience  in  the  following  areas: 
in-depth  knowledge  of  the  ADA 
Standards  for  Accessible  Design; 
thorough  understanding  of  the 
rationale(s)  underlying  the  Standards; 
understanding  of  the  ways  in  which 
persons  with  disabilities  use,  or  are 
unable  to  use,  the  built  environment; 
experience  in  the  development  and 
dissemination  of  educational  videos; 
and  experience  in  using  innovative  and 
engaging  video  techniques  such  as 
animation  and  fade-ins  or 
transformations  ft’om  actual  scenes  to 
diagrammatic  or  conceptual  material. 
Samples  of  an  applicant’s  recent 
relevant  work,  including  the  use  of 
animation  or  other  innovative  video 
techniques  and  the  development  of 
training  materials  related  to  the  ADA 
Standards  or  training  materials  on  ' 
accessible  design,  must  be  submitted 
with  the  grant  application. 

Based  on  the  estimated  size  of  the 
award  that  will  be  published  in  the 
notice  inviting  applications,  applicants 
may  propose  to  cover  some,  but  not  all 
of  the  topics.  Grant  applicants  must 
propose  an  order  of  production  of  the 
videos  and  identify  the  topics  that  will 
be  addressed  in  each  video.  Applicants 
must  justify  their  order  of  production, 
based  on  the  importance  of  the  topic. 
Applicants  must  propose  to  group 
topics  on  each  of  the  videos  and  explain 
the  rationale  for  the  groupings. 

Proposed  Priority 

An  ADA  training  project  on  the  ADA 
Standards  for  Accessible  Design  shall — 

•  Develop,  test,  and  disseminate  a 
series  of  short,  broadcast  quality  videos 
and  complementary  training  materials 
that  address  the  technical  and  scoping 
requirements  of  the  ADA  Standards  for 
Accessible  Design.  These  materials  shall 
cover  as  many  of  the  followng  topics  as 
possible  (emphasis  added)  as  set  out  in 
the  current  Standards  as  well  as  new 


provisions  that  will  be  adopted:  New 
construction;  additions,  alterations,  and 
path  of  travel;  historic  buildings; 
parking  and  passenger  loading  zones; 
exterior  accessible  routes  and  curb 
ramps;  drinking  fountains;  telephones 
and  TDDs;  ramps  and  stairs;  platform 
lifts;  entrances  and  exits  (areas  of  rescue 
assistance);  doors  and  gates;  building 
lobbies  and  corridors  (interior  accessible 
routes);  elevators;  rooms  and  spaces; 
assembly  areas;  toilet  rooms  and 
bathrooms;  bathtubs  and  showers; 
dressing  and  fitting  rooms;  signage; 
alarms;  detectable  warnings;  automated 
teller  machines;  restaurants  and 
cafeterias;  medical  care  facilities; 
mercantile  facilities;  libraries;  hotels, 
motels,  inns,  boarding  houses, 
dormitories,  and  simileu*  places; 
homeless  shelters,  halfway  houses, 
transient  group  homes,  and  similar 
social  services  establishments;  bus 
stops;  fixed  transportation  facilities,  bus 
and  train  terminals  and  stations;  and 
airports.  The  project  shall  address  the 
requirements  of  the  standards  fe-om  a 
Universal  Design  perspective; 

•  The  videos  shall  illustrate  how 
people  with  disabilities  use  the  built 
environment  and  the  rationaie(s)  that 
underlie  specific  technical  and  scoping 
provisions  of  the  Standards  and  how 
discrete  provisions  in  the  Standards  fit 
together  with  each  other  to  ensure 
accessibility: 

•  Use  innovative  techniques, 
including  animation,  fade-ins  or 
transformations  to  transition  from 
footage  showing  a  person  using  a  space 
or  element  to  footage  showing  design 
layouts  and  diagrams  from  the 
Standards  relevant  to  that  kind  of  space 
or  element; 

•  Utilizing,  as  much  as  possible, 
materials  that  have  been  developed  by 
Federal  agencies,  develop  readily 
reproducible  complementary  training 
materials  in  conjunction  with  each 
video  to  supplement  the  video  materials 
and  to  provide  guidance  on  using  the 
videos  effectively; 

•  Identify  organizations  whose 
members  include  persons  with 
disabilities,  business  owners,  building 
managers,  employers,  government 
agency  officials,  city  planners, 
architects,  designers,  and  other  relevant 
parties  who  would  be  an  appropriate 
audience  for  the  videos; 

•  Develop  and  implement  a  plan  to 
disseminate  the  videos  and 
complementary  training  materials  to 
selected  organizations; 

•  Produce  the  first  video  and 
complementary  training  material  of  the 
series  within  six  months  of  the  grant 
award; 
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•  Coordinate  with  the  Department  of 
Justice  and  the  Department  of 
Transportation  in  the  development  and 
dissemination  of  the  videos  and 
complementary  training  materials: 

•  Ensure  that  the  training  videos  and 
complementary  training  material  are 
available  in  formats  that  accommodate 
persons  with  hearing  impairments  and 
vision  impairments: 

•  Provide  four  one-inch  NCSC 
standard  fully  mixed  and  open  ' 
captioned  edited  master  video  tapes, 
including  two  master  tapes  and  two 
safety  dub  tapes  suitable  for 


duplication,  and  four  copies  on  VHS 
cassettes  of  each  videotape  produced, 
along  with  four  reproducible  copies  of 
each  set  of  complementary  training 
materials  to  NIDRR  for  use  by  the 
Federal  government. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority. 

All  comments  submitted  in  response 
to  this  proposed  priority  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3423,  Switzer  Building,  330  C  Street, 


SW.,  Washington,  DC  between  the  hours 
of  8:30  a.m.  and  4  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Applicable  Program  Regulations 

34  CFR  parts  350  and  355. 

Program  Authority:  29  U.S.C  760-762. 
Dated:  March  8, 1994. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
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DEPARTMENT  OF  ENERGY 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  Waste 
Management  at  the  Savannah  River 
Site 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  its  intent  to  prepare 
an  environmental  impact  statement 
(EIS)  for  waste  management  at  the 
Savannah  River  Site,  and  to  conduct  a 
public  scoping  process  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4321  et 
seq.). 

The  purpose  of  the  Savannah  River 
Site  Waste  Management  EIS  is  to 
provide  a  basis  for  DOE  to  select  a 
sitewide  strategic  approach  to  managing 
present  and  future  Savannah  River  Site 
waste  generated  as  a  result  of  ongoing 
operations,  environmental  restoration 
activities,  transition  from  nuclear 
production  to  other  missions,  and 
decontamination  and  decommissioning 
programs.  This  EIS  will  support  project- 
level  decisions  on  the  operation  of 
specific  treatment,  storage,  and  disposal 
facilities  within  the  near  term  (10  years 
and  less).  In  addition,  this  EIS  will 
provide  a  baseline  for  analyses  of  future 
waste  management  activities  and  a  basis 
for  the  evaluation  of  the  specific  waste 
management  alternatives.  The 
preparation  of  the  Savannah  River  Site 
VVaste  Management  EIS  will  be  in 
accordance  with  the  National 
Environmental  Policy  Act,  the  Council 
on  Environmental  Quality  National 
Environmental  Policy  Act  Regulations 
(40  CFR  parts  1500-1508),  and  the  DOE 
National  Environmental  Policy  Act 
Regulations  (10  CFR  part  1021). 
Background  information  on  the 
Savannah  River  Site  and  issues 
proposed  to  be  considered  in  this  EIS 
are  presented  in  the  Supplementary 
Information  below. 

DOE  is  also  announcing  today  its 
intent  to  prepare  a  Supplemental 
Environmental  Impact  Statement  on  the 
Defense  Waste  Processing  Facility  at  the 
Savannah  River  Site.  (See  the  notice  in 
this  issue  of  the  Federal  Register.) 

DOE  invites  individuals, 
organizations,  and  agencies  to  comment 
on  issues  to  be  considered,  alternatives 
to  be  analyzed,  and  environmental 
impacts  to  be  addressed  in  the 
Savannah  River  Site  Waste  Management 
EIS.  Written  and  oral  comments  will  be 
given  equal  weight.  Written  comments 
should  be  directed  to  Stephen  R.  Wright 
at  the  address  below.  Oral  comments 


may  be  presented  by  voice  mail  at  the 
telephone  number  below.  Interested 
parties  are  invited  to  present  comments 
at  three  public  scoping  meetings  to  be 
held  at  the  dates  and  places  indicated 
below.  Additional  notice  will  be  given 
in  appropriate  local  media.  At  the 
scoping  meetings  and  informal 
information  sessions  to  be  held  one 
month  earlier,  DOE  also  will  provide  the 
public  with  an  opportunity  to  have 
information  discussions  with  DOE 
representatives  regarding  waste 
management  at  the  Savannah  River  Site. 
The  scoping  process  and  procedures  are 
describe  in  the  Supplementary 
Information  below. 

DATES:  The  public  scoping  period  for 
the  Savanneih  River  Site  Waste 
Management  EIS  begins  with  the 
publication  of  this  notice  and  continues 
until  May  31, 1994.  Written  comments 
submitted  by  mail  should  be 
postmarked  by  that  date  to  ensure 
consideration.  DOE  will  consider 
comments  mailed  after  that  date  to  the 
extent  practicable. 

DOE  will  host  a  series  of  informal 
information  sessions  to  provide  the 
public  with  additional  information  on 
waste  management  at  the  Savannah 
River  Site  and  the  proposed  actions  and 
alternatives  discussed  in  this  Notice  of 
Intent.  These  sessions  are  intended  to 
promote  conversation  with  DOE 
representatives  available  to  answer 
questions.  These  informal  sessions  are 
scheduled  at  the  following  times  and 
locations: 

April  12, 1994;  1-4  and  6-9  p.m.;  North 
Augusta  Community  Center,  495  Brookside 
Avenue,  North  Augusta,  South  Carolina. 

April  19. 1994;  1—4  and  6-9  p.m.;  DeSoto 
Hilton  Hotel,  15  Liberty  Street.  Savannah, 
Georgia. 

April  21, 1994;  1-4  and  6-9  p.m.;  Holiday 
Inn  Coliseum  at  University  of  South  Carolina, 
630  Assembly  Street,  Columbia,  South 
Carolina. 

Information  sessions  on  two  related 
EISs — the  EIS  for  Interim  Management 
of  Nuclear  Materials  at  the  Savannah 
River  Site  (see  the  Notice  of  Intent 
published  in  the  Federal  Register  on 
March  17, 1994;  59  FR  12588)  and  the 
Defense  Waste  Processing  Facility 
Supplemental  EIS  at  the  Savann^  River 
Site — will  be  held  at  the  same  dates  and 
locations. 

DOE  will  then  conduct  public  scoping 
meetings  to  assist  in  defining  the 
appropriate  scope  of  the  Savannah  River 
Site  Waste  Management  EIS  and 
identifying  significant  environmental 
issues  to  be  addressed.  EXDE 
representatives  will  be  available  at  the 
meetings  to  discuss,  in  informal 
conversations.  Savannah  River  Site 


waste  management.  These  meetings  are 
scheduled  at  the  following  times  and 
locations: 

May  12, 1994;  1-4  and  6-9  p.m.;  Coastal 
Georgia  Center  for  Continuing  Education,  305 
Martin  Luther  King  Boulevard  (Battlefield 
Park),  Savannah  Gwrgia. 

Mat  17, 1994;  1-4  and  6-9  p.m.;  North 
Augusta  Community  Center,  495  Brookside 
Avenue,  North  Augusta,  South  Carolina. 

May  19, 1994;  1-4  and  6-9  p.m.;  Holiday 
Inn  Coliseum  at  University  of  South  Carolina, 
630  Assembly  Street,  Columbia,  South 
Carolina. 

Scoping  meetings  on  the  EIS  for 
Interim  Management  of  Nuclear 
Materials  at  the  Savannah  River  Site  and 
the  Defense  Waste  Processing  Facility 
Supplemental  EIS  will  be  held  at  the 
same  dates  and  locations.  DOE  will 
publish  additional  notices  of  the 
information  sessions  and  scoping 
meetings  in  the  local  media  in  advance 
of  the  scheduled  dates. 

ADDRESSES;  Comments  on  the  scope  of 
the  Savannah  River  Site  Waste 
Management  EIS,  requests  to  speak  at 
the  public  scoping  meetings,  and 
requests  for  copies  of  the  EIS 
Implementation  Plan  or  draft  EIS  (when 
available)  should  be  directed  to;  Mr. 
Stephen  R.  Wright,  U.S.  DOE,  Savannah 
River  Operations  Office,  P.O.  Box  5031, 
Aiken,  SC  29804-5031;  (803)  725-3957 
or  (800)  242-8269.  Envelopes  should  be 
marked:  “Savannah  River  Site  Waste 
Management  EIS”. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  Savannah  River 
Site  Waste  Management  EIS  should  be 
addressed  to:  Virginia  L.  Gardner, 
Environmental  Restoration  Division, 
U.S.  DOE,  Savannah  River  Operations 
Office,  P.O.  Box  A,  Aiken,  SC  29802; 
(803)  725-5752. 

Questions  regarding  the  DOE  National 
Environmental  Policy  Act  process 
should  be  addressed  to:  Carol  M. 
Borgstrom,  Director,  Office  of  National 
Environmental  Policy  Act  Oversight 
(EH-25),  U.S.  DOE,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585; 
(202)  586-4600  or  leave  a  message  at 
(800) 472-2756. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Savannah  River  Site  occupies 
approximately  300  square  miles 
adjacent  to  the  Savannah  River, 
principally  in  Aiken  and  Barnwell 
Counties  of  South  Carolina, 
approximately  25  miles  southeast  of 
Augusta,  Georgia,  and  20  miles  south  of 
■Aiken,  South  Carolina.  Since  its 
establishment,  the  mission  of  the 
Savannah  River  Site  has  been  to 
produce  nuclear  materials  that  support 
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the  defense,  research,  and  medical 
programs  of  the  United  States.  The 
Savannah  River  Site  production  process 
facilities  include  fuel  and  target 
fabrication  facilities,  nuclear  production 
reactors,  separation  facilities,  product 
preparation  facilities,  and  waste 
management  facilities.  These  facilities 
have  generated  a  variety  of  low-level 
radioactive,  high-level  radioactive, 
hazardous,  mixed  (hazardous  and 
radioactive),  and  transuranic  wastes. 

At  present,  the  Savannah  River  Site  is 
in  transition  to  other  missions;  the  new 
missions  include  an  increased  emphasis 
on  waste  management,  environmental 
restoration,  and  decontamination  and 
decommissioning.  DOE  is  examining  its 
current  integrated  waste  management 
program  and  the  suitability  of  existing 
and  planned  facilities  in  light  of  these 
recent  mission  changes. 

Two  DOE-wide  programmatic 
environmental  impact  statements,  one 
for  Environmental  Restoration  and 
Waste  Management  (Notice  of  Intent 
published  in  the  Federal  Register  on 
October  22, 1990;  55  FR  42693)  and  one 
for  Reconfiguration  of  the  Weapons 
Complex  (Notice  of  Intent  published  in 
the  Federal  Register  on  February  11, 
1991;  56  FR  5590),  may  result  in 
decisions  to  transfer  certain  waste 
management  activities  to  or  firom  the 
Savannah  River  Site.  The  alternatives 
for  the  Savannah  River  Site  Waste 
Management  EIS  will  be  coordinated 
with  the  alternatives  for  the 
Programmatic  EISs.  The  alternatives  for 
the  Savannah  River  Site  Waste 
Management  EIS  will  also  bound  the 
range  of  waste  management  activities 
resulting  from  the  Federal  Facility 
Compliance  Act  Site  Treatment  Plan 
now  under  development.  The  Site 
Treatment  Plan  will  describe  the 
development  of  treatment  capacities  and 
technologies  for  mixed  (a  combination 
of  radioactive  and  hazardous)  wastes. 

DOE  prepared  an  Environmental 
Assessment  and  issued  a  subsequent 
Finding  of  No  Significant  Impact  on  the 
Consolidated  Incineration  Facility  in 
1992.  In  response  to  a  public  request, 
DOE  took  a  “fresh  look”  into  the 
suitability  of  constructing  and  operating 
the  Consolidated  Incineration  Facility. 
DOE  decided  that  while  completing 
construction,  DOE  would  propose  to 
include  the  operation  of  the 
Consolidated  Incineration  Facility 
within  the  scope  of  the  Savannah  River 
Site  Waste  Management  EIS.  Under  the 
proposed  action,  the  Consolidated 
Incineration  Facility  would  be  the 
preferred  facility  for  the  treatment  of 
only  those  wastes  for  which  under 
Environmental  Protection  Agency 
regulations  incineration  is  the  specified 


technology  or  Best  Demonstrated 
Available  Technology.  The  proposed 
action  also  will  evaluate  incineration 
and  other  treatment  alternatives  for 
wastes  where  incineration  is  not  the 
specified  technology  or  Best 
E)emonstrated  Available  Technology.  In 
addition,  the  proposed  action  will 
include  the  incineration  of  low-level 
radioactive  waste  for  volume  reduction 
and  the  EIS  will  consider  other  volume 
reduction  and  treatment  alternatives. 

DOE  will  not  conduct  any  trial  bums  at 
the  Consolidated  Incineration  Facility 
until  DOE  completes  this  EIS  and  issues 
a  Record  of  Decision. 

In  1982,  DOE  published  an  EIS  and  a 
Record  of  Decision  for  the  design, 
construction,  and  operation  of  the 
Defense  Waste  Processing  Facility, 
which  would  immobilize  liquid  high- 
level  radioactive  waste  in  glass 
(vitrification).  The  vitrified  waste  would 
then  be  encapsulated  in  stainless  steel 
canisters  and  stored  onsite  until  a 
geologic  repository  is  available  for  final 
disposal.  DOE  then  modified  the 
Defense  Waste  Processing  Facility  to 
improve  facility  efficiency  and  safety.  A 
Supplement  Analysis  was  prepared  to 
determine  whether  modifications  as  of 
1990,  primarily  the  introduction  of  the 
In-Tank  Precipitation  process  and 
manufacture  and  disposal  of  saltstone, 
required  the  preparation  of  a 
supplement  to  the  Defense  Waste 
Processing  Facility  EIS.  On  the  basis  of 
the  Supplement  Analysis,  DOE 
concluded  in  1991  that  a  Supplemental 
EIS  was  not  needed. 

Further  modifications  to  the  Defense 
Waste  Processing  Facility  system  have 
now  been  proposed  and  are  in  various 
stages  of  implementation,  including 
process  safety  enhancement  and  a  Late- 
Wash  Facility.  In  view  of  the 
accumulated  changes  and  the  near-term 
(estimated  1996)  initial  operation  of  the 
facility,  DOE  believes  that  a  focused 
ElS-level  review  of  the  environmental 
impacts  of  the  facility  as  now 
envisioned  would  be  timely  and 
appropriate. 

DOE  proposes  to  perform  the  Defense 
Waste  Processing  Facility  review  in  a 
supplement  to  the  1982  EIS  for  the 
Defense  Waste  Processing  Facility. 
Although  the  analysis  could  be  included 
in  the  Savannah  River  Site  Waste 
Management  EIS,  DOE  believes  public 
review  and  DOE’s  decision  making 
process  would  be  facilitated  by 
preparing  a  separate  document  because 
the  Defense  Waste  Processing  Facility  is 
a  very  specialized  operation  with 
limited  coimections  to  the  activities  to 
be  covered  in  the  Waste  Management 
EIS.  Where  there  are  interconnections, 
duplicate  discussions  within  both 


documents  may  be  required  or  the 
documents  may  cross  reference  one 
another. 

Activities  at  the  Defense  Waste 
Processing  Facility  have  proceeded  on 
the  basis  of  the  1982  EIS  and  Record  of 
Decision.  Construction  of  the  Defense 
Waste  Processing  Facility  is  almost 
complete,  testing  of  the  system  with 
cold  chemicals  has  begun  and 
processing  runs  of  simulated  (non¬ 
radioactive)  material  will  begin  in  the 
next  few  months.  DOE  committed  in  an 
agreement  with  the  Environmental 
Protection  Agency  and  the  state  of 
South  Carolina  to  adhere  to  a  schedule 
that  provides  for  radionuclide  testing  at 
the  Defense  Waste  Processing  Facility  to 
begin  in  December,  1995.  In  order  to 
support  that  schedule  and  to  manage 
efficiently  the  high  level  radioactive 
wastes  contained  in  the  tank  farms,  in¬ 
tank  precipitation  must  begin  in  late 
1994  or  early  1995.  A  supplemental  EIS 
focussing  on  the  changes  to  the  Defense 
Waste  Processing  Facility  can  be 
completed  in  time  to  meet  this 
schedule,  while  the  Waste  Management 
EIS  is  expected  to  take  several  more 
months  to  prepare.  These  two  EISs  will 
be  closely  coordinated.  Delay  of  start-up 
for  the  Defense  Waste  Processing 
Facility  would  cost  approximately 
$21,000,000  per  month. 

The  Supplemental  EIS  will  examine 
all  reasonably  foreseeable  impacts  of 
operating  the  Defense  Waste  Processing 
Facility,  including  alternative  methods 
of  managing  the  waste  streams  from  the 
facility.  DOE  believes  that  this  will 
provide  sufficient  information  to  decide 
whether  to  proceed  with  operation  of 
the  facility  in  advance  of  completion  of 
the  Savannah  River  Waste  Management 
EIS. 

The  proposed  scope  for  the  Savannah 
River  Site  Waste  Management  EIS  does 
not  include  management  of  spent 
nuclear  fuel  and  other  materials  that 
have  historically  been  the  feed  materials 
for  Savannah  River  Site  materials 
production  and  reprocessing  programs. 
Such  nuclear  materials  are  being 
addressed  in  several  National 
Environmental  Policy  Act  documents 
under  preparation  by  DOE;  (1)  The 
Programmatic  EIS  for  Spent  Nuclear 
Fuel  Management  will  include,  among 
other  issues,  a  programmatic  analysis  of 
the  transportation,  receipt,  processing, 
and  storage  of  spent  nuclear  fuel  at  DOE 
sites,  including  the  Savannah  River  Site; 
(2)  the  Environmental  Assessment  for 
Urgent  Relief  Acceptance  of  Foreign 
Research  Reactor  Nuclear  Spent  Fuel 
and  a  subsequent  broader  scope  EIS 
(Notice  of  Intent  published  Ortober  21, 
1993;  58  FR  54336)  will  analyze  the 
proposed  adoption  and  implementation 
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of  a  policy  for  the  acceptance  of  as  many 
as  15,000  spent  nuclear  fuel  elements 
from  foreign  research  reactors:  and  (3) 
the  EIS  for  the  Interim  Management  of 
Nuclear  Materials  at  the  Savannah  River 
Site  (Notice  of  Intent  published  March 
17, 1994;  59  FR  12588),  will  evaluate 
and  determine  materials  that  can  safely 
remain  in  their  current  form  for  an 
interim  period  (approximately  five 
years)  until  disposition  decisions  can  be 
made  and  materials  that  require  near- 
term  stabilization  to  help  maintain  the 
health  and  safety  of  workers  and  the 
public  and  to  maintain  environmental 
quality.  In  addition,  EKDE  will  also 
evaluate  converting  some  material  into 
a  useable  form. 

Environmental  Restoration  and  Waste 
Management  Programmatic  EIS 

The  Savannah  River  Site  Waste 
Management  EIS  will  be  prepared  at  the 
same  time  as,  and  in  close  coordination 
with,  the  DOE  Environmental 
Restoration  and  Waste  Management 
Programmitic  EIS,  vvhich  will  address 
DOE  complex-wide  issues  and 
alternatives  for  environmental 
restoration  and  waste  management 
policies  and  practices.  Alternatives 
under  that  Programmatic  EIS  will 
include  decentralization, 
regionalization,  and  centralization  of 
waste  management  functions. 

The  alternatives  analysis  in  the 
Savannah  River  Site  Waste  Management 
EIS  will  be  consistent  with  the  DOE 
complex-wide  policies  and  practices 
that  will  be  analyzed  in  the 
Programmatic  EIS.  The  Savannah  River 
Site  Waste  Management  EIS  will  be 
supplemented,  as  necessary,  to  maintain 
consistency  with  decisions  reached  on 
broader  programmatic  issues. 

Site  Treatment  Plan 

The  Savannah  River  Site  Waste 
Management  EIS  will  also  be 
coordinated  with  the  development  of 
the  Savannah  River  Site  Treatment  Plan 
that  DOE  is  preparing  in  compliance 
with  the  Federal  Facility  Compliance 
Act  of  1992.  The  Conceptual  Site 
Treatment  Plan  issued  in  October  1993 
identifies  waste  treatment  needs, 
capabilities,  and  options  for  Savannah 
River  Site  mixed  waste.  The  Draft  Site 
Treatment  Plan  scheduled  to  be  issued 
in  August  1994  will  identify  EKDE’s 
preferred  options  for  treating  the 
Savannah  W ver  Site  mixed  wastes  and 
proposed  schedules  for  constructing 
treatment  capacity.  The  preferred 
options  will  correspond  to  the  proposed 
action  in  the  Savarmah  River  Site  Waste 
Management  EIS. 


Waste  Types  To  Be  Addressed  in  the 
Savannah  River  Site  Waste 
Management  EIS 

Solid  low-level  radioactive  waste 
forms  include  operating  and  laboratory 
wastes  (for  example  protective  clothing, 
plastic  sheeting,  gloves,  analytical 
wastes,  decontamination  residues), 
contaminated  equipment,  reactor  and 
reactor  fuel  hardware,  spent  lithium- 
aluminum  targets  from  which  tritium 
has  been  extracted,  and  spent  deionizer 
resin  from- reactor  areas.  The  Analytical 
Laboratories,  Reactor  Materials, 

Reactors,  Separations,  Savannah  River  ' 
Technology  Center,  Tritium  facilities, 
and  waste  management  and 
environmental  restoration  activities 
generate  the  Savannah  River  Site  low- 
level  radioactive  waste. 

High-level  radioactive  waste  includes 
the  highly  radioactive  material  resulting 
from  Ae  reprocessing  of  spent  nuclear 
fuel,  including  the  liquid  waste  that 
contains  fission  products  in  sufficient 
concentrations.  In  the  production  of 
nuclear  materials,  DOE  used  the  F-  and 
H-Area  chemical  separations  plants  to 
separate  and  purify  plutonium-238  and 
-239  produced  in  Savanhah  River  Site 
reactors  and  to  reclaim  fissionable 
material  (uranium-235)  from  onsite  and 
offsite  sources  (e.g.,  research  reactor  fuel 
and  material  from  disassembled  retired 
weapons)  for  recycling.  These  processes 
dissolved  target  elements  in  nitric  acid 
and  separated  them  into  (1)  a  solution 
of  plutonium,  uranium,  and  neptunium, 
and  (2)  liquid  high-level  radioactive 
waste.  Further  processing  separated  and 
purified  the  metals  in  solution,  and 
converted  the  plutonium  to  solid  form 
for  shipment  and  the  other  materials  for 
storage  or  reuse.  The  liquid  high-level 
radioactive  waste  is  stored  in  steel  tanks 
in  the  F-  and  H-Area  Tank  Farms. 

Hazardous  waste  and  mixed  waste 
include  materials  such  as  lead,  solvents, 
paints,  tritiated  mercury,  tritiated  oil 
contaminated  with  mercury,  other 
mercury-contaminated  materials  and 
equipment  from  the  tritium  facilities  in 
H-Area,  filter  paper  takeup  rolls  from 
the  Liquid  Effluent  Treatment  Facility, 
cadmium-plated  high-efficiency 
particulate  air  filters,  and  contaminated 
soils.  The  Analytical  Laboratories, 
Reactor  materials.  Reactors,  and 
Separations  facilities  and  waste 
management  and  environmental 
restoration  activities  generate  the 
Savannah  River  Site  hazardous  and 
mixed  waste. 

Transuranic  wastes  include  job 
control  wastes  (e.g.,  paper,  wipes,  cloth, 
rags,  tools,  instruments),  sludges,  resins, 
filters,  and  various  other  miscellaneous 
wastes.  Transuranic  waste  contains 


radioactive  isotopes  with  atomic 
numbers  greater  than  92  and  half-lives 
longer  than  20  years  at  concentrations 
exceeding  100  nanocuries  per  gram. 
Savannah  River  Site  also  manages  low- 
level  radioactive  waste  with  transuranic 
radionuclides  at  concentration  of  10  to 
100  nanocuries  per  gram  in  a  manner 
similar  to  transuranic  waste.  The 
Savannah  River  Technology  Center,  F- 
Area  laboratories,  and  F-  and  H-Area 
separations  facilities  generate  the 
Savannah  River  Site  transuranic  waste. 

Preliminary  Description  of  Savannah 
River  Site  Waste  Management  EIS 
Alternatives 

(1)  The  “No-Action"  Alternative 
DOE  will  analyze  a  no-action 
alternative  that  would  assume 
continued  waste  generation  and  current 
waste  management  practices.  DOE 
would  continue  ongoing  activities  and 
implement  planned  actions,  including 
high-level  radioactive  waste 
management,  for  which  National 
Environmental  Policy  Act  review  has 
been  completed  and  decisions  made. 
Further,  decisions  reached  through 
ongoing  National  Environmental  Policy 
Act  reviews  that  are  completed  before 
the  issuance  of  a  Record  of  E)ecision  for 
this  EIS  will  be  incorporated  into  the 
no-action  alternative.  Although  the  no¬ 
action  alternative  may  not  be  a 
reasonable  alternative  in  all  respects,  its 
analysis  will  establish  a  baseline  for 
comparison  of  the  environment  impacts 
of  the  proposed  action  and  its 
alternatives. 

DOE  would  continue  waste 
management  practices  that  are  now  in 
effect,  including  packaging  and  disposal 
of  low-level  radioactive  waste  in  the 
Solid  Waste  Disposal  Facility,  storage  of 
liquid  high-level  radioactive  waste  in 
the  F-  and  H-Area  Tank  Farm,  disposal 
of  salt  solution  at  the  Saltstone  Facility, 
preparation  for  vitrification  in  the 
Defense  Waste  Processing  Facility, 
storage  of  liquid  high-level  radioactive 
waste  in  the  F-  and  H-Area  Tank  Farm, 
disposal  of  salt  solution  at  the  Saltstone 
Facility,  preparation  for  vitrification  in 
the  Defense  Waste  Processing  Facility, 
storage  of  hazardous  waste  in  hazardous 
waste  storage  buildings  and  the  solid 
waste  storage  pads,  and  continued 
storage  of  mixed  waste.  Drums  of 
transuranic  waste  on  mounded  pads 
would  be  retrieved,  overpacked,  and 
stored  with  existing  transuranic  waste 
drums  on  concrete  pads;  EXDE  would 
leave  undisturbed  the  transuranic  waste 
that  is  in  stored  in  below-grade  culverts 
or  in  culverts  on  mounded  pads. 

Also  included  as  part  of  tne  no-action 
alternative  are  operation  of  the  already- 
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constructed  Solid  Waste  Disposal 
Facility  Expansion  Vaults  for  disposal  of 
low-level  radioactive  waste  (E-Area)  and 
continued  construction,  but  not 
o{>eratk)n,  of  the  Consolidated 
Incineration  Facility. 

(2)  The  Proposed  Action  Alternative 

The  proposed  action  is  comprised  of 
the  no-action  alternative  activities  plus 
programmatic  and  project -level  actions 
to  enhance  waste  management 
operations  over  the  next  10  years, 
comply  with  regulatory  requirements, 
protect  human  health  and  the 
environment,  and  support  Savannah 
River  Site  missions.  Project  specific 
National  Environmental  Policy  Act 
review  that  supplements  this  EIS  might 
be  required  to  reach  final  decisions  on 
some  of  these  activities. 

DOE  will  consider  various  — 
combinations  of  pollution  prevention, 
waste  minimization,  treatment,  storage 
and  disposal  technologies,  with 
pollution  prevention  and  waste 
minimization  as  the  highest  priority.  For 
each  waste  type,  DOE  will  identify  the 
optimal  mix  of  technologies  for  the 
protection  of  human  health  and  the 
environment,  cost-effectiveness,  and 
waste  minimization.  DOE  will  identify 
the  preferred  strategy  for  each  waste 
type  that  will  contain  the  optimum 
approaches  developed  for  specific 
individual  waste  streams  at  the 
Savannah  River  Site.  Any  potential 
shipments  to  or  from  the  Savannah 
River  Site  of  DOE  weapons  complex 
waste  and  establishment  of  onsite  waste 
treatment  capabilities  would  be 
examined  in  a  manner  that  is  consistent 
with  the  Site  Treatment  Plan  for  mixed 
waste  and  the  two  DOE-wide 
Programmatic  ElSs. 

Programmatic  considerations 
regarding  the  Site  Treatment  Plan,  land 
use  planning,  technology  development, 
and  pollution  prevention  would  be 
included  in  the  proposed  action 
alternative.  DOE  will  ensure  that  these 
strategies  are  consistent  with  those 
identified  in  the  Environmental 
Restoration  and  Waste  Management 
Programmatic  EIS.  Although  specific 
environnrental  restoration  and 
decontamination  and  decommissioning 
activities  would  be  subject  to  separate 
National  Environmental  Policy  Act 
review,  as  appropriate,  EKDE  will 
provide  its  best  current  estimate  of 
waste  streams  anticipated  from  the 
environmental  restoration  of  existing 
waste  sites  and  the  decontamination 
and  decommissioning  of  surplus 
facilities.  Similarly,  DOE  will  base  the 
proposed  action  on  this  best  current 
estimate  of  waste  streams  that  might  be 
received  from  offsite  under  decisions 


resulting  from  the  Enviroiunental 
Restoration  and  Waste  Management  and 
Reconfiguration  Programmatic  EISs  and 
the  Federal  Facility  Compliance  Act/ 

Sitb  Treatment  Plan  process. 

Low-Level  Radioactive  Waste 

DOE  proposes  to  reduce  the  volume  of 
solid  nonhazardous  low-level 
radioactive  waste.  DOE  would  package 
the  low-level  radioactive  waste  in 
accordance  with  the  Waste  Acceptance 
Criteria  established  for  the  Solid  Waste 
Disposal  Facility  (E-Area)  Expansion 
Vaults  (operation  of  the  E-Area  vaults  is 
based  on  completed  National 
Environmental  Policy  Act  reviews  and 
is  included  in  the  no-action  alternative). 
As  part  of  the  proposed  action 
alternative,  volume  reduction 
technology(ies)  would  replace  existing 
Savannah  River  Site  compactors,  which 
are  reaching  the  end  of  their  useful 
lives.  The  immediate  requirement  is  to 
process  contact-handled  waste;  the 
proposed  facility(ies)  would  have 
limited  capability  to  volume-reduce 
equipment.  Subsequently,  DOE  would 
develop  the  capability  to  volume-reduce 
remotely  handled  waste.  DOE  would 
also  develop  treatment  capabilities  for 
liquid  low-level  radioactive  waste  (e.g., 
tritiated  oil). 

Liquid  High-Level  Radioactive  Waste 

The  management  of  liquid  high-level 
radioactive  waste  including  storage  in 
the  F-  and  H-Area  Tank  Farm,  disposal 
of  salt  solution  at  the  Saltstone  Facility, 
and  preparation  for  vitrification  in  the 
Defense  Waste  Processing  Facility  is  the 
same  for  the  proposed  action  as  for  the 
no-action  alternative.  The  examination 
of  the  potential  environmental  impacts 
of  operating  the  Defense  Waste 
Processing  Facility  and  associated  high- 
level  radioactive  waste  facilities  at  the 
Savannah  River  Site  as  they  are 
presently  designed  will  be  done  in  the 
Defense  Waste  Processing  Facility 
Supplemental  EIS.  The  cumulative 
impacts  of  liquid  high-level  radioactive 
waste  management,  including  the 
results  from  the  Defense  Waste 
Processing  Facility  Supplemental  EIS. 
will  be  incorporated  into  the  Savannah 
River  Site  Waste  Management  EIS. 

Hazardous  Waste/Mixed  Waste 

The  Draft  Site  Treatment  Plan  will 
consider  the  Consolidated  Incineration 
Facility  a  “planned”  facility  for  mixed 
waste  treatment.  As  part  of  the  proposed 
action,  this  EIS  will  consider  other 
alternatives  for  waste  for  which 
incineration  has  not  been  established  as 
the  Best  Demonstrated  Available 
Technology  or  specified  technology, 
including  potential  offsite  options  and 


commercialization,  for  incinerable 
Savannah  River  Site  hazardous  and 
mixed  wastes.  For  example,  DOE  could 
construct  and  operate  a  new  facility 
permitted  under  the  Resource 
Conservation  and  Recovery  Act  at  the 
Savannah  River  Site  to  receive,  haiKlle, 
treat,  and  repackage  hazardous  and 
mixed  waste.  This  facility  could  also 
provide  size  reduction  and  repackaging 
of  hazardous  and  mixed  wastes  in 
preparation  for  treatment  at  the  ' 
Consolidated  Incineration  Facility.  The 
proposed  treatment  building  would  be 
able  to  handle  waste  that  DOE  could  not 
treat  elsewhere  on  the  Savannah  River 
Site  or  send  such  waste  offsite  for 
treatment  and  disposal.  DOE  would  also 
evaluate  treatment  options  for  non- 
incinerable  hazardous  and  mixed 
wastes. 

Transuranic  Waste 

Under  the  proposed  action,  DOE 
would  prepare  both  currently-stored 
and  newly-generated  transuranic  waste 
for  certification  and  disposal  at  the 
Waste  Isolation  Pilot  Plant  or  for 
reclassification  and  disposal  as  low- 
level  radioactive  waste.  Facilities  would 
be  provided  to  sort,  characterize,  and 
repackage  drums  of  low-activity  (less 
than  a  total  of  0.5  curie  per  55-gallon 
drum)  transuranic  waste  in  preparation 
for  direct  shipment  to  the  Waste 
Isolation  Pilot  Plant  or  for  storage  until 
treatment  to  a  final  waste  form.  Portions 
of  these  activities  are  included  in  the 
no-action  alternative  because  they  are 
covered  in  the  completed 
Environmental  Assessment  for 
Management  Activities  for  Retrieved 
and  Newly  Generated  Transuranic 
Waste  (DOE/EA-0315). 

DOE  would  provide  treatment,  such 
as  vitrification  or  stabilization,  for 
retrie\'ably  stored  transuranic  wastes 
with  activity  greater  than  0.5  curie  per 
container  if  required  to  meet  future 
criteria  of  the  Waste  Isolation  Pilot  Plant 
or  another  Federal  repository.  The 
proposed  action  would  provide  the 
capability  to  treat  high-activity  waste 
drums,  boxes,  etc.,  for  shipment  to  the 
Waste  Isolation  Pilot  Plant  or  another 
repository.  DOE  would  design  treatment 
facilities  when  it  has  a  better 
understanding  of  Waste  Isolation  Pilot. 
Plant  acceptance  requirements  for  the 
transuranic  waste  stream. 

(3)  The  “Minimum  Treatment,  Storage, 
and  Disposal”  Alternative 

The  alternative  represents  a  lower- 
bound  of  waste  management  activities  at 
the  Savannah  River  Site.  The  quantities 
and  characteristics  of  the  waste  would 
be  based  on  reasonable  lower-bound 
estimates  of  ongoing  operations,  onsite 
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environmental  restoration  and 
decontamination  and  decommissioning 
waste,  and  wastes  that  DOE  might 
receive  from  offsite  as  a  result  of  Federal 
Facility  Compliance  Act,  Environmental 
Restoration  and  Waste  Management 
Programmatic  EIS,  and  Reconfiguration 
Programmatic  EIS  decisions.  Also 
consistent  with  alternatives  being 
considered  in  the  Environmental 
Restoration  and  Waste  Management 
Programmatic  EIS,  certain  quantities  of 
waste  in  storage  and  newly  generated 
waste  would  be  shipped  offsite. 

(4)  The  ‘"Maximum  Treatment,  Storage, 
and  Disposal"  Alternative 

This  alternative  represents  a 
condition  where  the  Savannah  River 
Site  would  manage  more  waste  than  that 
anticipated  under  the  proposed  action. 
The  quantities  and  characteristics  of  the 
waste  would  be  based  on  reasonable 
upper-bound  estimates  of  ongoing 
operations,  on  site  environmental 
restoration  and  decontamination  and 
decommissioning  waste,  and  wastes  that 
DOE  might  receive  from  offsite  as  a 
result  of  Federal  Facility  Compliance 
Act,  Environmental  Restoration  and 
Waste  Management  Programmatic  EIS, 
and  Reconfiguration  Programmatic  EIS 
decisions.  Under  this  alternative,  DOE 
would  augment  its  waste  treatment, 
storage,  and  disposal  facilities  at  the 
Savannah  River  Site.  This  increase  will 
be  described  and  analyzed  in  terms  of 
an  increment  above  the  current  and 
projected  quantities  used  in  the  analysis 
of  the  proposed  action. 

Identification  of  Environmental  and 
Other  Issues 

DOE  has  identified  the  following 
issues  to  be  addressed  in  the  analysis  of 
proposed  and  alternative  actions  in  the 
EIS.  Additional  issues  may  be  identified 
as  a  result  of  the  scoping  process. 

1.  Public  and  worker  safety  and  health 
risk  assessment:  radiological  and 
nonradiological  impacts  of  the  proposed 
action  and  alternatives,  including 
projected  effects  on  workers  and  the 
public  from  construction,  normal 
operation,  and  potential  accidents. 

2.  Impacts  from  releases  to  air,  water, 
and  soil. 

3.  Impacts  to  plants,  animals,  and 
habitat,  including  impacts  to  wetlands, 
and  threatened  or  endangered  species 
and  their  habitat. 

4.  The  consumption  of  natural 
resources  and  energy  including  water, 
natural  gas,  and  electricity. 

5.  Impacts  of  the  transportation  of 
construction  and  operation  supplies, 
materials,  equipment,  products,  and 
wastes  to,  from,  and  within  the  site. 


6.  Socioeconomic  impacts  to  affected 
communities  from  construction  and 
operation  labor  forces  and  support 
services 

7.  Environmental  Justice: 
disproportionately  high  or  adverse 
human  health  and  environmental  effects 
on  minority  and  low-income 
populations. 

8.  Impacts  to  cultural  resources  such 
as  historic,  archaeological,  scientific,  or 
culturally  important  sites. 

9.  Accuracy  of  projected  waste 
volumes. 

10.  Status  of  compliance  with 
applicable  Federal,  state,  and  local 
statutes  and  regulations. 

■^11.  Cumulative  impacts  from  the 
proposed  action  and  other  past,  present, 
and  reasonably  foreseeable  actions  at 
the  Savannah  River  Site. 

12.  Potential  irreversible  and 
irretrievable  commitments  of  resources. 

13.  Pollution  prevention,  waste 
minimization,  and  potential  mitigative 
measures. 

Related  Documentation 
Completed  and  ongoing 
environmental  reviews  may  affect  the 
scope  of  this  EIS.  Background 
information  listed  below  on  past, 
present,  and  future  waste  management 
activities  at  the  Savannah  River  Site  is 
available  in  the  public  reading  rooms 
listed  below. 

(1)  Final  Environmental  Impact  Statements, 
Environmental  Assessments,  and  Other 
National  Environmental  Policy  Act 
Documents 

Waste  Management  Operations,  ERDA- 
1537, 1977. 

Long-Term  Management  of  Defense  High- 
Level  Radioactive  Wastes  (Research  and 
Development  Program  for  Immobilization), 
DOE/EIS-0023, 1979. 

Double-Shell  Tanks  for  Defense  High-Level 
Radioactive  Waste  Storage,  DOE/ElS-0062, 
1980. 

Defense  Waste  Processing  Facility,  DOE/ 
EIS-0082, 1982. 

Waste  Form  Selection  for  Savannah  River 
Plant  High-Level  Waste,  DOE/EA-179, 1982. 

Waste  Management  Activities  for 
Groundwater  Protection  DOE/EIS-0120, 
1987. 

Management  Activities  for  Retrieved  and 
Newly  Generated  Tmnsuranic  Waste, 
Savannah  River  Plant,  DOE/EA-0315, 1988. 

Continued  Operation  of  K-,  L-,  and  P- 
Reactors,  Savannah  River  Site,  DOE/EIS- 
0147, 1990. 

Consolidated  Incineration  Facility,  DOE/ 
EA-0400. 1992. 

Implementation  Plan;  Nuclear  Weapons 
Reconfiguration  Programmatic 
Environmental  Impact  Statement,  DOE/EIS- 
0161IP,  February  1992. 

Nonnuclear  Consolidation  Environmental 
Assessment,  DOE/EA-0792, 1993. 

Implementation  Plan;  Environmental 
Restoration  and  Waste  Management 


Programmatic  Environmental  Impact 
Statement,  DOE/ElS-0200,  January  1994 

(2)  Other  Documents 
Facility  Pollution  Prevention  Guide,  EP4  ^ 
600/R-92/088,  May  1992. 

Savannah  River  Site  Environmental  Report 
for  1992,  Volumes  1  and  2,  WSRC-TR-93 
075, 1993. 

Interim  Mixed  Waste  Inventory  Report: 

Waste  Streams,  Treatment  Capacities  and 
Technologies,  DOE/NBM-llOO,  1993. 

Land  Disposal  Restrictions  Federal  Facility 
Compliance  Agreement,  between  the  U.S. 
Environmental  Protection  Agency,  Region  IV 
and  the  U.S.  DOE,  March  13, 1991.  Amended 
April  27, 1992  and  April  2, 1993. 

Federal  Facility  Agreement  for  the 
Savannah  River  Site,  and  Responsiveness 
Summary,  between  the  U.S.  Environmental 
Protection  Agency,  Region  IV;  U.S.  DOE;  and 
South  Carolina  Department  of  Health  and 
Environmental  Control,  effective  August  16, 
1993. 

Savannah  River  Site  Conceptual  Site 
Treatment  Plan,  ESH-FSS-93-0744, 1993. 

Public  Meetings 

EXDE  will  host  a  series  of  informal 
information  sessions  to  provide  the 
public  with  additional  information  on 
waste  management  at  the  Savannah 
River  Site  and  the  proposed  actions  and 
alternatives  discussed  in  this  Notice  of 
Intent.  These  sessions  are  intended  to 
promote  conversation  with  DOE 
representatives  available  to  answer 
questions. 

Oral  and  written  comments  will  be 
received  at  public  scoping  meetings  to 
be  held  at  the  locations  and  times 
indicated  above.  The  meetings  will  be 
chaired  by  a  presiding  officer  and 
attended  by  DOE  officials.  The  public 
scoping  meetings  will  not  be  conducted 
as  evidentiary  hearings;  speakers  will 
not  be  cross-examined,  although  the 
presiding  officer  and  DOE 
representatives  present  may  ask 
clarifying  questions.  The  DOE  panel 
members  will  respond  to  comments  and 
questions  from  the  public.  In  addition 
DOE  representatives  will  be  available  to 
discuss  the  Savannah  River  Site  waste 
management  program  in  informal 
conversations. 

To  facilitate  scheduling  of  speakers, 
requests  to  speak  at  these  meetings  may 
be  made  in  advance  by  calling  1-800- 
242-8269  between  8:30  a.m.  and  5  p.m. 
Eastern  Time,  Monday  through  Friday, 
or  by  calling  Mr.  Stephen  R.  Wright  at 
803-725-3957  at  least  two  days  before 
the  designated  meeting.  To  ensure  that 
everyone  has  an  adequate  opportunity 
to  speak,  five  minutes  will  be  allotted 
each  speaker.  Depending  on  the  numbtsr 
of  persons  who  request  an  opportunity 
to  speak,  the  presiding  officer  may  allow 
more  time  for  speakers  representing 
multiple  parties  or  organizations. 
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Persons  wiping  to  speak  on  behalf  of 
organizations  should  identify  the 
organization  in  their  request.  Persons 
who  have  not  submitted  an  advance 
request  to  ^>eak  may  register  at  the 
meetings  and  will  be  called  on  to  5f>eak 
in  the  order  of  registration  as  time 
permits.  Written  comments  also  will  be 
accepted  at  the  meetings,  and  speakers 
are  encouraged  to  provide  written 
versions  of  their  oral  comments  for  the 
record. 

DOE  will  prepare  transcripts  of  the 
scoping  meetings.  Individuals  may 
review  the  transcripts,  other  National 
Environmental  Policy  Act  documents, 
and  unclassified  background 
information  on  waste  management  at 
the  Savannah  River  Site  at  the  following 
EOE  public  reading  rooms  during 
normal  business  hours: 

U.S.  DOE  Reading  Room,  University  of 
South  Carolina,  Aiken  Campus,  University 
Library — 2nd  Floor,  University  Parkway, 
Aiken,  SC  29801;  (803)  648-6851. 

U.S.  DOE,  Freedom  of  Information  Reading 
Room,  Room  lE-190,  Forrestal  Building, 

1000  Independence  Avenue,  SW, 

Washington,  DC  20585;  (202)  586-6020. 

Development  of  the  Savanhah  River  Site 
Waste  Management  EIS 

DOE  will  consider  comments  and 
suggestions  received  during  the  scoping 
period  in  its  preparation  of  the  draft  EIS. 
Results  of  the  scoping  process 
(including  a  summary  of  comments 
received,  DOE’s  response  to  public 
comments,  and  an  outline  of  the 
intended  scope  and  environmental 
issues  to  be  discussed  in  the  EIS)  will 
be  presented  in  a  publicly  available 
Implementation  Plan.  On  completing 
the  draft  EIS,  DOE  will  announce  its 
availability  in  the  Federal  Register  and 
local  media,  and  will  again  solicit 
public  comments.  DOE  wdll  consider 
comments  on  the  draft  EIS  in  its 
preparation  of  the  final  EIS. 

The  preliminary  schedule  for  issuance 
of  the  Savannah  Wver  Site  Waste 
Management  EIS  is  shown  below. 

Availability  of  Implementation  Plan:  June 
1994. 

Availability  of  Draft  EIS:  October  1994. 

Draft  EIS  Public  Ck)mment  Period: 
November  1994  through  December  1994. 

Availability  of  Final  EIS:  April  1995. 

Record  of  Decision:  June  1995. 

Issued  in  Washington,  DC  on  April  1, 1994. 
Tara  OToole, 

Assistant  Swretary.  Environment,  Safety  and 
Health. 
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DEPARTMENT  OF  ENERGY 

Notice  of  intent  To  Prepare  a 
Supplemental  Environmental  Impact 
Statement,  for  the  Defense  Waste 
Processing  Facility,  at  the  Savannah 
River  Site,  Aiken,  SC 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  Intent  to  Prepare  a 
Supplemental  Environmental  Impact 
Statement. 

SUMMARY:  The  Department  of  Energy 
(DOE)  annoimces  its  intent  to  prepare  a 
Supplemental  Environmental  Impact 
Statement  (EIS)  and  to  conduct  a  public 
scoping  process  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended  (42  U.S.C. 
4321  et  seq.),  to  examine  the 
environmental  impacts  of  the 
modifications  made  to  the  Defense 
Waste  Processing  Facility  and 
associated  high-level  waste  facilities  at 
the  Savannah  River  Site.  The 
Supplemental  EIS  will  supplement  the 
Final  Environmental  Impact  Statement 
(EIS)  that  DOE  issued  in  1982  (DOE/ 
EIS-^082),  and  will  evaluate  whether 
and  how  to  proceed  with  the  Defense 
Waste  Processing  Facility  in  light  of  the 
changes  in  processes  and  facilities  that 
have  occurred  since  the  1982  EIS  was 
issued.  That  EIS,  its  Record  of  Decision, 
and  a  subsequent  Environmental 
Assessment,  Waste  Form  Selection  for 
Savannah  River  Plant  High-Level  Waste 
(DOE/EA-01 79),  supported  the 
preferred  alternative  for  the 
construction  and  operation  of  the 
Defense  Waste  Processing  Facility.  The 
specific  process  and  facility 
modifications  that  have  been  introduced 
or  are  being  implemented  in  the  Defense 
Waste  Processing  Facility  system  since 
the  Record  of  Decision  are  discussed  hi 
the  Supplementary  Information  section 
of  tbis  Notice  of  Intent  Background 
information  on  the  Stivannah  River  Site 
and  issues  proposed  to  be  considered  in 
this  Supplemental  HIS  are  presented  in 
the  Supplementary  Information  below 
as  well. 

DOE  also  is  announcing  today  its 
intent  to  prepare  an  Environmental 
Impact  Statement  for  Waste 
Management  at  the  Savannah  River  Site. 
(See  the  notice  in  this  issue  of  the 
Federal  Register.) 

DOE  invites  in^viduals, 
organizations,  and  agencies  to  comment 
on  issues  to  be  considered,  alternatives 
to  be  analyzed,  and  environmental 
impacts  to  be  addressed  in  the 
Supplemental  EIS.  Written  and  oral 
comments  will  be  given  equal  weight. 
Written  comments  should  be  directed  to 
Stephen  R.  Wright  at  the  address  below. 


Oral  comments  may  be  presented  by 
voice  mail  at  the  telephone  number 
below.  Interested  parties  are  invited  to 
present  comments  at  three  public 
scoping  meetings  to  be  held  at  the  dates 
and  places  indicated  below.  Additional 
notice  will  be  given  in  appropriate 
media.  At  the  scoping  meetings  and  at 
informal  information  sessions  held  one 
month  earlier,  DOE  also  will  provide  the 
public  with  an  opportunity  to  engage  in 
informal  discussions  with  DOE 
representatives  regarding  the  Defense 
Waste  Processing  Facility.  The  scoping 
process  and  proc^ures  are  described  in 
the  Supplementary  Information  helow. 
DATES:  The  public  scoping  period  for 
the  Supplemental  EIS  begins  with  the 
publication  of  this  notice  and  continues 
until  May  31, 1994.  Written  comments 
submitted  by  mail  should  be 
postmarked  by  that  date  to  ensure 
consideration.  DOE  will  consider 
comments  mailed  after  that  date  to  the 
extent  practicable. 

DOE  will  host  a  series  of  informal 
information  sessions  to  provide  the 
public  with  additional  information  on 
the  Defense  Waste  Processing  Facility 
and  the  proposed  actions  and 
alternatives  discussed  in  this  Notice  of 
Intent.  These  sessions  are  intended  to 
promote  conversation  with  DOE 
representatives  available  to  answer 
questions.  These  informal  sessions  are 
scheduled  at  the  following  times  and 
locations: 

April  12, 1994;  1-4  and  6-9  p.m.;  North 
Augusta  Community  Center,  495  Brookside 
Avenue,  North  Augusta,  South  Carolina. 

April  19, 1994;  1-4  and  6-9  p.m.;  DeSoto 
Hilton  Hotel,  15  Liberty  Street,  Savannah, 
Georgia. 

April  21, 1994;  1-4  and  6-9  p.m.;  Holiday 
Inn  Coliseum  at  University  of  ^uth  Carolina, 
630  Assembly  Street,  Columbia,  South 
Carolina. 

Information  sessions  on  two  related 
EISs — the  Interim  Waste  Management  of 
Nuclear  Materials  at  the  Savannah  River 
Site  EIS  (Notice  of  Intent  published 
March  17, 1994;  59  FR  12588),  and  the 
Savannah  River  Site  Waste  Management 
EIS — will  be  held  at  the  same  dates  and 
locations. 

DOE  will  then  conduct  public  scoping 
meetings  to  assist  in  defining  the 
appropriate  scope  of  the  Defense  Waste 
Processing  Facility  Supplemental  EIS 
and  identifying  significant 
environmental  issues  to  be  addressed. 
EKDE  representatives  will  be  available  at 
the  meetings  to  discuss,  in  informal 
conversations,  the  Defense  Waste 
Processing  Facility.  These  meetings  are 
scheduled  at  the  following  times  and 
locations: 

May  12, 1994;  1-4  and  6-9  p.m.;  Coastal 
Geoigia  Center  for  Continuing  Education,  305 
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Martin  Luther  King  Boulevard  (Battlefield 
Park),  Savannah,  Georgia. 

May  17, 1994;  1-4  and  6-9  p.m.;  North 
Augusta  Community  Center,  495  Brookside 
Avenue,  North  Augusta,  South  Carolina. 

May  19, 1994;  1-4  and  6-9  p.m.;  Holiday 
'nn  Coliseum  at  the  University  of  South 
Carolina,  630  Assembly  Street,  Columbia, 

South  Carolina. 

Scoping  meetings  on  the  Interim 
Management  of  Nuclear  Materials  at  the 
Savannah  River  Site  EIS  and  the 
Savannah  River  Site  Waste  Management 
EIS  will  be  held  at  the  same  dates  and 
locations.  DOE  will  publish  additional 
notices  of  the  information  sessions  and 
scoping  meetings  in  the  local  media  in 
advance  of  the  scheduled  dates. 
ADDRESSES:  Comments  on  the  scope  of 
the  Defense  Waste  Processing  Facility 
Supplemental  EIS,  requests  to  speak  at 
the  public  scoping  meetings,  and 
requests  for  copies  of  the  EIS 
Implementation  Plan  or  draft 
Supplemental  EIS  (when  available) 
should  be  directed  to:  Mr.  Stephen  R. 
Wright,  U.S.  Department  of  Energy, 
Savannah  River  Operations  Office,  P.O. 
Box  5031,  Aiken,  SC  29804-5031;  (803) 
725-3957  or  (800)  242-8269.  Envelopes 
should  be  marked:  "Savannah  River  Site 
Defense  Waste  Processing  Facility 
Supplemental  EIS." 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  Supplemental 
EIS  should  be  addressed  to:  Karen 
Poore,  High  Level  Waste  Division,  U.S. 
Department  of  Energy,  Savannah  River 
Operations  Office,  P.O.  Box  A,  Aiken, 

SC  29802;  (803)  725-2827. 

Questions  regarding  the  DOE  NEPA 
process  should  be  addressed  to:  Carol 
M.  Borgstrom,  Director,  Office  of  NEPA 
Oversi^t  (EH-25),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 

SW.,  Washington,  DC  20855;  (202)  586- 
4600  or  leave  a  message  at  (800)  472- 
2765. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Savannah  River  Site  occupies 
approximately  300  square  miles 
adjacent  to  the  Savannah  River, 
primarily  in  Aiken  and  Barnwell 
Counties  in  South  Carolina.  The  Site  is 
approximately  25  miles  southeast  of 
Augusta,  Georgia,  and  20  miles  south  of 
Aiken,  South  ^rolina.  Since  its 
establishment,  the  mission  of  the 
Savannah  River  Site  has  been  to 
produce  nuclear  materials  that  support 
the  defense,  research,  and  medical 
programs  of  the  United  States. 

At  present,  the  Savannah  River  Site  is 
in  transition  to  other  missions,  which 
include  increased  emphasis  on  waste 
management,  environmental  restoration. 
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and  decontamination  and 
decommissioning.  With  these  mission 
changes  in  mind,  DOE  is  examining  its 
integrated  waste  management  program 
and  the  suitability  of  existing  and 
planned  facilities.  The  Defense  Waste 
Processing  Facility  is  one  of  the  vital 
components  of  the  waste  management 
program  at  Savannah  River  Site. 

In  1982  DOE  published  an  EIS  and  a 
Record  of  Decision  documenting  its 
decision  to  construct  and  operate  the 
Defense  Waste  Processing  Facility, 
which  would  immobilize  liquid  high- 
level  radioactive  waste  in  glass 
(vitrification).  The  vitrified  waste  would 
then  be  encapsulated  in  stainless  steel 
canisters  and  stored  onsite  until  a 
geologic  repository  is  available  for  final 
disposal.  DOE  then  modified  the 
Defense  Waste  Processing  Facility  to 
improve  facility  efficiency  and  safety.  A 
Supplement  Analysis  was  prepared  to 
determine  whether  modifications  as  of 
1990,  primarily  the  introduction  of  the 
In-Tank  Precipitation  process  and 
manufacture  and  disposal  of  saltstone, 
required  the  preparation  of  a 
supplement  to  the  Defense  Waste 
Pro^ssing  Facility  EIS.  On  the  basis  of 
the  Supplement  Analysis,  DOE 
concluded  in  1991  that  a  Supplemental 
EIS  was  not  needed. 

Further  modifications  to  the  Defense 
Waste  Processing  Facility  system  have 
now  been  proposed  and  are  in  various 
stages  of  implementation,  including 
process  safety  enhancement  and  a  Late 
Wpsh  Facility.  In  view  of  the 
accumulated  changes  and  the  near-term 
(estimated  1996)  initial  operation  of  the 
facility,  DOE  believes  that  a  focused 
ElS-level  review  of  the  environmental 
impacts  of  the  facility  as  now 
envisioned  would  be  timely  and 
appropriate. 

The  specific  process  and  facility 
modifications  that  are  being 
implemented  in  the  Defense  Waste 
Processing  Facility  system  since  the 
Record  of  Decision  include: 

In-Tank  Precipitation — ^The  original 
Defense  Waste  Processing  Facility 
design  used  ion  exchange  to  separate 
soluble  radionuclides  fiom  salt  solution. 
Research  and  development  efforts 
indicated  that  an  in-tank  precipitation 
process  would  remove  more  than  99.9 
percent  of  the  radioactivity  in  salt 
solution.  DOE  has  incorporated  the  In- 
Tank  Precipitation  process  as  a 
replacement  for  ion  exchange  as  a 
Defense  Waste  Processing  Facility 
modification. 

Saltstone  Manufacturing  and 
Disposal — ^The  process  of  salt  solution 
disposal  originally  involved  dewatering 
decontaminated  salt  solution,  mixing  it 
with  concrete  to  form  “saltcrete,”  and 
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burying  it  in  an  engineered  trench.  The 
present  design  would  blend 
decontaminated ‘mU  solution  from  the 
in-tank  precipitation  process  with  a 
waste  concentrate  stream  from  the  F- 
and  H-Area  Effluent  Treatment  Facility, 
mix  it  with  cement-flyash  grout  to  form 
“saltstone,”  and  dispose  of  it  in 
reinforced  concrete  vaults. 

Late-Wash  Facility — ^This  new  facility 
would  give  precipitate  slurry  from  the 
In-Tank  Precipitation  process  a  final 
wash  to  reduce  the  concentration  of 
nitrite  and  radiolysis  products.  The 
result  would  be  the  ability  to  process 
precipitate  in  the  Defense  Waste 
Processing  Facility  vitrification  process. 

Nitric  Acid  Intri^uction — ^This 
process  would  add  nitric  rather  than 
formic  acid  to  the  sludge  in  the  Sludge 
Receipt  and  Adjustment  Tank  to  bring 
nitrate  concentrations  to  the  desired 
levels. 

Hydrogen  Modifications — ^These 
modifications  to  the  ventilation  system 
would  provide  additional  dilution  air  to 
components  in  the  vitrification  facility 
to  mitigate  the  potential  formation  of 
hydrogen  gas  in  flammable 
concentrations. 

Ammonia  Mitigation  Modification — 
The  installation  of  ammonia-reducing 
scrubbers  at  several  locations  in  the 
process  vessel  ventilation  system  would 
mitigate  a  potential  safety  hazard  from 
the  accumulation  of  solid  ammonium 
nitrate. 

Benzene  Treatment — ^The  proposed 
treatment  option  for  benzene  generated 
at  the  Defense  Waste  Processing  Facility 
is  the  Consolidated  Incineration 
Facility.  Environmental  Protection 
Agency  regulations  name  incineration 
as  the  current  Best  Demonstrated  and 
Available  Technology  for  benzene.  The 
Supplemental  EIS  will  evaluate 
alternatives  to  this  treatment  option  for 
benzene  from  the  Defense  Waste 
Processing  Facility. 

Related  EISs 

The  Savannah  River  Waste 
Management  EIS,  also  announced  in 
this  issue  of  the  Federal  Register,  will 
address  treatment,  storage,  and  disposal 
alternatives  for  a  variety  of  wastes, 
whereas  the  Defense  Waste  Processing 
Facility  Supplemental  EIS  will  evaluate 
the  cumulative  impacts  of  specific 
modifications  to  the  Defense  Waste 
Processing  Facility  system.  The  Waste 
Management  EIS  will  include  waste 
facilities  associated  with  Defense  Waste 
Processing  Facility,  such  as  the 
treatment  of  waste  water  discharges  in 
the  F-  and  H-Area  Effluent  Treatment 
Facility,  F-  and  H-Area  Tank  Farm,  and 
the  construction  and  operation  of  a 
high-level  radioactive  waste  evaporator 
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in  the  H-Area  Tank  Farm.  The  Waste 
Management  EIS  also  will  evaluate 
alternatives  to  the  Consolidated 
Incineration  Facility  technology  for 
mixed  waste  (includes  radioactive 
constituents  in  addition  to  hazardous 
constituents  such  as  benzene).  The 
documents  will  be  prepared  in  close 
coordination. 

DOE  proposes  to  perform  the  Defense 
Waste  Processing  Facility  review  in  a 
supplement  to  the  1982  EIS  for  the 
Defense  Waste  Processing  Facility. 
Although  the  analysis  could  be  included 
in  the  Savannah  River  Site  Waste 
Management  EIS,  DOE  believes  public 
review  and  DOE’s  decision  making 
process  would  be  facilitated  by 
preparing  a  separate  document,  because 
the  Defense  Waste  Processing  Facility  is 
a  very  specialized  operation  with 
limited  connections  to  the  activities  to 
be  covered  in  the  Waste  Management 
EIS.  Where  there  are  interconnections, 
duplicate  discussions  within  both 
documents  may  be  required  or  the 
documents  will  cross  reference  one 
another. 

Activities  at  the  Defense  Waste 
Processing  Facility  have  proceeded  on 
the  basis  of  the  1982  EIS  and  Record  of 
Decision.  Construction  of  the  Defense 
Waste  Processing  Facility  is  almost 
complete,  testing  of  the  system  with 
chemicals  has  begun,  and  processing 
runs  of  simulated  (non-radioactive) 
material  will  begin  in  the  next  few 
months.  DOE  committed  in  an 
agreement  with  the  Environmental 
Protection  Agency  and  the  State  of 
South  Carolina  to  adhere  to  a  schedule 
that  provides  for  testing  with 
radionuclides  to  begin  in  December, 
1995.  In  order  to  support  that  schedule 
and  to  manage  efficiently  the  high  level 
radioactive  waste  contained  in  the  tank 
farms,  in-tank  precipitation  must  begin 
in  late  1994  or  early  1995.  A 
supplemental  EIS  focussing  on  the 
changes  to  the  Defense  Waste  Processing 
Facility  can  be  completed  in  time  to 
meet  this  schedule,  while  the  Waste 
Management  EIS  is  expected  to  take 
several  more  months  to  prepare.  Delay 
of  start-up  for  the  Defense  Waste 
Processing  Facility  would  cost 
approximately  $21,000,000  per  month. 

The  Supplemental  EIS  will  examine 
all  reasonably  foreseeable  impacts  of 
operating  the  Defense  Waste  Processing 
Facility,  including  alternative  methods 
of  managing  the  waste  streams  fi'om  the 
facility.  EXDE  believes  that  this  will 
provide  sufficient  information  to  decide 
whether  to  proceed  with  operation  of 
the  facility  in  advance  of  completion  of 
the  Waste  Management  EIS. 


Preliminary  Description  of  Defense 
Waste  Processing  Facility  Supplemental 
EIS  Alternatives 

(1)  The  Proposed  Action  Alternative 
Since  completion  of  the  1982  EIS  and 
as  a  result  of  the  Defense  Waste 
Processing  Facility  modifications,  new 
information  about  the  Defense  Waste 
Processing  Facility  process  has  become 
available  to  which  me  public  has  not  yet 
had  full  access.  The  proposed  action  of 
this  Supplemental  EIS  is  to  continue 
construction  and  begin  operation  of 
Defense  Waste  Processing  Facility  as 
currently  designed.  DOE  would 
continue  the  Defense  Waste  Processing 
Facility  process  and  facility 
modifications  that  are  currently 
underway,  would  complete  sfartup 
testing  activities,  and  would  operate  the 
facility  upon  completion  of  startup 
testing.  Analysis  of  the  proposed  action 
will  allow  DOE  to  determine  whether 
the  decisions  reached  as  a  result  of  the 
1982  EIS  remain  valid  in  light  of  process 
and  facility  modifications  over  the  last 
12  years. 

(2)  The  Alternative  Actions 

DOE  will  examine  whether  there  are 
other  reasonable  system  alternatives  for 
the  Defense  Waste  Processing  Facility 
(in  the  context  of  its  current  state  of 
construction)  such  as  mitigation 
measures,  pollution  prevention  efforts, 
and  facility  design  or  process 
modifications  that  could  reduce  the  risk 
of  operation.  Conclusions  reached  in  the 
1982  EIS  concerning  alternatives  to 
constructing  and  operating  the  Defense 
Waste  Processing  Facility  will  also  be 
reviewed  to  assess  whether  technology 
developments  have  occurred  that  might 
influence  those  decisions. 

(3)  The  “No  Action  “  Alternative 

DOE  will  analyze  a  no-action 
alternative  under  which  current  waste 
generation  and  waste  management 
practices  would  continue.  That  is,  high- 
level  liquid  radioactive  waste  would 
remain  in  the  tanks.  Although  the  no¬ 
action  alternative  may  not  be  a 
reasonable  alternative  in  all  respects,  its 
analysis  will  establish  a  baseline  for 
comparison  of  the  environmental 
impacts  of  the  proposed  action  and  its 
alternatives. 

Identification  of  Environmental  Issues 

The  Supplemental  EIS  will  analyze 
the  following  environmental  issues 
applicable  to  the  operation  of  the 
Defense  Waste  Processing  Facility, 
consistent  with  discussion  above  in  the 
Background  section.  Modifications  to 
this  list  might  occur  as  a  result  of  the 
scoping  process. 


1.  Public  and  worker  safety  and  health 
risk  assessment:  radiological  and 
nonradiological  impacts  of  the  proposed 
action  and  alternatives,  including 
projected  effects  on  workers  and  the 
public  from  construction,  normal 
operation,  and  potential  accidents. 

2.  Impacts  from  releases  to  air,  water, 
and  soil. 

3.  Impacts  to  plants,  animals,  and 
habitat,  including  impacts  to  wetlands, 
and  threatened  or  endangered  species 
and  their  habitat. 

4.  The  consumption  of  natural 
resources  and  energy  including  water, 
natural  gas,  and  electricity, 

5.  Impacts  of  the  transportation  of 
construction  and  operation  supplies, 
materials,  equipment,  products,  and 
wastes  to,  fit>m,  and  within  the  site. 

6.  Socioeconomic  impacts  to  affected 
communities  horn  construction  and 
operational  labor  forces  and 
expenditures. 

7.  Environmental  Justice: 
Disproportionately  high  or  adverse 
human  health  and  environmental  effects 
on  minority  and  low-income 
populations. 

8.  Impacts  to  cultural  resources  such 
as  historic,  archaeological,  scientific,  or 
culturally  important  sites. 

9.  Accuracy  of  projected  waste 
volumes. 

10.  Status  of  compliance  with 
applicable  Federal,  state,  and  local 
statutes  and  regulations. 

11.  Cumulative  impacts  from  the 
proposed  action  and  other  past,  present, 
and  reasonably  foreseeable  future 
actions  at  Savannah  River  Site. 

12.  Potential  irreversible  and 
irretrievable  commitments  of  resources. 

13.  Pollution  prevention,  waste 
minimization,  and  potential  mitigative 
measures. 

Related  Documentation 
Completed  and  ongoing 
environmental  reviews  may  affect  the 
scope  of  the  Defense  Waste  Processing 
Facility  Supplemental  EIS.  E)OE  has 
published  or  is  preparing  several  NEPA 
documents  on  waste  management 
activities  at  Savannah  River  Site, 
including  the  following: 

Waste  Management  Operations,  ERDA- 
1537, 1977. 

Long-Term  Managemerft  of  Defense  High- 
Level  Radioactive  Wastes  (Research  and 
Development  Program  for  Immobilization), 
DOE/ElS-(K)23. 1979. 

Defense  Waste  Processing  Facility.  DOE/ 
EIS-0082.  1982. 

Waste  Form  Selection  for  Savannah  River 
Plant  High-Level  Waste.  DOE/EA-0179, 1982, 
Waste  Management  Activities  for 
Groundwater  Protection,  DOE/ElS-0120, 
1987. 

Consolidated  Incineration  Facility,  DOE/ 
EA-0400. 1992. 
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laterim  Management  of  Nuclear  Materials 
at  the  Savannah  BiverSitB,  EIS  being 
developed. 

Wosfe  Management  at  the  Savannah  River 
Site,  EIS  being  developed. 

Public  Meetings 

DOE  wiT!  host  a  series  of  informal 
information  ^ssions  to  provide  the 
public  with  additional  information  on 
the  Defense  Waste  Processing  Facility 
and  the  proposed  actions  and 
alternatives  discussed  in  this  Notice  of 
Intent.  These  sessions  are  intended  tO' 
promote  conversation  with  DOE 
representatives  available  to  answer 
questions. 

Oral  and  written  comments  will  be 
received  at  public  scoping  meetings  to 
be  held  at  the  locations  and  times 
indicated  above.  The  meetings  will  be 
chaired  by  a  presiding  officer  and 
attended  by  DOE  officials.  The  public 
scoping  meetings  will  not  be  conducted 
as  evidentiary  hearings;  speakers  will 
not  be  cross-examined,  although  the 
presiding  officer  and  EXDE 
representatives  present  may  ask 
clarifying  questions.  The  DOE  panel 
mem^rs  will  respond  to  comments  and 
questions  hom  the  public  In  addition, 
DOE  representatives  wiU  be  available  to 
discuss  the  Defense  Waste  Processing 
Facility  in  informal  conversations. 

To  facilitate  scheduling  of  speakers, 
requests  to  speak  at  these  meetings  may 
be  ma^de  in  advance  by  calling  (800) 
242-8269  between  8:30  a.m.  and  5:60 
p.m.  Eastern.  Time,  Monday  through 
Friday,,  or  by  calling  Mr.  Stephen  R. 
Wright  at  (803)  725-3957  at  least  two 


days  before  the  designated  meeting.  To 
ensure  that  everyone  has  an  adequate 
opportunity  to  speak,  five  minutw  will' 
be  allotted  each  speaker.  Depending  on 
the  number  of  persons  who  request  an. 
opportunity  to  speak,  the  presiding 
officer  may  allow  more  time  for 
speakers  representing  multiple  parties 
or  organizations.  Persons  wishing  to 
speak  on  behalf  of  organizations  should 
identify  the  organization  in  their 
request.  Persons  who  have  not 
submitted  an  advance  request  to  speak 
may  register  at  the  meetings  and  will  be 
called  on  to  speak  in  the  order  of 
registration  as  time  permits.  Written 
comments  also  will  be  accepted  at  the 
meetings,  and  speakers  are  encouraged 
to  provide  written  versions  of  their  oral 
comments  for  the  record.  DOE  will 
prepare  transcripts  of  the  scoping 
meetings.  Individuals  may  review  the 
transcripts,  other  NEPA  documents,  and' 
background  information  on  Efefense 
Waste  Processing' Facility  at  the 
following  DC^  public  reeding  rooms 
during  normal  business  hours. 

U.S.  Department  of  Energy  Reading  Room, 
University  of  South  Carolina,  Aiken  Campus, 
University  Library — 2nd  Floor,  University 
Parkway,  Aiken.  SC  29801;  (803)  648-6851. 

U.S.  Department  of  Energy,  Freedom  of 
Information  Reading  Room,  Room  lE-190; 
ForrestaL  Building,  1006  Independence 
Avenue,  SW,  Washington,  DC  20&85;  (202) 
586-6020. 

Development  of  the  Defense  Waste 
Pn>cessing  Facility  Suppfemental  EIS 

DOE  will  consider  comments  and 
suggestions,  received  during  the  scoping 


period  in  its  preparation  of  the  draft 
Supplemental  EIS.  Results  of  the 
scoping  process  (including  a  summary 
of  comments  received,  DOE’s  response 
to  public  comments,  and  an  outline  of 
the  intended  scope  and  environmental 
issues  to  be  discussed  in  the 
Supplemental  EIS)  will  be  presented  in 
a  publicly  available  Implementation 
Plan.  Upon  completing  the  draft 
Supplemental  EIS,  DOE  will  announce 
its  availability  in  the  Federal  Register 
and  local  media,  and  will  again  solicit 
public  comments.  DOE  will  consider 
comments  on  the  draft  Supplemental 
EIS  in  its  preparation  of  the  final 
Supplemental  EIS. 

Schedule.  The  preliminary  schedule 
for  preparation  of  this  Supplemental  EIS 
is  as  follows: 

Availability  of  Implementation  Plan:  June 
1994. 

Availability  of  draft  Defense  Waste 
Processing  Facility  Supplemental  EIS:  July 
1994. 

Draft  Supplemental  EIS  Public  Comment 
Period:  August-September  1994. 

Availability  of  final  Defense  Waste 
Processing  Facility  Supplemental  EIS; 
October  1994. 

Record  of  Decision:  November  1994. 

Issued  in  Washington,  DC,  on  April  1, 
1994. 

Tara  O^ooie, 

Assistant  Secretary,  Environment,  Safety  and 
Health. 

(FR  Doc.  94-8313  Filed  4-5-94;  »45  am) 
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Title  3 —  Proclamation  6661  of  April  3,  1994 

The  President  National  Day  of  Reconciliation 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

In  this  season  of  Easter  and  Passover,  as  we  mark  the  twenty-sixth  anniversary 
of  the  death  of  Dr.  Martin  Luther  King,  Jr.,  I  call  upon  every  American 
to  reflect  on  the  meaning  of  his  teachings,  to  measure  the  progress  we 
have  made  in  achieving  the  dream  he  shared,  and  to  rededicate  ourselves 
to  the  end  of  violence  and  to  the  true  spirit  of  community  for  which 
he  lived  and  died.  We  must  remain  a  Nation  that  is  not  too  cynical  to 
restore  hope,  not  too  frightened  to  face  our  problems,  and  not  too  intolerant 
to  seek  reconciliation. 

Too  many  of  our  children  hunger  for  lives  with  order  and  meaning.  They 
are  easy  prey  to  anger  and  narrow-mindedness,  to  violence,  and  to  impulses 
that  debase  their  own  lives  and  others.  Too  many,  in  their  own  struggle 
to  survive,  cannot  imagine  a  world  that  is  safe,  secure  and  full  of  hope. 
We  must  do  better  than  this. 

Happily,  most  of  our  children  still  face  the  world  with  courage  and  hope. 
They  want  to  grow  up  to  be  good  parents  and  good  citizens.  They  want 
to  have  good  marriages,  good  friendships.  They  want  to  make  the  world 
a  better  place. 

They  remain  our  greatest  hope.  Let  us  resolve  to  teach  them  as  Dr.  King 
did,  not  so  much  by  eloquent  words  as  by  meaningful  actions. 

Let  us  lead  them  by  example,  as  we  respect  all  people,  draw  strength 
from  our  diversity,  and  face  our  challenges  with  determination  and  goodwill 
so  that  Dr.  Martin  Luther  King’s  dream  of  equality  for  our  children  will 
never  be  lost. 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Monday,  April  4,  1994, 
as  a  “National  Day  of  Reconciliation.”  On  this  day,  let  us  pause  to  reflect 
upon  what  our  divisiveness,  our  intolerance  and  our  insecurity  teach  our 
children.  Let  us  remember  and  recognize  that  each  of  us  bears  the  profound 
responsibility  of  bringing  Dr.  King’s  message  of  unity,  compassion  and  equal¬ 
ity  to  our  schools  and  our  playgrounds,  our  places  of  work  and  worship, 
our  seats  of  governance,  and  into  our  homes  and  our  hearts.  And  when 
we  are  judged,  not  by  the  rich  or  powerful,  but  by  history  and  by  our 
children,  let  it  be  said  that  we  overcame  our  differences  for  the  sake  of 
our  children.  We  shared  a  common  dream  for  the  future. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
eighteenth. 

IFR  Doc.  94-8425 
Filed  4-5-94;  10:42  am) 

Billing  code  3195-01-P 

^  Editorial  note:  For  the  President's  remarks  concerning  the  National  Day  of  Reconciliation, 
see  his  radio  address  in  No.  14  of  the  Weekly  Compilation  of  Presidential  Documents. 


Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Presidential  Documents  16507 


Presidential  Documents 


Proclamation  6662  of  April  4,  1994 

Transfer  of  Functions  of  the  ACTION  Agency  to  the 
Corporation  for  National  and  Community  Service 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

On  September  21,  1993,  I  had  the  honor  of  signing  into  law  the  National 
and  Community  Service  Trust  Act  of  1993,  which  created  the  Corporation 
for  National  and  Community  Service.  The  Corporation  was  designed  to 
involve  Americans  of  all  ages  and  backgrounds  in  community  projects  to 
address  many  of  our  Nation’s  most  important  needs — from  educating  our 
children  to  ensuring  public  safety  to  protecting  our  environment.  It  was 
chartered  to  foster  civic  responsibility,  strengthening  the  ties  that  bind  us 
together  as  a  people,  while  providing  educational  opportunity  for  those 
who  make  the  commitment  to  serve. 

In  the  few  short  months  since  the  Corporation’s  establishment,  enormous 
progress  has  been  made  toward  the  achievement  of  these  invaluable  goals. 
Final  regulations  have  been  published  governing  the  Corporation’s  new  grant 
programs,  grant  application  packages  have  been  developed,  and  a  national 
recruitment  effort  has  begun.  As  a  result  of  intensive  outreach  efforts,  most 
states  have  already  established  State  Commissions  on  National  and  Commu¬ 
nity  Service,  and  many  local  programs,  national  nonprofit  organizations, 
institutions  of  higher  education,  and  Federal  agencies  are  eager  to  participate. 
Grant  competitions  have  begun  for  a  summer  program  that  will  focus  on 
our  Nation’s  public  safety  concerns,  and  all  community  service  grant  competi¬ 
tions  will  be  completed  by  this  summer.  Finally,  the  Corporation  has  estab¬ 
lished  the  National  Civilian  Community  Corps,  which  will  take  advantage 
of  closed  and  down-sized  military  bases  to  launch  environmental  clean¬ 
up  and  preservation  efforts. 

The  ACTION  Agency,  provided  for  by  the  Domestic  Volunteer  Service  Act 
of  1973,  has  worked  closely  with  the  Corporation,  sharing  its  many  years 
of  experience  in  engaging  Americans  in  service  to  their  communities.  Because 
the  Corporation’s  initiatives  and  those  programs  operated  by  the  ACTION 
Agency  involve  similar  goals,  the  National  and  Community  Service  Trust 
Act  calls  for  the  merger  of  ACTION  with  the  Corporation  no  later  than 
March  22,  1995.  To  build  upon  the  tremendous  accomplishments  already 
achieved  by  the  Corporation,  and  to  facilitate  the  further  development  of 
community  service  programs  across  the  country,  I  am  pleased  to  order 
that  the  functions  of  the  Director  of  the  ACTION  Agency  be  transferred 
to  the  Corporation  for  National  and  Community  Service. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  but  not  limited 
to  sections  203(c)(2)  and  (d)(1)(B)  of  the  National  and  Community  Service 
Trust  Act  of  1993,  proclaim  that  all  functions  of  the  Director  of  the  ACTION 
Agency  are  hereby  transferred  to  the  Corporation  for  National  and  Community 
Service,  effective  April  4, 1994. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


IFR  Doc  94-8427 
Filed  4-5-94;  11:01  am] 
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ADVISORY  COMMITTEE  ON  HUMAN 
RADIATION  EXPERIMENTS 

Open  Meeting 

ACTION:  Notice  of  open  meeting. 
SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  No.  92-^63,  86  Stat.  770),  notice  is 
hereby  given  on  the  following  meeting: 
DATE  AND  TIME: 

April  21, 1994,  9:30  a.m.-5  p.m. 

April  22, 1994,  9  a.m.-3  p.m. 

PLACE:  The  Ramada  Plaza  Hotel,  10 
Thomas  Circle,  NW.,  Washington,  DC 
20005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anna  Mastroianni,  The  Advisory 
Committee  on  Human  Radiation 
Experiments,  1726  M  Street,  NW.,  suite 
600,  Washington,  DC  20036,  Telephone: 
(202)  254-9797. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The 
Advisory  Committee  on  Human 
Radiation  Experiments  was  established 
by  the  President,  Executive  Order  No. 
12891,  January  15, 1994,  to  provide 
advice  and  recommendations  on  the 
ethical  and  scientific  standards 
applicable  to  hiunan  radiation 
experiments  carried  out  or  sponsored  by 
the  United  States  Government.  The 
Advisory  Committee  on  Human 
Radiation  Experiments  reports  to  the 
Human  Radiation  Interagency  Working 


Group,  the  members  of  which  include 
the  S^retary  of  Energy,  the  Secretary  of 
Defense,  the  Secretary  of  Health  and 
Human  Services,  the  Secretary  of 
Veterans  Affairs,  the  Attorney  General, 
the  Administrator  of  the  National 
Aeronautics  and  Space  Administration, 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  of 
Management  and  Budget. 

Tentative  Agenda 
Thursday,  April  21,  1994 

9:30  a.m.  Call  to  Order  and  Opening 
Remarks 

10  a.m.  Briefing,  Human  Radiation 
Interageftcy  Working  Group 

10:45  a.m.  Break 

11  a.m.  Briefing,  Human  Radiation 
Interagency  Working  Group 
(continued) 

12  p.m.  Lunch 

1:15  p.m.  Briefing,  Human  Radiation 
Interagency  Working  Group 
(continued) 

3  p.m.  Break 

3:15  p.m.  Public  Input/Comment 
5  p.m.  Meeting  Adjourned 

Friday,  April  22,  1994 

9  a.m.  Opening  Remarks 
9:30  a.m.  Discussion  of  Committee 
Goals/Objeetiwes/Strategies 
12  p.m.  Lunch 

1:15  p.m.  Discussion  of  Committee 
Goals/Objectives/  Strategies 
(continued) 


2:30  p.m.  Future  Meeting(s) 

3  p.m.  Meeting  Adjourned 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairperson  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written 
statement  with  the  Advisory  Committee 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  should  contact  the  Advisory 
Committee  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  at  least  five  business  days  prior 
to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  on  the  agenda. 

Transcript:  Available  for  public 
review  and  copying  at  the  offices  of  the 
Advisory  Committee  at  the  address 
listed  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
hohdays. 

Dated:  April  5, 1994. 

Stephen  R.  Neuwirth, 

Associate  Counsel  to  the  President. 

(FR  Doc.  94-8502  Filed  4-5-94;  3:19  pm| 
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